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Common. (x] 


(Z) Of ſtinting and Incloſure of Commons other- 
wiſe than by the Statute of Approvements. | 


7K. PO N a bill for title of common, and to have certain lands 

incloſed laid open, it was decreed, that the defendant and 
his heirs ould held the lands fo incloſed diſcharged of common, becauſe 
it ſeem'd that the inhabitants had common enough beſides, and that the 
laying open the lands in difference would be a great decay of huſban- 
dry. Toth. 118. cites 36, 37 & 38 H. 8. Daniel & al' inhabitants 
of (Cudworth or) Crudworth in Warwickſhire v. Ardern. 

2. It is decrecd the plaintiff, his heirs, and his or their farmers of 
the ſaid farm or tenement called Stubbles, ſhall from henceforth 
hold and enjoy appendant to the ſame farm or tenement called Stub- 
bles all the fame fculd, courſe or common of paſture for the full number 
of 300 /heep, within the Field of Wentworth al' Wenford. Cary's 
Rep. 65. cites 2 £/:z. fol. 137. & 155. Bafill Fielding and Alice 
v. Wren, | _ 

3. The ſuit was for common of paſture an turbary, the defendant 
demurred, for that the plaintiff may have . at the common law, 
but ordered to anſwer. Cary's Rep. 91. cites 19 Eliz. Lawrence 
and Moregate & al' v. Windham. | | 

4. The plaintiff's ſuit is to be relieved for a common, and a 
ſubpœna is awarded againſt the defendant to ſheys cauſe why an 
injunction ſhould not be granted o lay the ſiit at the common law. 
Cary's Rep. 118. cites 21 and 22 Eliz. Chock v. Chea and Wait. 

5. Lands that had been incloſed for 30 years by conſent of moſt of A cemm en 
the pariſhioners, were therefore ordered to continue incloſed; Toth. chat ha, 
174. Cites 4 Jac. Piggot v. Kniveton; 5 | 
ſhall not afterwards be flung open. Vern. 32. pl. 29. Hill. 168 1. Silway v. Compton. 


6. Incloſure of common 18 a private wrong, and no publick nu- 
ſance, and preſentment at the Leet is void. g Rep: 113. Trin. 10 
Jac. in Robert Mary's cafe, cites 27. Aſl. 6, | 
7. Incloſure of waſte and common decreed being for the common 
good. "Toth. 175. cites 12 Jac, Freak v. Loveden. 
8. The court compelled certain men that would not agree to inclo- 8. P. Toch. 
ſures, to yield unto the ſame, aud binds a college that would not con- 174» cites 


ſent, having lands within the ſaid marr ſo incloſed. Toth, 174. Lisa = 
cites Mich. 17 Jac, Cartwright v. Drop. | Coll in 
- | xon. v. 


Hide. Tei 175. cites $ Car, 8. P. Pakley v. Fier. 
Vol. V. B "OO 
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9 G. A decree made to overthrow incloſures, if the defendant will 
nt ccccacfetce the placut i fo ruch as be hath been prejudiced by the 
iclear, being 2 depopulation, altho* a remedy at law upon the 
Katute. Toth. 175. cites Mich. 20 and 21 Jac. Trigg v. Payte. 
10. Incloſures with gaps i an incloſure. Litt. R. 267. Paſch. $ 
Car. C. B. Poſton v. Utbert. | 
ii. If a man incloſes where by the law he may, he is bound to 
leave & gend way, and allo to keep it in repair continually at his own 
charge, and the county ought not to be contributary ; ſaid by the 
judges to have been ſo adjudged. Jo. 296. 8 Car. in Itin. Windſor. 
Henn's Caſe. | : 1 | h 
23 12. The defendant agreed to an incloſure, but afterwards diſ- 
 aſſented. Decreed according to the agreement. Toth. 176. cites 
13 Car. Fox v. Shrewſbury. a | = 
3 Chan. 13. Parties that have intereſt in the common, and not privy to 
. the agreement to incloſe, ſhall not be bound; but decreed that it 
S. C. in :o- Thould not be in the power of one or two wilful perſons to oppoſe a 


riders ter- publick good. Chan. Caſes 48. 16 Car. 2. Thirveton v. Collier. 
bis. ; 4 ; 
Net. Chan, Rep 79. 16 Car. 2 Anon. but S. C. in totidem verbis,—The court will not bind a man 
ta 22 incloſare that never contented. Toth. 175. 2 Car. Ingram v. Wells. 


An 2272 14. Bill is brought againſt the parſon, he being the only freehol- 
1 der within the manor, to compel him to conſent to an inelgſure. The 
was con. Uefendant demurs, for that there are no articles of agreement to 
framed by 2 compel an incloſure, nor doth the bill charge that the defendant is like 
1 to receive any benefit by the incloſure towards the benefit of the church, 
rel, 254 und that although he be the only freehofder within the manor in right 
24 5 of his church, yet the ſame is no ground in equity to compel him 
do an inclofure. This court, as to the compelling the defendant to 
11 agree to an incloſure, allowed the demurrer. Chan. Rep. 259. 17 
ed kim be- Car. 2. Conſtable v. Davenport. = | 
7 Watz : 5 
* crocs, and he and his ſucceſſors laund as to the tithes. Finch's Rep. 18. Mich. 25 Car. 

2. Edgcily v. Price & ai'.—S. P. Toth. 175. cites 5 Car. New-Elm Chapel v. Erbury. 


15. Upon an incloſure Jands were alt;ited by an agreement with 
the predeceſſors of the pain, for lands before belonging to the church; 
the parſon brought a bill for an execution of this agreement. The 
defendant inſiſted on after 2greements with other parſons, and on an 
award between one of them and one of the anceſtors of the de- 
fendant, and confirm'd by decree of this court: On the proofs and 
anſwers of this and former cauſes, the court decreed for the plaintiff, 
and a commiſſion to ſet out lands. Fin, R. 144. Mich. 26 Car. 2 
Unwin & Fawnt. 

16, If a commoner recovrrs damages at law, as 18. or other 
ſmall ſum, for an oppreſſion, or for uſing the common where he 
ought not, the defendant may, by bill, pray that any other com- 
moner may accept likes damages for what was paſt, to prevent charges 
at law; and it is in nature of a bill of peace, By North K. Vern, 


308. pl. 302. Hill. 1684. in the caſe of Pawlet v. Ingreſs. 
17. A com- 


” 


is wn WW 


Wo. 


Common, 2 


17. A commoner ought not to come into chancery to examine in Right of 
*-rpctuam rei memoriam, to prove his right of common, till he hag ns 


: | PRE, | too trivial 
recovered at law in afſirmance of his right; by North K. Vern. 308. CO 
pl. 302. Paſch. 1684. Pawlet V. Ingreſs. to and not 

allow: ble, 


at leaſt till after a recovery at law; per North K. for the examination coſts more than the value of 
the thing. Vern. 312. in pl. 308. Hill. 1684. 


18. A former decree, and an award by which the commons and in- 

elgſures between the lord and his tenants, and lands in the bill men- 
tioned were bound and aſcertained, till the defendant, who had now 
purchaſed the manor, refuſed to be bound by it, was confirmed 
accordingly. Fin. R. 154. Mich. 26 Car. 2. Meadows v. Pa- 
therick. | | 

19. A decree made for an incliſure 20 years ſince, to which the de- S. C. cites 
fendant, the lady Widrington's huſband, had agreed in his life-time, 2 Vern 225 
and ſhe having an eſtate of about 25 J. per ann. within the manor, Pl. 206. 
would now diſturb the incloſure ; and tho? in ſtrictneſs her huſband”s 
conſent could not bind her intereſt, yet it being proved in the cauſe 
that her eſtate was much improved by the incloſure, and that ſhe de- 
ſigned only to make an unreaſonable advantage to herſelf, the court 
decreed the incloſure ſhould ſtand. Vern: 456: Paſch. 1687. Roth- 
well v. Widdrington. 7 | 21 

20. Agreement between lord and tenants to Hint a common, is But where 
more to be favour'd than to incloſe; and 1 or 2 humourſome people ſuch agree- 
ſtanding out, and not agreeing, will not hinder the court's decreeing ment was 
2 5 . DO made by 
it; and decreed accordingly. 2. Vern. 103. pl. 98. Trin. 1689. the greate# 


Delabeere v. Bedingfield, part of the 
landholders, 


and oppoſed by the rector, and about 9 others, the court could not decree itz though it was in- 
lied that a decree was made 1 W. 3. for a like ftint in the hamlet or Southam in the ſame pariſh 3 
but the bill was diſmiſſed at the rolls, and afnrmed upon an appeal. Vern. 575. pl. 520. Hill, 1706. 
Bruges v. Curuin. | f | 


21. Bill for over flecging a common was brought by the grantee 
againſt the grantor, praying an injunction againſt over-ſtocking, 
but diſmiſſed. 2 Vern. 116. pl. 113. Mich. 1689. Fines v. 
Cobb. | 

22. The greateſt part of the landholders intitled to a right of 
common agree ts a ſtint, and brought a bill to confirm it; but the 
bill was diſmiſſed, firſt at the rolls, and now by lord Cowper. 2Vern. 
575. pl. 520. Hill. 1706. Bruges v. Curwin & al. 

23. A bill was brought to et poſſeſſion of a right of commonage 
i a common, part of the manor of Moreton in Surry, and to prevent 
diſtreſſes. An anſwer and demurrer were put in, and then plaintiffs 
amend their bill, and obtain an jun till anſwer and further order. 
The defendants now moved to dillolve it, and the plaintiffs pro- 
duced affidavits above 50 years quiet poſſeſſion, and evidence of them 


right in queen Elizabeth's time; yet the court refuſed to mterpoſe till 


one or more verdids at law, and diſſolved the injunction that it may 


be tried immediately. G. Eq. R. 183. Kill. 12 Geo. . ſays it 
was ſo ruled by lord king in caſe of the manor of Moreton in 
Surry. | 
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3 Common. 


24. Lord of a manor brings a bill againſt a tenant, to hald a down 
belonging to the manor, diſcharged of a right of common thereto; this 
is an improper bill, in regard the plaintiff may, by the ſame reaſon, 
bring a ſeparate bill againſt every tenant of his manor making the 
like claim. 3 Wms's Rep. 256, 257. pl. 63. Paſch. 1734. Hol- 
der v. Chambury. + | | 


(A. a) Approvement thereof by Statute. 


So if he 1. I F two have enter-commoning of land, &c. and after the one in- 


aq Lag . cl:ſes, there the other cannot incloſe likewiſe, unleſs it be by 


ciofes or common aſſent at firſt, Br. Common, pl. 47. cites 14 H. 3. and 
1 Fitzh. Droit 59. 

ave his ky 

tommon with the other, and the other ſhall have his writ againſt him to have his common, Fitzh. 
Drovt. pl. 59+ cites Ss Gs f f 


Hereby it 2. Stat. Merton, 20 H. 3. cap. 4. Becauſe great men having in- 
3 ferffed others their tenants of ſmall tenements in their great manors, 
eculd net appreve by the order of the common law, becauſe the common ifſued out of the whole waſte, 
and of every part thereof; and vet fee Tr. 6 H. 3. where the lord approved 2 acres, and left ſuffi- 
cigext, the tenant brought an aſſiſe, and the ſpecial matter being found, the plaintiff retraxit ſe. The 
22 of this ſtatute extends only for the lord to make an approvement againſt his tenant, and not 
againit any ftranger, nor where the lord had common appendant in the tenancy, as he may have ; 

Coke Ch. J. ſaid, that the ſtatute of Merton was any an affirmance of the cemmen law ; for at the 
tommon law the lord might approve leaving ſufficient for his tenants, and that ſo are divers cafes in 
time of H. 3. Fitzh. tit. Apptovement; winch was before the ftatute, and this appears by the writ of 
quod permittat, which is quod tantam habeat paſturam, &c. having regard to his tranktenement 5 
and the writ of adra: aturement is, quod habeat plura animalia quam debeat in reſtect of his frank- 
tenement, to which the lord Chanceilor agregd. Roll, Rep. 365. pl. 18. Paſch. 14 Jac. in the Star- 
chamber, in_catc of Proctor v. Xlallorie. Before the ſtatute the lord could not approve, pet 
Windham J. S d. 100. pl. 17. Hill. 14 & i5 Car. 2. B. R. 


141 
When a “ Complained that they could not make the profit of the reſidue 75 their 


ters of 2 manors, as of waſtes, words and paſtures, though the feeffees had paſture 
ebene Jufficient for their tenements, 


(wherein: 

was great waſte grounds) did rnfeaff others of [ume parce!s of aralle land, the feoftees ad manutenend, 
ſervitium ſocæ, ſhould have common in the ſaid waſts of the lord for 2 caules ; 1t. As incident ta 
the feoftment ; for the feoffce could not plough and manure his ground without beaſts, and they 
could not be ſuſtained without paſture, and by conſequence the tenant ſhould have common in the 
waits of the lord for his beaſts which do plough aud manure his tenancyy as appendant to his tenancy, 
and this was the Beginning of common appendant. I he ſecond reafun was, tor maintehance and ad- 
vancement of agriculture and tillage, which was much favoured in law. 2 Inſt. $5, 36. 


The lord It wwas provided, that when ſuch feeffers being an aſſe for the com- 
may #F79%0 non of paſtures, and alledge that they have not ſufficient paſtures for 


Againſt 2 - . . #. 
. their tenements, nor fufficient ingreſs and regreſs, | 


hath common of paſture appendaut; but if the lord grants common palure within his waſts, there is 
N p this act againſt a common in groſs; for the rds of the ſtatute be, quantum 
Pert, net 2d . enta ſua, &c. And fo was the law taken and adjudged ſoon after the making of this 
act, and latter authorities agree with the ſame ; and albeit the common appendant be without a cer- 
tai nem, as to have ſufficient paſture for beaſts, quantum pertinet ad tenementa ſua, which may 
be recaced Us a certainty, tor id certum eſt quod certum reddi poteſt, and therctore this act doth 
exiend to it; and tl writ of admeaſurement of paſture datb lie only for and againſt ſuch commoners at 
has commons apperdant, for the words of the writ be, Et ad iptos pertinet habendum ſerundum li- 
rum tcnemeutum ſuum, ccc. ſo a; ccιπνwW/ꝰen appeudant be it certain oc uncsrtalu is within this ſta- 
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ing) and theſe 5 are put but for examples; 


Common. 4 


rue; and ſo is eommon appurtenant certain or uncertain, for (pertinet extends 2s well to com- 
mon appurten ant as appendant. 2 Inſt. 86. 
Throughout all this ſtatute, Paſtura & communia paſture is named, fo as this ſtatute of approve- 
ments doth net extend to common of piſchary, of turbary, of eſters, or tlie like. 2 Inſt. 87. ; 
By the approvement of part, according to this ſtatute, that part by tis act is diſcharged, inſo- 
much as if the zenant, which hath the common, purchaſes tbat part, his common is not extinguithed 
in the reſidue. 2 Inſt, 37. 


The truth ſhall be inguired by aſſiſe; | And yet - 
may be trie 
in an ation of treſpaſs ; for many times he ſhall fail to have an aſſiſe. Or if the lord doth incloſe 
any part, and leave not ſufficient common in the reſidue, the commoner may break don the whole 
incloſure, becauſe it ſtandeth upon the ground which is his common, 2 luſt, 88. 


And if found fo by aſſiſe, they ſhall recover ſeifm by view f the jus A common” 
yrs; fo that by their diſcretion and oath they fhall have ſufficient, &c, er brought 
and the difſeiſors ſpall be amerced and yield damages as they were wont ace - 
to do before; but if found, that the plaintiffs have ſufficient paſture, paſture be- 
engreſs and regreſs, then the other may make his profit of the reſidue, and lonęing to 
79 quit of the a te | his frecheld, 
© ? | the tenant 
ſaid he was lord, &c. and approved part of his waſte, and left the plaintiff ſufficient common, &c, 
The plaintiff denied that he left ſufficient common, and thereup»n iiflue was taken, and Sir William 
Herle, Ch. Juſt, of the court of C. B. took the aſſiſe, and the atlie feurd, that the plaintiff bad net 
Sufficient common; whereupon the court did award that the plaintiff thould recover his common, &. 
and the recognitors of the aſlite were going from the bar; and albeit the iſſue was tound againſt the 
tenant, yet for his advantage the recegnitors of the aſſiſe ought to come back again; and to ordain, by 
their diſcretion and oath, ſufficient common to the plaintiff, ſo that the defendant wight approve of the 
remnant, by this ſtatute ot Merton, as Trewood athrmed ; whereupon Sir Wm. Herle peruſed the 
ſtatute, and found the ſtatute as Trewood had ſaid, and therefore was in purpoſe to have cauſed the 
Jurors to come again (the record yet being in his breaſt) to appoint ſuffi jent common to the plaintiff} 
according to the ſtatute; but it was prevented, for that the parties agreed, 2 Inf. 88. 


3. Weſim. 2. cap. 46, 13 E. 1. The ſtatute of Merten fhall not only Here is the 


bind the lerd's tenants, but q netghbours alſo which claim common of paſ- mae of 
| erton re- 


ure as appurtenant to their tenements; but if any claim common by te be nd 


ſpecial feoffment or grant for a certain number of beaſts, or otherwije, becauir in 
which is due to him of common right, he fhall recover the ſame accord- that act no 
ing to the form of ſuch grant, | NE 28 
trveen neighbour and neighbour, the doubt was, whether that ſtatute extended only between lord and 
tenant; and therefore many lords of waſtes, woods, and pattures, have been letted to make approve- 
ment by the contradiction of neighhours, tho' they had ſufficieat paſture z for remedy whereof this 
ſtatute was made. 2 Inſt. 474. 

t Note, it is ſaid that the lord could not improve againſt a neighbour, but that the [ 5 ] 
lords were hindered by the contradiction of the neighbours z tor by the common law the 

lord might improve again{t any that had common appendant, but not againſt a commoner by grant, 
2 Inſt. 474. 

Vicinus is properly qui una in eodem vieo eſt, but here it is talen for a nig h, the" be dwells in 

enrber town, fo that the commons and towns be adjoining together; and if the lord hath common 
in the tenant's ground, the tenant may improve within this act, for there the lord is in this caſe vis 


cinus. 2 Inſt. 474. 


4. By occaſion of a windmill, ſheepcote, dairy, enlarging of a court, f — 71. 


+ neceſſary, or curtilege, none ſhall be grie ved by afſiſe of novel diſſeiſin me -A 
for common of paſlure. expreſieag 
that both 
between lord and tenant, and neighbour and neighbour, may be done without ſufficient common to 
them that have it (any thing either herein, or in the ſtatute of Merton to the contrary, notwithſtand. 
for the lord may erect -a houſe for the dwelling of a beaſt- 
keeper, for the ſafe cuſtody of the beaſts as well of the lord as of. the commoners d-paturing there in 


that ſoil; and yet it is not within che letter of this law, 2 Iuſt. 476. | 
p B 3 + The 


n. A © 1 0 oy 


Common, 


+ The word F nereſſary) is to be applied to curtilage, both in congruity and by our books, and neu 
ceſſary ſhall nor be tacen according tothe quantity of the freehold he hath there, but according to bis 
7 8rfen, eftate or degree, and for bis nceſſary dwelling and abode z for if he hath no treeliold there in 
that town but his houſe only, yet may he make a neceilary enlargement of his curtilaye. 2 Inſt. 476, 


(6] 


o 


5. The lord made a feeffinent of parcel of bis waſte land; the ſeoffee 
may incloſe; for this is an improvement in the lord by the feoffment; 
per Ston. and Mutf. but contra per Scrope and Berr. Br. Common, 
pl. 51. cites 16 E, 2. and Fitzh. Garrantie de Chart. 31. 

6, A man has commsn in three vills, the lord may approve in the 
one vill, leaving ſufficient common in the other two vills. Br. Com- 
mon, pl. 53. cites 3 E. 3. Itinere Derb. _ 

7, If the lord improve part of the common, he hall not have 
common for the land improved out of the retidue of the common, 
Godb. 97. cites 5 Aſſ. 2. | 

8, Aſſiſe of common of paſture; the defendant ſaid, that he had ap- 
proved of the wajie, ſaving to others fuficient common, and free com- 
ing in and going out, &. The plaintiff ſaid, that he had not ſuf- 
cient common; Priſt &c. and the aſſiſe ſaid that he had not ſufli- 
cient common, by which it was awarded, that he recover his com- 
mon; and it was held that the jury, by their diſcretion, ſhall ordain 
ſufficient common to the plaintiff, fo that the tenant may approve 


of the reſt; for ſo are the words in the ſtatute of Merton; quod 


nota; by which the parties agreed; quod nota, Br, Aſſiſe, pl, 125. 
cites 7 Aſſ. 16. 

9. Aſſiſe of common; the defendant ſaid, that he has approved ace 
cording to the fiatute by reaſon that he is lord, leavihg to the tenant 


ſufficient common; there the plaintift ſhall recover immediately. 


But by the opinion of the court the aſſiſe ſhall inquire of the ſuffi- 
ciency of the common, and fo they did in Trin. 8. E. 3. and the bas 
good without colour given, and the aſſiſe awarded upon ſeiſin and 
ifterfin alſo; quod nota. Br. Aſſiſe, pl. 423. cites 7 E. 3. 67. 

10. Aſſiſe of common ; F. ſaid that IV is lord, and approved, c. 
and left to the plaintiff and other tenants ſufficient common, and the aſ- 
ſiſe was charged of che ſufficiency of the common, which ſaid that 


they had not ſufficient common; but the plaintiff was difleiſed, and 
it was faid by fome, that Fat the time of the approvement fuffierent 


common Was ſaved to the plaintiff, this ſuffices, Br, Aſliſe, pl. 135. 
Cites 8 Aſl. 18. | | 

11. In aſſiſe, by ſome, where /ufficient common at the time of the 
epprevement is left to the commoner it ſuffices, though it be not ſuffi+ 


cient after. Br. Common, pl. 21. citcs 8 Aff, 18, 


12. In afife, lord and tenant were, and the herd had common in 
the ſoil of the tenant, which is held of him of his manor of D. of which 
the land in which the lord claim'd common ts held, and yet, per cur. 
the tenant may approve his cwn ſoil; for tho? the ſtatute does not 
ſpeak, but that the lord may approve againſt his tenant and againſt 
his neighbour, yet the Herd in this caſe is not but as a neighbour to the 
owner of the ſoil, and the tenant as owner of the ſoil may approve, 
per cur. by which aſſiſe was awarded to enquire of the ſufficiency of 
the common; for the owner may well approve. Br, Common, pl. 22. 


cites 18, Aſſ. 4, | 


13. In 
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12. In affiſe it was adjudged that the g mag af in bis mmm 
Fil againtt his tenants and his neighbours. And where the N of 
a manor approves, and the Herd f whom the lord of the muniry belts 
the manor has cumnon there by vicingge, yet the approvement is g 
againſt him alſo; for he bas ns common bit as nerghbour ; quod Ha; 
by which the athie was awarded, to ingiuire if the plantft, who was 
lord paramount, had ſufficient common or not, quod mirum] for i 
che demurrer that he is lord, it is not denied bt that he bas fufficient 
commsn, and alſo is party. Br. Aſſiſe, pl. 447. {449.)} cites 18 


E. | 

14. Aſſiſe of common of piſcary; per Fencot, if I zrant camman 
throughout my manor with all manner e beats, | cannot approve ; but 
if I ſave to myſelf certain parcel of land for my jeveral, | ſhall have 
it, and he ſhall not have common there; quod non negatur. Br, 


Common, pl. 26. cites 24 Aſſ. 11. 
15. If the lord leaves ſufficient common, but the way is nxt at 


good eaſe or plight as it was before, aſliſe of common lies. F. N. B. 


125. (D) in the new notes there (C) cites 11 H. 4. 26. by 
Stourt. | | 


grch, according to the ſtatute. Br. Common, pl. 20. cites 15 Il. 
7. 
: 17, Treſpaſs of houſe broken, the defendant juſtified becauſe he 
has common there, and therefore he broke the houſe ; the plaintiff 
ſaid that he is owner of the foil, and did it to harbour à man to keep 
the 2 ; but the ſtatute J. 2. cap. 46, does not ſpeak but of 7Find- 
mill, ſheep-cate, dairy, and augmentation of court ; bat it teems by 
Huls, that i: may he taten by the equity; quere, Br. Common. pl. 
19. cites 7 H. 8. 38. 

18. Stat. 3 & 4 E. 6. cap. 3. The flatute of Mertan, cap. 4. & 
Leim. 2. cap. 46. are confirmed. | 

19. Upon judgment for the plaintiff, in an affiſe upon any branch 

the ſaid flatutes of Merton, or I. 2. the court jhall award treble 
damages, | 

20. This af ſhall not extend to houſes heretofore built upon waſtes, 
er commons, not having above 3 acres of ſuch waſte or common ground 
belonging to them; nor to any garden, orchard or pond there, not cm 
geeding 2, acres; neither yet ſhall it cauſe any perſon to bife or forfeit 
any pain or damage far the ſame, but ſuch houſes and grounds ſhall /?i!l 
land and remain; howbeit the awners of ſuch waſtes or commons may 
lay open fo much theresf as ſhall exceed 3 acres, 


21. And where one uſurpeth common in the time that heirs are within 


age, or a woman is covert, or whilſt the paſture is in the hands «of 


tenants in dower, or Mother particular ęſtates; they who have {ich 
entry from time in which the writ of Mordanceſter runneth, if they had 
m9 common before, ſhall have no recovery by writ of Novel Dijſei/m, if 

they be deforced. | h | 
22. It was moved, whether in caſe of common appurtenant by pre- 
ſeription without number the __ of the waſt might improve? for 
| B 4 it 


16; In treſpaſs it was agreed that where a man has comm ap- Br. Com- 
WI, pl. 9. 


p-n:lant out of certain land, yet the lord may approve the foil, and this “g 
it ſeems by leaving to the tenant ſufficient common with egrefs and re- & S. . 
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Common. 


it is not admeaſurable, therefore not improveable; for the common 
being without number, the ſufficiency cannot be proved. Dyer & 
Manwood J. held, that altho' it be without number, yct it may be 
reduced to a certainty being by preſcription z as the number of the 
cattle which the beſt and moſt ſubſtantial tenant of the ſaid tenement, 
at any time within time of memory, had kept upon the ſaid waſ!, 
and then the plaintiff, the lord, might improve leaving ſufficient 
according to ſuch rate, 4 Le. 41. pl. 112. Mich. 19. Eliz. C. B. 
Anon. . 

1711 If 2 lords of 2 mansrs have 2 waſis adjoining, without inclo- 
ſure or ſeparation, but the bounds of each are well known by certain 


marks, the one may incloſe againſt the other, tho* the tenants of cach 
manor have reciprocally common'd there by reaſon of vicinage. 
4 Rep. 38. b. Mich. 26 and 27 Eliz. cited by the reporter, as lately 


adjudg'd in B. R. in caſe of Smith v. How, | 
24. The lord may make fh-ponds upon the common, and the 
commoner can't deſtroy them, Per cur, Ow. 114, 43 Eliz. B. R. 
in the caſe of Pelling v. Langden. | 
Where they 25. Where men have common in groſs for a certain number of beaſts, 
have eee gon the lord may approve leaving ſufficient for them {but Roll ſays, 
. 22. be quære this, for the ſtatute W. 2. cap. 50. [46.] ſeems to be e con- 
lord cannot tra.] Common fans number is uſually put in caſes, but Coke ſays, 
approve a= he never knew ſuch common granted, and therefore when it comes 
gainſt them, in queſtion, he ſaid he will deliver his opinion thereof; but ſays, 
per Powel ]. i a ; a K 
La. Raym. that notwithſtanding ſuch grant the lord may common with him, 
Rep. 407. ard alſo the grantce ought to uſe the common with a reaſonable 
Mich. ro number, Roll remarks here, that F. N. B. is the writ of admea- 
1 ſurement lies not of common ſans number] per Coke Ch. J. and the 
that neither lord chancellor agreed particularly to all ſaid by Coke, Roll Rep. 
s rege, 395+ pl. 18. Paſch, 14. Jac, in the Star-chamber, in caſe Proctor 
tute of Mer- V. Mallorie. | 


toner: 


to en, common, But te cemmen af pendant or appurtenant t9 bis tenement, and not to a common in groſs 


$0 a certazn number. 2 Inſt, 475. 


26, A lord that is in by wrms may improve by virtue of the 
ſtatute of Merton againſt the tenants and commoners, Clayt. 38, 
Auguſt 11 Car, before Barkley J. Hamerton v. Eaſtoff. 

$14.-9-pl-4- 27. The lord can't erect an houſe, within the ſtatute of Merton, 
By Co unleſs it be for his awn habitation or his ſbepherd's, and he muſt al- 
| ledge, that he built it for one of thoſe purpoſes; for otherwiſe he 
may build a great houſe to let to a nobleman, which may require a 
greater curtilage than the lord or his herdſman, - Lev, 62. Paſch, 

14. Car. B. R. Nevil v. Hammerton, | | 
162.8. C. 28. One incloſed 2 acres of common (where all the common was 
25u6:ed. but 3 acres) to enlarge the curtilage of his houſe, and ſo juſtified by 
Pans, omg the ſtatute Welt, 2. cap, 46, It was argued, that it was not good 
that i: was becauſe he did not allege, that bis houſe was an ancient houſe, nor 
rer an err d, that his curtilage was ſtraight, and if it was, yet it would be unrea- 
rear 1er*  ſonable to inclaſe 2 acres out of 3; but it was anſwered, that the ſta- 


C2 {4 ße - 


e mn tute ſpeaks of houſes, without ſaying ancient houſes, and therefore, 


637, 156 10 if it were material it ſhould come of the other ſide, Windham J. 


ty 


Common, by 


held, that the houſe ought to be an ancient houſe ; (but Twiſden J. thisTwiſlen 
ſeem'd e contra,) but it not appearing that it was for his neceſſary del hl, but 


5 7 f P Windh 
reſidence it was adjudged, that he could not incloſe. Sid. 79. pl. 4. wy yy 
Trin. 14. Car. 2. B. R. Nevel v. Hamerton, this Les 


averr'd only 
rbere the incloſure is for improvement of the land, and not where it is for the enlargement of the 
curtilage. 


29. An approvement may be againſt all commoners, unleſs ſuns 
nombre or in groſs ; per Kecling z but per Windham one cannot im- 
prove againſt his own grant, tho it be to a certain number. Keb. 830. 
in pl. 8. Hill. 16& 17 Car. 2. B. R. in caſe of the King v. St. 

BriviPs inhabitants, - 

30. Lord of a manor incloſed part of a common, and there be- In a like 
ing young wood and timber growing thereon, the plaintiff inſiſted, ce 2 ifues 
ing young! = — ere directs 
it was an improvement within the ſtatute of Merton, W. 2. 46. « to be 
The court thought fit to continue the injunction, and directed a try'd ge- 

8 J 
trial to be had at * the next aſſiſes whether ſufficient commen was left i He of 


fer the tenants, 2 Vern. 301. pl. 290. Mich. 1693. Weckes v. 40. 4 
Staker. right of Come 
| mun there, 


and whether ſufficient common was left for the tenants; and an injun#ion to quiet the poſſeſſion in the 
mean time was continued, tho a new inclofure, and made not above 2 years betors the bill exhibited. 
2 Vern. 356. pl. 322. Hill. 1697. Archington v. Fawkes, ' 


* 8 
31. Agreement between lord and tenants fir inclgſing a common, ' ; 
that the tenants ſhould quit their right of common, and the lord 
ſhould releaſe them all quit-rents; the incloſure was prevented by 
pulling down the fence, and the tenants continued to uſe the com- 
mon and ſome of them to pay their quit-rents, This is a waiver of 
the agreement, MS, Tab. January 2, 1719, lady Laneſbury v. 
Ockſhoth. | 
32. Owner of lands bound by agreement of his bail; for incloſ- 

ing of a common, having acquieſced 30 years. MS, Tab. March 
1720, Tufton v. Wentworth. | 

33. Bill brought by plaintiffs as tenants of the manor of Walton, 
in the county of Surry, to eſtabliſh their right of common of paſture 
and turbary in the waſte of the ſaid manor, and for injunction 
againſt detendant Palmer, /efſce of the manor for years under the 
crown, to /tay his digging of b»ick-earth, and making brick,. and in= 
cloſing part of the common, &c, Motion upon the bill filed, and affi- 
davits of making brick and incloſing part of the common till anſwer 
and further order, King C. aſſiſted by J. Jekyle maſter of the 
rolls, denied the motion; for that the lord of common right was in- 
titled to the ſoil of the waſt, and the tenants had only a right to take 
the herbage by the mouth of their cattle; and by ſtatute of Merton, 
the lord might incloſe part of the waſt leaving ſufficient common; 
that at common law, in an action brought againſt the lord, the te- 
nant muſt alledge in the declaration, that there is not ſufficient 
common left or he can't maintain the action; and if that ſhould be 
the preſent caſe (tho' no ſuch matter is made out by the affidavits) 
the tenants may have their remedy at common law ; that the lord 
has a right to open mines in the waſt of the manor, and why not to 
dg brick- earth, eſpecially in the preſent cafe, where the bricks are 

= | | made 
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Common, 


made for one of the tenants of the manor, and to be employ'd in 
building upon the manor. As to the incloſure, it was too ſoon for 
an injunction before anſwer. MS. Rep. Paſch. 2 Geo. 2. in Cans. 
... v. Palmer & al. 2 | 


(B. a) Inquiſition, Pleadings and Proccedings in 2 
Noctanter, or Action for throwing down In- 
Cloſures, 


That is to 1. 13 El. 1. 775 any (upon _ title of approvement) > make yg 


ingict ti | a . . 
n King's cap. 4b. © ditch or hedge for that purprſe, which afterwards is 


 boit, either thrown down by ſome who cannot be diſcevered by verdict of the aſſiſe 


ef rity free, ar jury, and the tywns adjoining will nat indift ſuch as are guilty of 
” treſpaſs ; . — - ter 5 . 
da. ni the fact, in ſuch caſe the ſaid towns ſhall be &iftrained to level again 

5 erer . * — . 

t me is ap- ſuch ditch or hedge at their own cojts, and ſhail alſo yield damages. 
pointed, the 

law doth appoint fas in many cafes it doth) @ year and a day for the indicting of the miſidoefs ; and 
by the indictment the lord ſhall know azainit whom to bring his action. 2 Inft. 476. 

Ir the bordering towns do not, within a year and a day, indict the miſdoers, then ſhall the lord, or 
other party grieved, bring his action upon this branch agunft the towns bordering round about the 
town wherein the fact was done, and judgment ſhall be given, that they ſhall, at their proper coſts, 
make the ditch or hedge, &c. and yield damages; and after judgment given, they ſhall be diſtrained 
to make the hedge or ditch, &c. and fo it was holden in the Star- chamber. Hill. 14. Jac. * in Sir 
Wm. Mallorig's caic. 2 Init. 476. Coke Ch. J. {ad he had ſeen an antient reading upom this 
ſtatute, wherein it was held that the next vill ſhould have a year and a day te indift the effenders, and 
if che will dies net do it within the ſꝛid time, then it ſhall not be indicted upon the Ratute. to repair 
the incloture, but the party grieved foa!l bave an actian upon this ature, as 2 man that i; robbed 
Mall liave an action upon the Ratute of Winton againſt the hundred; and ſaid that there is a nota. in 
the margin of the reading that in time of E. 4. Figott J. held accordingly at a reading, and that it 
leem'd tt him to b good law. And the lord chancellor afterwards agreed particularly all that which 
was faid by Coke. Rall Rep. 365. pl. 18. Paſch. 14. Jac, in the Star-chamber, in the cafe of 
Proctor v. Mallorie. 

„ : | = 
Cre. C. 28% 2. Upon exception taken to the writ, a new diſtringas was 
281. 5. 20. awarded againſt the vills adjacent, and iſſues were eſtreated. Jo. 
>. C- © 300. pl. 18. Mich. 8 Car. B. R. The caſe of the foreſt of Dean, 
alias, Gibbon's caſe. 
1 3. Lhere need not to be a year before the offenders ſhould be in- 
thit a ent dicted, but there ought to be à convenient time for the country to en- 
an* 243) i ore who were the proſterners, and the court ſhall adjudge what 
erudcclatg time is convenient; per Banks Att. Gen. cites a reſoſution in 12 
to be al- 6 5, X . wu 
lord, but a Jac. Cro. C. 440. pl. 10. Hill. 11. Car, B. R. in cafe of the King 
COnverient v. Epworth. : | 
time: and : 
of tliat che court may properly judge. 3 Salk. 167. Paſch. 1 W. 3. The king v. Penrith inhabitants, 
S. P. Skinn. 94. Hill. 35 Car. 2. B. R. per cur. in Creſwick's calc. The ſtatute ſup- 
poſes a 1:0 ſonable time ought to be allowed for indicting before the action ſhould be brought on the 
Ratute ; per curiam. 10 Mod. 157. Paſch. 10 Ann, B. R. the queen v. Gruclthorp inhabitants, 
all the preccdents are at leaſt a year's time. 10 Mod. 157. S. C. 


4. Judgment was had againſt the inhabitants of S. to repair at 
their own proper coſts the fences and dikes thrown down, and be- 
cauſe it was not done, a writ of inquiry of damages iſſued, and 5000. 
damages found, and a diſtringas to the ſheriff, to levy it upon the 
vills; upon which they came by their counſe], and prayed to have 
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Common. 


5 liberty to plead, inaſmuch as by this way they are condemned unheard, 


and that by an inqueſt againit which no attaint lies. And it was 
doubted whether a ſerre facias ought to have iſſued before the diſ- 


7 xringas, but upon confideration the court thought, that the 4% 


tringas ought to have contained a ſcire facias in it, and ſo they ob- 


tained leave to plead. Sid. 107. pl. 19, Hill. 14 & 15 Car. 2. B. R. 


Queen Mother v. Somerſham inhabitants, 
5. The court was moved for a distringas againſt the inhabitants of 


H. for throwing down of banks of the earl of Bedford's in his 
drain'd land, Per Roll Ch. J. take it, but at the return F the 
diſtringas the inhabitants may plead to you notwithſtanding, Noy, 
the late king's attorney, would not have ſuffered it. Sty. 417. Trin. 
I654. Anon, . | 

6. After money levied by diftringas containing fiert facias grounded 
on W. 2. cap. 46. for throwing down incloſures, and inqui{itio:! 
taken by the ſheriff; Jones prayed that the money might be brought 
into court, and remain, and that he might have %u te piead, which 
the court granted. Keb. 479. pl. 7. Paſch. 15 Car. 2. B. R. The 
king v. the inhabitants of the Foreſt of Dean. 

7. Upon an inquifition for throwing down fences, and 80 /. 


damages aſſeſſed, a diſtringas iſſued, and defendants came in, and 


plead, that it was not done noctanter, which was found againft them, 
and ſecond damages given; and it was moved to let aſide the firit da- 
mages, Iſt. Becauſe the inquiſition is only to aſcertain what vills 
have done it, to the intent that a diſtringas may go, out, and it was 
never intended to conclude any in point of damages, being only an 
inqueſt of office, againſt which no attaint lies. Adly, Becauſe thoſe 
damages are aſſeſſed upon us before we were ſummoned, and fo we 


were not heard for cur excuſe and<o mitigate them, but condemned 
and concluded not heard, nor not furamoned, and they cited Cro. 


C. 280, and Cro. E. 859. 2 Init. 477. Cro. Car. 580. And they 
ſaid, that they might plead to the right upon the diſtringas, ſo that 
it is not reaſon that they ſhould be concluded as to the damages by 
the inquiſition; but per, cur. the firſt damages ſhould ſtand, and 


ſhall not be vitiated by the ſecond, becauſe the ſecond verdict as t9 


the damages 1s void, inaſmuch as the ſole matter to be enquired nan 
the ſecond iſſue is the noctanter, but for better ſecurity they directed 
the proſecutors to releaſe the ſecond damages, and as to the miſ- 
chief objected, that the damages being aſſeſſed by inqueſt of office 
no attaint lies that is true, but cannot be properly ſaid miſchief, be- 
cauſe it is ſo enacted by parliament, that the damages ſhall be 
aſſeſſed as before; yet if they are exceſſive, the party is not without 
remedy; for when they come in to plead to the noctanter, if the 
damages were outrageous, they ought to have taken in their plea, 
viz. proteſtando, that the damages were outrarecus ; and after might 
have pleaded, 1ſt. the damages were o7/y of ſuch a value, and upon 
this £ther iſſue ſhould be taken; wherefore the counſel for the de- 
fendants in this caſe moved, that they may now plead to the ex- 


ceſſiveneſs of the damages, but inaſmuch as they have not taken it 


by proteſtando before the 4 1//ue found againit them, the court 
would not ſuffer them, but gave judgment for the plaintiff, and 


ot 


that the 80 J. being levied upon the diſtringas, they {hall have it out 
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10 Tommon. 


of the court notwithſtanding the ſecond damages given by the ſes 
cond verdict. Sid. 212. pl. 10. Trin. 16 Car. 2. B. R. the king v. 
Upwood and Ravely Vills in Com. Huntington. 
q Salle. 267. 8. Diſtringas upon the itatute of AI. 2. for throwing down 
$.C. incloſures againſt the inhabitants of proximis villis; two of cach 
vill came, and pleaded for themſelves and the other inhabitants of 
the ſeveral vills, that the fences were thraun down in the day-time 
when the perſons might be #nown, abſpue hoc that they were thrown 
down in the night, or at ſuch time that the offenders could not be 
known, and fo iſue ioin'd in the digunitive; and now at the trial 
at bar twas ſaid tor the defendants, that if the throwing down was 
ew. 187. either in the day, or in the night, ſo* publickly that the maleſfactors 
Mzlabar's quere Enottn, "tis net within the flatute, to which the court agreed; 
my for the Hatute was to give remedy in caſes where the malefactors not 
being known, the parties were without remedy by treſpaſs, &c. 
But if it was done in the day or night before the face of the owners, 
{o that they have remedy by treſpaſs, &c. this is not within the 
ſtatute; and upon the evidence it appearing to be done publickly, 
and yet by the detendants, the jury, by direction of the court, 
found for the defendants, Lev. 108. Trin. 15 Car. 2. the king 
v. inhabitants of Woodford, Chingford and other vills in Eſſex. 
Keb. 663. 9- An 7ngquiſitzon was returned upon the ſtatute againſt pulling 
pl. 21. The down incloſures, They tet 1/ſue as to the damages only, It was 
King v. the moved that before the trial for the damages, there might be judg- 
de ment given to have them ſet up again, having been long down; 
£-:3, the Twiſden ſaid, when you have judgment for the damages, then one 
To apa diſtringas will ſerve for ſetting up the inclaſures and the damages too. 
ceung . : 
Þ inclined Mod. 66. pl. 12. Mich. 22 Car, 2. B. R. Anon, 


to grant a new diſtringas, as to the rebuilding the fences, being confeſs'd to be down by the other 
Ktue 3 but time was given to plead de novo. Ibid. 683. pl. 2. the court ordered the iſſue as to 
the damages to be tried firſt, and then a writ may be granted for ſetting up the fences, and for the 
damages ilſo,—lbid. 723. pl. 127. S. C. The trial at bar being over as. to the damages, the 
court granted a diſtringas to levy and ſet up the fences, but would not order it by any day certain, 
but to foliow the proceſs of the court, ang lo for the lilues. 


Pat this 10. Ii the damages are exceſſive, when the parties come in to 
. . plead the noctanter, they may take, by proteſtation, that the da- 
3 be. mages were exceſſive, and after plead that the damages were not 


ire the frf but of ſuch a value, Per Cur. Lutw. 157. Paſch. 32 Car. 2. Mala- 
oe fun bar's caſe, | 


againſt them. : : 
The Gatte 11. The cutting down timber trees by perſons unknown noctan- 


provides no ter, is nat within the ſtatute W. 2. Cap. 46; for the words of the 
remedy for ſtatute are foſſatum & ſepem proſtraverunt. Reſolved by Saunders, 


Cure! 1 2 , 
* Ch. J . Raym. 487, Hill. 34 & 35 Car, 2. B. R. The king v. Bit- 
Skinn. 94, ton inhabitants. 

Hill. 35 Car. | 

2. B. K. in Creſwick's caſe.— 2 Show. 255. pl. 263, The king and Chiſwick v. Bitton inha- 
bit2nts, S. C. & S. P. by Jones J. | | | 


* | 171 
127 12. Upon the return of an inquiſition a diſtrinzgas was awarded, 
whereupon it was objected that inſtead thereof a ſcire facias ſhould 
have iflued, to ſhew cauſe, &c. but adjudged that a ſci. fa. was not 
neceſſary. 3 Salk. 167. Paſch. 1 W. 3. B. R. The King v. 
Penrith inhabitants. | | 
y 13. D- 


9 Ws »y 


ſaty to iet torth what eſtate the party had. 


Common. ä 


13. Diſtringas for throwing down fences, &c. was guaſped, becauſe; Sah. 165, 
there were not 15 days betiveen the leſte and return, Show. 80, The king ve 


Penrith in- 
habitants 


S. C. and the court held it i. 


Mich. 1 W. & M. Symſon v. Penrith. 


15. An information for a riot lies in the crown-office for break- 
ing fences and incloſures in Hertfordſhire. Show. 106, Mich. I W. 


& M. the King v. Berchet & al. | | 
16. Upon the return of an inquiſition for flinging down the fences 
of S. &c. it was objected that it did net appear that S. was lord o 
the manar, or had a right ta theſe fences; but it was held that this 
need not be ſhewn; for if he had no right, this ought to be ſhewn 
on the other fide, 3 Salk. 167. Paſch. I. W. 3. B. R. The king 
v. Penrith inhabitants. | | | 
17. In writ of inquiry of damages for fences thrown down in the Carth. 114, 
night, it was held per cur. that there was no need of notice of the ex- 115: Paſchs 


ecution of the writ, becauſe traverſeable; but per cur, it was — 


quaſhed, becauſe it was intereſſatus fiit pro reſidus cujuſdam termini, and it was 
where it ought to have been pœſeſſionatus, fuit; it might have been objeteithar 


a concurrent leaſe, or leaſe not commenced, and no poſſeſſion laid, * thoſs 


and therefore it was ill, Show. 106. Mich. I W. & M. The King might hare 
v. Hermitage (inhabitants). 1 only a righe 
7 5 to the herb- 
age of this waſte, or might be only a commoner, and fo have na right to incloſe, and fo not within 
the Ratute ; but the court reſolved, that ex vi termin, the words import that he had an intereſt in the 
lund of this waſte, and not in the herbage only. And Holt, Ch. J. held that he who had only the 
herbage might incloſe, and therefore the return in the inquifition was held good; for it is not necele 
In debate of this caſe it was agreed per cur. that + 
grantee of a common might have this writ, and that 19 might the owner of the watts, vr grautee ot 
dke herba.e, Show. 106. 
He tha: has reaſonable herbage cannot incloſe, but he that haus herbage may. Arg. Cb. 417. 
Trin. 21 Jac. B. R. in caſe of lord Z ouch v. Moor. 


18. In a noctanter it is not neceſſary to ſet forth what fate a man The re. 
hath; per Holt. Ch. J. Carth. 114. Paich. 2 W. & XI. in B. R. Pro 
715 . . RD Ge 4 its 
The King v. the inhabitants of the Hermitage, e 

| 2380, 440, 
£20; and ſays that in thoſe caſes the eſtate of the party is not ſet forth. Show, 10 6. S. C. ſays 
that in debate of this cale it was agreed per cur. that grantee vf a common might have this writ, and 
io might owner of the waſte, and allo grantee of the herbags, m 


19. The imguifition found 100 perches, and 2 gates, and 10 files 
pulled down 5 but it appeared upon the evidence that no more than 
3 perches of hedge and fence, ard g gates, ard 3 files were pulled 
down, &c. But per cur. this matter cannot be inquired into, be- 
cauſe the defendant had not trauerſed the nzymber, and jo that was not 
an iſſue ; quod nota; for it was an overſight of the pleader, Carth. 
242. Paſch. 2 W. & M. in B. R. The King v. inhabitants of 
Hermitage. | 
20. A. licences B. ts make and continue an incloſure of common 
to him and his heirs; C. the heir of A. breaks down the fences, 
and juſtifies for right of common; E. pleads as above; per cur. 1 
tis ill by way of licence, but *tis 2:24 by way of releaſe ef common, 
but a licence is determined by his death, Show. 349. Pach. 4 W. 
& M. Miles v. Etteridge. | : 

b- 1 Fes 4 21, Ir 


Common, 4 
27. In treſpaſs for pulling up and throwing down a hedge, the 
court would give n more cofts than damages; there being no aſpor< 7 
tation. Comb. 420. Hill. ꝙ W. 3. Br. Anon. s Fug 
I They my 22. The neighbouring vills upon the diſtringas may come and 
Gill appears and traverſe the facts being done nefanter, or that they were the ncht 
p tho they Pills, or even the damage, 12 Mod. 340. Mich. 12 W. 3. per 
| | have no day curiam. In caſe of More v. Watts. | 
IN Hurt. 
I Salk. 533+ pl. 3 Per Holt, Ch. J. in 8. C. 
78 | | 
b j 23. This ſtatute not extending to every lord, but to ſuch only 
AÞ: as had right to approve; the defendants, to ſhew that the lord had 


j no right to approve, pleaded a preſcription to common thus; viz. 
1 that divers frecholders had a right to common, without confining their 


3 preſcription ta any certain particular tene ments. It was admitted that 
Fe | by way of cuſtom this general way of pleading had been good, but 
* not by way of preſcription, and to this opinion the court inclined. 
1 10 Mod. 157, 158. Paſch. 12 Ann. B. R. the Queen v. Gruelthorp 
1 inhabitants. | | *. 
1 | 24. As to the form ef proceeding againſt praſterners of fences of b.. 
Ss - lands approv'd out of the common, and ſeveral pleas of the de- 
4 | fendants, ſee Cro. C. 280, 439, 580. and Lutw. 157, 158. and ibid. 1 
1 169 to 180. | | A 
= (C. a) Apportion'd. In what Caſes. 4 
4 n appendant may be apportion'd, becauſe it is of common 7 
174 : rizht, and therefore, if commoner purchaſes parcel of the land in 
43 wich, yet the common ſhall be apportion'd. 4 Rep. 37. 6. Mich. 
1 26 & 27 Eliz. B. R. reſolv'd in Tirringhain's caſe. pf 
11 | 2. In caſe of common for a certain number of cattle, if /o ſmall a 
Fe. parcel be demiſed which will not keep one ox nor a ſheep, then the 
1 | whole common ſhall remain with the leſſor ſo always, as that the 
i | land in which be not ſurcharged. 13 Rep. 66. Hill. 7. Jac. C. B. 
$74 Morſe v. Webb. | 
1 Rep. 65. 3. Common appendant and appurtenant is all ane as to ſeverance; 
2 >. C. for if ſuch commoner grants parcel of the land to which the com- 
0 | mon is appurtenant or appendant, the grantee ſhall have common 
44 pro rata; agreed. 2 Erownl. 297. Hill. 7 Jac. C. B. Morſe v. 
1 Webb. | | 
11 4. Common, ſans nombre in groſs, cannot be apportion'd by pur- 
Pt : chaſe of part of the land; per Powell J. Ld. Raym. Rep. 407, Mich, 
15 . 
1 q 131 (D. a) Admeaſurement and Surcharge of Common. 
Vit In what Caſes the Writs lie. 


+ —_ 


Though the 1. 13 E. 1. IL eſim. FF P ON a ſecend ſurcharge of paſlure, if the 


ſtatute 8 3 
1 2. cap. 8. paſture were admeaſured before the juſtices, 
13K. 3 the remed / Gall be by writ judicial returnable before the juſtices under 
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Common, 13 


be ſcal of the ſheriff and jurors ; and then the puſtices ſhall award 12. ſays, 


| he plaintiff, and ſhali ejIreat etuls the excheguer the value chat in cale 
damages tv the plaintiff, fhall e, 9 chat io 


of the beaſts ( wherewsith the pajture was jo overcharged) to be anſwer®d ch 26 l 

to the fing. . an admea- 
S. 2. 1f the admeaſurement were made 1n the country, the ſheriff, "HC of 

by a chantery writ ſhall inquire of the ſurcharge and value of the ol av 

beaſts, and ſhall anſwer the Jame to the king in the excheguer. bdbeea yet pro- 
5. 3. To prevent fraud in the ſherif}, all ſuch writs de ſecunda ſu- vded 5 yet 

peroneratione ſhall be enrolled, and alſo at the year's end tranſcribed in 2 _— 5 

Z x 6 23 755 
the excheguer ; and fa likewiſe ſha! writs rediſſeiſin. ſeen a re- 


| | i c:rd lu 11 
H. 3. in the archives of the Tower of London, wwbere à writ de ſecunda ſuperoneratione was granted. 


2 Inſt. 370. 
When the plea 1s removed before the juſtices there upon pleading, or confeion before them after 


admeaſurement made and returned, judgment ſhall be given by the juſtices ; Zur if the plea be nat re- 
ci ed, the admeaſurement ſhall be enquired of, and made before the ſheriffs. 2 Inſt, 370. | 
By the writ of ſecunda ſupereneratione the plaintiff ſhall recover his damages again him that was 
Eefendant in the firſt writ, and alſo he ſhall forfeit unto the king the cattle which he put in over the 
be rumber after che admeaſurement made. And all Ulis is by the ſtatute of Weſtminſter. F. N. B. 


126. (H). 


2. Note, The lord may have an admeaſurement ; but he bimfelf Fite. Ad- 

Hall not admneaſure. F. N. B. 125. (D) in the new notes there menſute- 

; y . b ment, pl. 12. 
(b) cites Temp. E. 1. Admeaſurement 12. See 6 Co. 54. Cor- is, chat is 
bert's Caſe. | '7T1t of ad- 

| meaſure- 

ment of paſture, he that brings the writ ought to be admeaſured as well as he againt whom the writ 
i brought, unleſs where the chief | the lord | lunlelt brings it, &c. | And 6 Rep. 54. Corvet's 
Caſe, is a wrong quotations , 8 


2. It the defendant has common appendant to his freehold in three 
&1U!s, it may be adincaſured for the lands in one of the vills. F. N. B. 
125. (D) in the new notes there (c) cites Fitzh, admeaſuremenc 
15. in time of E. 1. 

4. If ene has common appendant, and the lord of the foil grants him 
common there for 200 beaſts more, whereby the common ts jurcyarged, 
admeaſurement lies againſt him, and he ſhall admcaſure within the 
number granted him, and ſhall be put to vouch his grantor to war- 


tanty. F. N. B. 125. (D) in the new notcs there (e) cites Temp. * This is 


E. I. ibid. 16. & Brief 862. * See 22. Aſſiſe 65. Admeaſurement P- P. 
LI. | 
5. The writ of admeaſurement lies, tho' the plaintiſf has diſſciſed Fitah. Ad- 
the tenaut of the cermmon, if he continues ſeiſed of the land to which 1 
F. N. B. 125. (7) in the new notes there (c) cites 8 E. 3. Ad- cites ZE. 2. 
meaſurement 14. S. P. 

6. Note, by all the juſtices, that writ of admeaſurement of paſ- Fitzh. Al- 


ture dees nat lie againſ? him who has common appendant, nor againſt — 6. 
bim who has common by ſpecialty for beaj?s without number, but cites 8. C. 
againſt him who has commen appurtenant, and upon ſpecialty to a cer- TOE 2 
tain number of bæaſts; but then the other ought to plead it, and ſhew * r, 


that he has it by ſpecialty for ſo many beaits, and has put beyond there (a) 
the number of ſo many beaſts Br. admeaſurement, pl. 5. cites cites22. AT. 
4 28 A flite 65. nn 


miſprinted, and that it fhould be 63 as in Br] 
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they are not Cites 8 H. 6. 26. 


endes out fore it ought to be removed by pone or by recordare, or by writ 7 


"= Common. Mm 
The ce 57. Admeaſutement of paſture againſt one who ſaid, that there in 
_ » anther who has 20 acres of land, to which he has common there, and 
dug . . . * . 

„evt zin demanded judgment of writ, becauſe he is not named; for all the 
on; beſer- tenants ſhall be admeaſured where action is brought by one, and yet 
£&ar83 and non allocatur; for nene ſhall be 1mplcaded, but he who did the torts 
in this wnt 4 8 d (7 tofall ; 4 7 

all ſhall be AN e admealurement 0 is not material, for they ſhould be 
admexfured, juſtly admeaſured, and then they have no wrong; but mon/lraverunt 
_ not © ſhall be brought by all the tenants, and by Babb. Ch, J. the view 
$ice, feeing well lies in writ of admeaſurement, Br. admeaſurement, pl. 3. 


parties to ; | 
die fait, F. N. B. 125. (B) in the new notes there (b) cites 8. H. 6. 26, 


8. In action brought againſt one all the tenants ſhall be admea- 
ſured. Br. joinder in action, pl. 32. cites 8 H. 6. 26. per Elerker. 
9. If the ſheriff returns nihil in writ of admeaſurement of paſture, 
yet the plaintiff ſhall have judgment as if the proceſs had been re- # 
turn'd ſerved, quod non negatur. Br. admeaſuremt, pl. 7, cites * 
11H. 6. 3. | | | : 
The writis 10. 3 of paſture is vicontiel, and the ſuitors are 
vicontiel d 5yJges; and not the ſheriff; for he has no other court in which he © 
cirecte®'® may hold plea but the county; and if he does otherwiſe it is coram 
F.N.B.125. non judice. Br. admeaſurement, pl. 6. cites 7. E. 4. 22. 


(F'\—2 Ink. 
36g. The writ 


is vicontiel, and the parties may thereupon plead before the ſheriff in the county. 
I: may be 11. And per Jenny, becauſe it is not in a court of record, there- 


ot the cuun- g . FER, : 
ty-court by falſe judgment, and not by certiorari ; for this is to remove out fh 
po. a: the” a court of record, Ibid. ES, 1 
zan of the = 
plaintiff, without ſhewing cauſe in the writ z but at the ſuit of the defendant he ought to ſnew cauſe, 
2 Inſt. 369. cites 44+ E. 3+ 18. | 


If a man be 12. Writ of ſecunda ſuperoneratione paſture dyes not lie but where 


onceadmea- the admeaſurement was made before the juſtices, but not where it 
ſured by a2 f : | 
writ of ad- is made before the ſheriff and ſuitors ; but where the admeaſure- 


meaſere- ment is removed after by writ of falſe judgment, and after the judg- 
ment dire. ment in pais is affirmed in bank; there writ of ſecunda ſuperoncra- 


ed unto the. 2 | ; v4 , F 
eg by tione paſture may iſſue upon it, for now the firſt admeaſurement is 


the ſheritf of recor d. Ibid. 


&c. and af- | 
terwards he ſurcharges the common again, then the party who ſued the firſt writ ſhall have a weir 


to the ſheriff, called a writ de ſecunda ſuperoneratione. F. N. B. 126. (E) Upon the writ 
ot admeaſurement awarded to the ſheriff, by which he makes admeaſurement, if the defendant fſur- 
charge the common after; the writ of ſecunda ſuperoneratione ſhall be awarded out of the chancery ; 
but upon a judgment given in the common pleas of admeaturement, &c. if the defendant ſurcharged ? 
Kc common, the writ of ſccunda ſuperoneratione ſhall be awarded out of C. B. F. N. B. 126. (F.) ö 


13. The writ of admeaſurement of paſture lieth betwixt com- 
moners who have common appendant to their frecholds, if one of them 
ſurcharge the common, by putting in more cattle in the common 
than he ought to have common for there, then that commoner ſhall 


have this writ of admeaſurement of paſture, F. N. B. 125. (B). 
| 14. If 
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14. If the fenant frrchnryges the common with his cattle, &c. the He can 


Bord hall nat have the orit of admeaſurement a gainſt the tenant; but Aitrain the 


urplus 


+ Coo 2 he Ty PER og ; Mf ö uy „ere Of the e e dA oeeto: 
ir ſecmeth the lord 147; dſt! ain ſurpluſage of the cattle damage fea- 
llt. F . N. B. I 25. (12): 

4 Commun a- 


ferdant till it be admecſured. F. N. B. 125. (D) in the new notes there (b) cites 10. E. 3. 51. 18. 
E. 3. Admeaſutement, 7. per cur. and yet he may approve it. 


tenant bac 


3 15 

15. The rd may have an aſſiſe againſt the tenant for the ſur- See Bracton, 

charge, for that he is diſturbed of the profit of his land. Quære of 5 
theſe caſes. F. N. B. 125. (D). But if the bord ſurcharges the com- have _ 
mon, the tenant ſhall not have a writ of admeaſurement again/t the meaſare- 

{rd, but he ſhall have an 4% % of common againſt the lor ment SOON 


* his tenant, 
F. N. B. 125. (D). — 


or e converſo 

for a com- 
moner againſt the lord. Temp. E. 1. Admeaſurement 16. Not againſt the lord, becauſe he cannot 
approve but againit the tenant, who is not lord: Ibid. 1. 18 E. 80. Admeafurement 7. If there 
are tu neigybours In a vill, who intercemmon each in the sther's land, admeaſurement does not lie ba- 
tween them; but ¶ there are -h ce neighbours, A, B, and C, and each intercommons in the other's land, 
it one of them ſurcharge, the whole admeaſurement lies, for he had common in the lands of the threg, 
&c, Put where there are only two neighbours, A, and B, admeaſurement does not lie; for there, 
on a ſurcharge, the remedy is by aſſiſe as tertenant, and not as a commoner z and a tertenant cannot be 
admeaſured; but where there are three commoners or more who intercommon, each ſhall be admea- 
ſured in the lands of the other. 18 E. 3. 43. Admeaſurement 30. F. N. B. 125. (D) in the new 
notes there (e.) And it appeareth by the Book of Entries, fol. 123. that a writ of admeaſure- 
ment does not lie againſt the lord of the ſoil. F. N. B. 126. (D) Mich. 9 H. 6. 41. b. pl. 16. S. P. that 
admeaſurement lies not againſt the lord. If the lord makes approvement of the cmmen unto him- 
lelt, and leaves not ſufficient common to the tenant, the tenant ſoall have an ayijc, and not a wr.t of ad- 
meaſurement. F. N. B. 125. (D). 


16. In the time of E. 1. it was agreed, that ene neighbrur ſhall 
have a writ of admeaſurement again anther, where they intercom= 
mon by reaſon of ncizhbourhood. F. N. B. 125. (E). 

17. He who hath common appurtenant certain, or common by 


graut certain, ſhall be admeaſured; and a tenant ſhall have an ad- 


meaſurement againſt him; but he who hath a common appurtena;t 


without number, er common in gr without number, ſhall not be 


{tinted, nor a writ of admeaſurement doth not lie againſt him. F. N. B. 
125. (D). | 
18. By the writ of admeaſurement a the commoners all be ad- S. p. 4 
meaſured as well as thije who were parties to the writ, F. N. B. 126, ½½ who 
I 27. (I). ade not ſure 


common, as e 20 ta 


FN. 125. (B). : 


| bar ged the 
th ſurcharged it, and he who bringeth the action ſhall alto be admeaſured. 


19. But yet if any of thoſe who are commoners, which were wet ha 

/ $ * 7 X 8 * 3 N 5 J. FX R dne ds — 
parties to the writs of admeaſurement, &c. de ſurcharge the cemimon nent on the 

* 1 1 OT 75 , 1 7 2 » , / 2 3 
after adneajurement, they fpull not forfeit therr cattle, 7 the value admeatue- 


of them that were in the paſture above the due number, becauſe they _ oY 
6 | O exten 


were not parties to the firſt writ, 2 the party ſhall not recover da beten che 
mages againſt them for this ſurcharge in this writ; for the writ of parties; for 
ſecunda ſuperoneratione lies not but only againft him againſt whom if any other 
the firſt writ was ſued forth. F. N. B. 126, 127. (1). 3 5 
bring a new admeaſurement. F. N. B. 126, 127, (1) in the new notes there (a) cites 18 Ugg: £524 
Admealurement 7, ————2 ink. 3570. 5. P. ac. 


Vos | - 5G (E. a.) 


1 5 Common, 


(E. a) Extinguithment thereof. 


I. 7 SSISE of common of paſture, the tenant pleaded that in the 
„ Br, Ex- time of E. 2. the one land and the other were in the ſeiſiu of V. 
tinzuith- and ſo by unity the conunon is extinct; the other ſaid that the land to 
109% e which he claimed to be appendant is ancient land to which common has 
accordingly. been appendant time out of mind, and therefore the aſſiſe was awarded. 
But Brook Br, Extinguiſhment, pl. 27. cites 13 Aſſ. 21. & concordat. * 15 
1 Aſſ. 2. It. Northt. But Brook ſays it ſeems that *tis/ againſt lay, 
law. and that the unity is extinguiſhment for ever, 

' 16] 2. In replevin, the defendant auawed for damage ſeaſant, the 
Br. Com- plaintiff claimed commen appendant, and the defendant alledged unity 
e poſſeſſion in the one land and the other ſince time of memory; this is a 
good extinguiſhment of the common; per cur. Br. Extinguiſh- 
ment, pl. 19. cites 24 E. 3. 25, 45. | 
3. Common is obtained by eng 65 erence, and may be loſt by 
long negligence, 3 Le. 202. cites Britton. 144. & Bracton. 222, 

223. | 
Nd. Marg. 4 A. has common appendant to his tenement in a great waſte, 
cites 40 the lord improves part of the waſte, leaving ſufficient common and 
ns 3 : way to it in the walte, and afterwards he infeoffs the commoner of 
the reaſon the improvement. This is no extinguiſhment of the common in the 


was becauſe reſidue of the waſte. * D. 339: pl. 45. Mich. 16 & 17 Eliz. Anon, 
the land . 

improved was utterly diſcharged of common. S. C. cited Cro. E. 594, in caſe of Rotheram v. 
Green, —S. C. cited Arg Goldib. 117. 


5. Such cemmen as is admeaſurable ſhall remain after ſeverance of 
part of the land to which, &c. Per cur. 4 Rep. 38. a. Mich. 26 & 
27 Eliz. Br. in Tirringham's caſe, | 
6, Common apprrtenant cannot be extinct for part, and in eſſe 
for part, by act of the parties; agreed. 4 Rep. 38. a. Mich. 26 & 
27 Eliz. B. R. in Tirringham's caſe. . 
7. Unity of poſſeſſian of the intire land in which, &c. or to which, 
&C. e.xtinguiſbes common appendant, contrary to the opinions 11 E. 3. 
tit. Common. 11. 14 Af. 21. 15 Aff. 2. 20 E. 3 Admeaſurement 
8. The reaſon of which opinions was for advancement of tillage, 
and the land to which, &c. was antient land, hide and gayne ; but 
it being againſt a rule in law, viz. that when a man has as high 
and perdurable eſtate in rent, common, &c. iſſuing out of the ſame 
land, there it is extinct, and with this accords 24 E. 3. 25. 4 Rep. 
38. a. Mich. 20 & 27 Eliz. B. R. reſolv'd in Tirringham's caſe. 
Gi. z. 8. In treſpaſs, &c. the caſe was, that the abbst of D. was ſcixed 
pi. C. S. C. 4 a common out of the lands of the ue of &, as appendant to certain 
-—— po ands CI the abbey of D. Attcrvrards both theje abbeys were diſſatved, 
a and the poſſeſſions of both given to the king to hold in tam amplo mods, 


as the lands of late abbots, &c. who granted the lands of one abbey to A. 
rnd of the other abbey to B; adjudg'd that the words in tam amplo 


modo, &c. are to be conſtrued according to law, and no further, and 


by the law, the ſaid common cannot itand againſt the unity 2 poſe 
e. 


ſaſun. 3 Le. 128. pl. 179. Paſch, 27 Eliz. C. B. Nelſon's ca 
. | 9. J. S. 


Common, "oli 
9. J S. was ſeiſed of 149 acres, and had common appurtenant Le. 44. pl. 
in 46 acres, 2 in the occupation of A. and the other 44 B; and he 56. Kimp- 
purchaſed the 2 acres in the occupation of A. yet the common con- 2 5 3 
cerning that is intire and extinct by the purchaſe, Goldſb. 53. pl. 4. accordingly. 


Trin. 29. Eliz. Kimpton's caſe. 2 38. 
pl. 203. S. C. 
adzudg'd, that by the purchaſe of part the whole common was extinct.— . 339. Marg. pl. 45. 
cites 29 Eliz. S. C. adjudg'd. S. C. cited Cro. E. 594+. pl. 35. by Anderſon Ch. I. by the 
name of Rampton's caſe adjudg'd. The difference is between common appendant and appurte- 
nant; for in the laſt caſe, by purchaſe of parcel of the land in which, &c. all the common is extinct. 
8 Rep. 79. a. Tin. 7 Jac. reſolv'd in Wiat Wild's caſe, f | 
It a commoner purchaſes parcel of the land in which he has cemmen appurtenant, this extinguiſhes all 
the common; Agreed. 2 Brownl. 297. Hill. 7. Jac. C. B. Morſe v. Webb, =————Pprownl. 130. 


S. C. & S. P. accordingly, but otherwiſe it is of common at pendant. 
1 


11. Preſcription for common * appendant. Unity extinguiſhes Common 
this, but not common for arable land. Mo. 462. pl. 651. Hill. appendant 


11 I not ex un- 
39 Eliz. Bradſhaw's caſe. 1 — 
unity as common appurtenant is. Mo. 463. pl. 654. Hill. 39 Eliz. C. B. Smith v. Bowſall. 
* Quzere if it is not falſe printed for (appurtenant) eſpecially as common appendant is properly for 


arable land. 


12. Common appurtenant to houſe and land is extinguiſhed by 
purchaſe of the land, Cro. E. 570. pl. 6. Trin. 39 Eliz. B. R. 
per 2 J. Bradſhaw v. Eyre. 
13. A man who has common for his cattle levant to his tene- Noy, 2+ 
ment in ſuch a field, relcaſeth all his right and his common in part of d. C. 8 
the land; Anderſon, Beaumont, and Owen, J. contra Walmſley „ 
held that the whole common is extinct, and cited Rampton's cale ---2 And; 


adjudged that when one purchaſeth 1 acre of the field wherein he *9 vi. 53: 


T 4 * 


that all the comma was ektinct. 


al . . "4 A 2 8. 1 hd 
hath common, it is extinct, Cro. E. 593, pl. 35. Mich, 39 & jagd by 
40 Eliz. B. R. Rotheram v. Green. . 3 judoes, 


14. A copyholder had common of eſtovers in the lord's woods S. O. cited 
appurtenant to his copyhold; and he purchaſed the freehold inhert- an 
tance in the copyhold, and had words in his deeds of purchaſe, of 
all commons, &c. appertaining to the ſaid meſſuage; yet it was ad- 
judged, that the common, which he had, belonged to the copyhold 
eſtate, and was extinct ; but if there had been ſpecial words to make 
a new grant of the like common as he had in the copyhold before 
the ſurrender, it ſeems it had been good, Mo. 667. pl. 915. Mich. 

40 & 41 Eliz. Fort v. Ward. | 11 

15. A copyholder had uſed to take effovers to repair his hedges; obs A 
and the lord granted unto him the freehold of the copyhold i the words gox4rfvis. 
of (grant unto him all the lands, tenements, and hereditaments thereto Fort v. 


appertaining, and therewith uſed and occupied) yet it was reſolved 2 
he ſhould not have common in the land of the lord. Cro. J. 253. the cant 
bl. 8. cites 42 & 43 Eliz. B. R. Forth v. Ward. | had the 

Þ -+ 43 l words (of all 


commons &c. appertaining to the ſaid meſuage) but adjudg'd, that the common belong'd to the cuſ- 
t mary eſt ite which is de ermined, and iv it dia not pats; but if he had ſpecial words to make a new 
grant of ſuch common 2s he had appurtenant to the copyhold betore the ſurrender, it ſeems it had 
been good, — 8. C. cited Gilb. Treat. of Ten. 210, 211. and obſerves the difference between 
tne words of Grant in Cro, J. and thoſe in Mo. and that in Mo. another reaſon is added, viz. that now 


e Claims by the lord who cannot have common in his own ground ; but this is a reaſon only where the 
| C 2 Common 


17 Common. 


common is in the lord's ſoil ; but the other holds where it is in another's ſoil, which is a much ſtronger 
| caſe; for, as it ſeems, in ſuch caſe there is no Way to continue the common; for by the grant of the 
8 freehold it is gone, and the lord can make no new grant of it, but in his ſoil he may. 

A copyholder of inheritance, to which common belong'd by cuſtom, purchaſed the treehold by theſe 
words (grant, bargain and fe ts? | = mi ages with all the commons therounts belonging.) It was 
aerced, that it could not paſs by way of vargain and fale, Holt Ch. J. faid, that the word (grant) be- 
ing in the deed, if it nad been pleaded by the way of grant, it had been good, But this being in treſ- 
paſs, wherein the defendant juſtified for his common, it was agjudged for the plaiutiſt, Nii, &c. Comb. 

: bs 1 » 3 * 1 * 1 
127. Irin. 1 W. & M. in B. R. Speaker v. Styant. 


16. In caſe of a common appendant, if one tenant of the manor 
purchaſes the je:gniory, and then grants over the tenancy, the com- 
mon which he had before ſhall be ſtill appendant; for 'tis not ex- 
tinguiſhed by the ty, but ſhall paſs with the tenancy, but other- 

.0O * ® f 3 RK? 
wife of a common in groſs. Per Popham. Ow. 122. Mich. 3. Jac. 
B. R. in caſe of Jourdan v. Atwood. 
i 17. If the lord ſells his waſte, and the copyholder dies, and the 
lord grants a new copy, he ſhall have his common. Arg. Brownl. 
231. Swain v. Becket. | | 
18. A releaſe of commen in one acre is a releaſe of all. Brownl, 
180. Morſe v. Webb. | 

2 190. One who had common by preſcription to an houſe, and 49 

ee acres of land, made a fesffrment in fee to another, of 5 acres, part of 

5. C. — fe au; adjudged, that the common (whether appendant or ap- 

Noy. 39 purtcnant) is apportionable; and tho' one that has common ap- 

e ws : :haſes parcel of the land in which, & 

n S. P. pendant purchaſes parce of the land in which, &c, yet the common 

a: ds . . . - 

and the {hall be apportion'd; but in ſuch caſe common appurtenant by ſuch 

court held purchaſe ſhall be extinct, or if he takes leaſe of parcel all is ſuſ- 

n do XU” pended. 8 Rep. 78 b. 79 a. Irin. 7 Jac. Wiat Wild's caſe, 

gurinments Ds : 

t 18 apportionabic, 1 0 Pre nucce 0 the tertenant; and Hobart Ch. J. ſaid, that otherwiſe a grand 

ir convenience 2nd mijchict would entue; for by that all the commons in England ſhould be extinct, & 

eius populi eſt {upreine len. Et apcrs juris non iunt jura. —— Brownl, 17 Hill. 14 ſac. Coles u. 
F laxraan, S. C. 4 Rep. 37. b. S. P. per cur. acco:ding!y in Tirringham's caſe, 


— 


Yelv. 199, 20. A copyholder for life had common in the lord's waſte (as all 
— the copyholders had by cuttom of that manor). The lord grants 
(cum perti- and confirms the ſaid cf lands cum pertinentiis to him and his 
nentiis) will heirs. Reſolved by all the court that the purchaſer ſhould not have 
EY common there, as the copyholder had; for he had his common by 7 5 
for the cm- reaſon of cuſtom, which annexed the ſame to his cuſtomary eſtate; MI © 
non before which being deſtroy'd by his own act, by making it a freehuld, the | 1 
44 coimmsoñù is determined, and cannot continue, without ſpecial words; - 
ok Bard and the general words (cum pertinentiis) are not ſufficient to paſs | 


annex d to the common. Cro. J. 253. pl. 8. Mich. 8 Jac. B. R. Marſham Ar 
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| eitute, and is loſt with it, the common not being in its oven nature incident to the copyhold eſtate, but 


42 collateral intereſt gain'd by uſage; quod nota ; per tot. cur. 


Brownl. 220. S. C. adjudg'd.,— 


2 Brownl. 209. S. C. argued and adjudged Bulſt. 2. S. C. adjudged, per tot. cur. accordingly; M? 
| and Fleming Ch. J. faid, that the ſole point in this cafe reſts upon the preſe iption ; for in this calc oth, 
| he ought ts ſay in pleading, Talis eft cor ſuetudo, but after the purchaſe he cannot ſay ſo; for the pur- ho 
| chaſe extinguiikes the pretcription, and the con. mon being by prefcription which is gone, the cuſtom yo 
is gone alſo; to which Yelverton J. agreed z and William, J. ſa d, that a copy holder may intitle him- tif 
ſelf by peading a untatum idit, but when himſeli, by his own t, has determined his eſtate, he hat {tr 
hereby loft his common; to which Velverton and Crooke J. agreed —8. . cited, 6. Mod. 20. & i all 
| | = Salk, 366. Noy. 136. Darlon v. Hu,;ter S. C. aqjudged. S. C. cited Gilb. Treat of 
| : Ten. 210 accordingly; for the common was not appurtenant to the freehold eſtate granted by the lord, C0! 
| and therefore care ought to be taken to add words to continue the common and other profits apprendre 


to the copy holder after the infranchil.ment, 


21. II. 


Common. 18 

21. Inclgſure of part is an extinguiſhment of common for cauſe of S an incto- 
vicinage. Brownl. 174. Trin. 12 Jac. Bacon v. Palmer. ſure of part 
IS an extin- 


guiſhment of his common in the waſte, in which he ought to have common. Noy. 106. Mich. 44 & 
45 Eliz. C. B. Bradſhaw v. Bockingham. ä 


23 Copyholder has common in aliens ſols, the lord enfeaßs the Hob. 190. 
copyholder the common is extinguiih-d ; but if he has common 2 H 
the lord's waſte, and the lord entcoffs him of the copyhold wth all j:c.Leers v. 
commons, tis no extinguiſhment of the common. Brownl, 173. Edwards 


S. 
Trin. 19 Jac. Lee v. Edwards. >. C. but no 


opinion 
S. P. For in the firit caſe it properly and ſtrid ly belongs to the Herd, but in the laſt cafe it belongs rg rhe 
Hate. I. Sack. 366. per Holt. Ch. J. in caſe of Crowther v. Oldfield. 


24. S. ſciſcd of the manor of W. claimed common of paſture 
belonging thereto in all the open places of the Foreſt of Windſor 
within the bayliwick of F. and made a title by a grant of R. 1. to [ 19 ] 
the Abbot of Waltham Holy Croſs in Eflex, and thewed the 4//75- 
lution of the abbey, and the poſſeſſians coming to the crown, and a 
grant of the ſaid manor to one N. with words of tot, tanta, talia, 
libertates, privilegia & franches &. quot &c. altquis abbas &C. 
and ſo by meine conveyances brought the title down to Hime and 
pleaded the ſtatute for reviving the liberties in the crown. It vas 
held by Noy that, admitting a good title in the abbot, yet by the 
diſſolution there was an 272ty of poſſeſſion in the crown which died 
the common, and it ſhall not be revived by the general words of tot, 
tanta, talia, &c, libertates, &c. becauſe it is neither franchiſe, li- 
berty, or privilege; and fo it had been adjudged for land in Bray- 
den Foreſt, formerly the poſſe ſſions of the abbot of Malmſbury. But 
if the king had granted, by ſpecial words, tot, tanta, & talia, &. 
communias, &c. quot, &c. in ſuch cate, if there was any common . 
appendant or appurtenant to that manor or lands in the abbot's 
hands, it hu be revived; but not to of a common in greſs, for then 
every one that hath any part of the abbot's poſſeſſions, thould have 
as great a common by ſuch words as the abbot himſelf had, and fo 
the king's lands would be infinitely ſurcharged, but in cate of com- 
mon appendant or appurtenant, there is no fuch prejudice, for then 
no man can common with more cattle than is proportionadle to his 
land, and fo it was adjudged. Jo. 285. 8 Car. Sir Edmund, 
Sawyer's caſe. 

25. By Glin, Ch. J. if copyholders have common in the foil of a 
ſtranger, it remains notwithſtanding the znfranchifement of the land, 
and ſhall be enjoy'd by all tenants of the land as it was before by 
copyholders. 2 Sid. 84. Trin. 1658. 

26. The lord of the manor infranchiſes a copybold with all come 
mons thereto belonging or appertaining, and afterwards buys in all the 
other copyhalds, and then diſputes the right of common with the copy- 
holders he had intranchiſed, and at law recovers againſt the plain- 
tiff, becauſe the preſcription of common to the copyhold was de- 
ſtroy'd by the infranchiſement; and the grant of the copyhold with 
all common thereunto belonging and appertaining gives no right of: 


conunon, becauſe when infranchiſed, no common in point of law 
: C 3 bglonged 


19 


20 


of Miles v. Etteridge. 


Common, 


belonged or appertain'd thereunto. Per cur. decreed the plaintiff 
ſhould hold and enjey againſt the defendant the ſame right of common 


as belonged to the copyholl, and coſts againſt the defendant. 2 V ern, 
250. pl. 236. Hill. 1691. Styant v. Staker. 


27. In a noctanter the defendants pleaded, that the manor of F. 
is parcel of the demeſnes of the dutchy of Cornwall, and that the 
king, &c. was ſeiſed of the manor in fee, as parcel of the ſaid 
dutchy, and that H. common in which, &c. was parcel of the faid 
manor, and that all the tenants of any tenements held of the ſaid 
manor lying in the vill of H. have, time out of mind, had common 
of paſture for all the cattle levant and couchant, &c. at all times of 
the year, in Hermitage common, and that the proſecutor de fon tort 
had encloſed it, ſo as they could not enter &c. and had not left 
them ſufficient common, and iſſue was taken upon this preſeription 
modo & forma &c. and upon evidence at the bar it appeared, firſt, 


that all the tenements in Hermitage, unto which the common of 


aſture was claimed, were heretofore parcel! of the abbey of Sarum, 
and that by the diffelution of that abbey the ſame came to H. 8. before 
the birth of Ed. 6. So that the dutchy of Cornwall was likewiſe, at 
the ſame time, in the poſſeſſion of H. 8. for wart if a duke of Cornwall, 
and hereby an unity of poſſeſſion both of the tenements to which the 
common of paſture appertained, and alſo of Hermitage common, 
(the place where the common of paſture was to be had) was at that 
tine in poſſeſſion of king H. 8. and it likewiſe appeared, that /e 
tenements in Hermitage were granted to the feveral tenants after the 
unity of poſſeſſion, and thereupon the counſel of the proſecutor in- 
ſiſted, that by this unity the preſcription was deſtroyed, and the 
common of paſture quite extinct. But after much debate it was 
unanimouſly reſolved, per Holt Ch. J. and the whole court, that 
this was not ſuch an unity of poſſeſiion as would deſtroy the pre- 
ſcription ; for though king H. 8. had an eftate in fee in the lands a 
gua, and alſo in the lands in qua, yet he had not as perdurable an 
eſtate in one as he had in the other; for the quality of the eſtates 
differed, becauſe in the manor of Fordington, which was parcel of 
the dutchy of Cornwall, and in Hermitage common in qua, &c. which 
was parcel of that manor, king H. 8. had only a fee determinable on 
the birth of a duke of Cormwal!, which is a baſe fee; but in the tene- 
ments in Hermitage parcel of the abbey a qua, he had a pure fee ſimple 
indeterminable jure coronæ, and therefore an unity of ſuch eſtates 
works no extinguiſhment; for where an unity of poſeſſion doth extin- 
guiſb a preſcriptive right, 'tis requiſite that the party ſhould have an 
eftate in the lands a qua, and in the lands in qua, equal in duration, 
es and all other circumſtances f right. Carth. 240, 241. 
— 2 4. W. and M. B. R. The King v. Hermitage inhabitants 
1 | | 
- 28. Releaſe of common in 1 acre is an extinguiſhment of the 
whole common. Per cur. Show, 250. Paſch. 4 W. & M. in caſe 
29. Common ſans nombre in graſi cannot be extinguiſhed by 
purchaſe of parcel of the land; per Fowell J. lord Raym. Rep. 407, 
Mich, 10 W. 3. | | | 
| 30. Where 


— (r COP — — — wes „ „ 


189 


t 


Common, 20 


30. Where a copyholder claims common in the waſte of the manor, As if copy- 
it properly and ftrictly belongs to his eſtate, and if he infranchiſes belderof one 
his copyhold his common is loſt ; but where he claims it out of the crane: Sigg 
manor, it belongs to the land, and not to the eſtate; and if he in- wake of an- 
franchiſes the eſtate, yet the common continues; this diverſity was ether man- 
taken by Holt, Ch. J. 1 Salk. 366. pl. 5. Hill. 4 Ann. in caſe of e e 
Crouther v. Oldfield. | eee 


his lord, and 
Cy, that the lord of the mannor, whereof he is copyholder, uſed time out of mind to have common for 
him and his copyholders, and there infranchiſement of copyiold does not extinguiſh the common, 
but is a derivative right which the copy holder has; and lo, if it be taken as appendant to land, in- 
franchiſement will not extinguith it. 6. Mod. 20. Mich. 2 Annæ B. R. in 3. C. 


(F. a) Revived. 


1. Parſon had common appendant to his parſinage out of the 

lands of an abbey, and afterwards the abbot had the parſonage 
appropriated to him and his ſucceſſors. By Windham and Mead J. 
contra Dyer, the abbot had not as perdurable eſtate in the one as in 
the other; for the parſonage may be dappropriated, and then the 
parſon ſhall have the common again. Godb. 4. pl. 5. Hill. 23. 
Eliz. C. B. Anon. 1 

2. Common appurtenant to a meſſuage was extinguiſhed by unit 
of paſſeſſion in the lord's hands. A grant by the lord of the mr/- 
ſuage with all cemmon appurtenant, does not paſs the common ex- 
tinct, but a grant of all commons ſally :ccupred rwith the meſſuage, 
would have paſſed ſuch common as the firſt was. Mo. 467. pl. 663. 

Paſch. 39. Eliz. B. R. Sandeys v. Olliff. 

3. Common appurtenant to houſe and land is extinguiſh'd by L 21 ] 
purchaſe of the land; afterwards the purchaſer grants a leaſe of the 
houſe and land, with a!l commons, profits, c. thereunto appertain- 
ing, or uſed or enjoyed with the ſaid meſſuage, this grant of the com- 
mon is good; for tho” 'twas not common in the purchaſer's hands, 
yet 'tis quaſi common uſed therewith; and tho' *tis not the ſame 
common as was uſed before, yet 'tis the like common. Cro. E. 

570. Pl. 6. Tr. 39. Eliz. B. R. per 2. J. Bradſhaw v. Eyre. 

4. If a copyhold meſſuage, to which common in the demeſnes of 2 And. 168. 
the lord belongs eſcheats, and the lord grants it per nomina Sc. 8 S. C. 
Communiarum quarumeungue dicto meſuagio ſive tenemento Sc. ſpec- 3 FA 
tant” five in aliqus modo pertinent” vel cum eadem meſuag* dimiſſo 
/itat'*, Adjudged, that this enures as a new grant of the fame 
common, tho' the ancient common, which was by preſcription 
was determined by the unity of poſſeſſion in the lord. Cro. E. 

794. pl. 40. Mich. 42 and 43 Eliz. C. B. Worledge v. King(- 

well. | 

5. A. ſeiſed of a manor in which was a cuſtom, that every tenant 2 Brown! 

for years of an ancient tenement, and cloſe within the ſaid manor, oy S. C. 

ſhould have common of turbary &c. in the lord's waſte, becomes ut hen 

ſeiſed likewiſe of an ancient tenement and cloſe which had been ſuage and 

parcel of the ſaid manor; and the lord being / ſeiſed of the inher;- doe oh 

tance of the tenement, and cloſe, and aiſo of the manor, granted the mor gage . 
C 4 tenement 


» 
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21 Common. 


and that af- tenement and cloſe to B. for a term, with all cemmans appurtenant 
terwards he 29 the ſaid meſſuage and cloſe. It was held by 4 juſtices, that the 
granted it t ommon paſſed. Bulſt. 17. 18. Hill. 7 Jac. B. R. Grymes v. 


* Ss in fe, 
2nd that].S, Peacock. 
barzained | 3 
and fold to J. N. with all commons, profits, Kc. uſed, occupied and pertaining to, &c. and after granted 
the waſte to another; and that it was conceived by all, but Williams J. that the leſſee for years | by 


- which he muſt mean J. N. for he ſaid nothing before of any leaſe for years] ſhould have common, but 


tha: they did not give any abſolute opinion as to that. 


(G. a) Suſpended. 


s Rep. 79. F (commoner takes a leafs of one acre, part of the land out of 


a. Trin. 7 which his common is iſſuing, his whole common is ſuſpend- 
jac-S.P. ed. 9. Rep. 135. a. in a nota of the reporter and cites 11 H. 6. 
per cur. 22. a. b | 

in Wilä's nip RT + 


Cafe.—S. P. 2. Where a commoner diſſeiſes the lord of the ſoil, his common 
Arg. Goldib. is ſuſpended for the time, and when the /ord re-enters he ſhall have 
14-3 Fl. b. 2>e/paſs for the fame treſpaſs, and the commoner has loſt his com- 
| mon during this time. Br. Common. pl. 12. cites 16 f. 7. 11. 


(H. a) Appendant. Pleadings. 
een #* A881 SE of common of paſture in F. appendant to his franktene= 


moner, pl. ment in C. and made plaint of common in 200 acres of land, 
37. cites TOO acres of meadow, and 100 acres word, viz. in the third part 9 
. 1 * 
the land for all the year, and in 2 parts from the time that the grain 
is cut and carry'd away till it be reſrwn; and fo of the reſidue, &. 
with all manner of beaſts. Br. Plaint. pl. 28. cites 11 Aff. 5. 


2. In aſſiſe the plaint was of common with all manner of beaſts; per 


Fiſher. Goats and geeſe are not beaſts of common; judgment of 
J 22 J plaint, & non allocatur; the reaſon ſcems to be becauſe it ſhall be 


intended beaſts which are cammonable. Br. Common. pl. 42. cites 
25. Aſſ. 8. 4 

3. In action of common appendant, it is a good title, that I and 
theſe may eftates, &c. have been ſeiſed time out of mind as appendant, 
Br. Preſcription, pl. 51. cites 31 Aſſ. 23. 


Thie thould 4. Ajſye of common in an acre »of land from Michaelmas to Can- 
ha been at dlemas, if the land be not ſown; and if it be ſown before Candle- 


(A 2,. 


mas, then of common from Mich. till the land be fown, with all 
manner of beaſts; Finch, faid, Aiſa non; for he has there, of antient 
time, a Fouſe and 40 acres of land, and that which the plaintiff calls 
an acre e land is only a reef land joining to his houſe; and becauſe 
his houſe was too ſtrait for his dwelling and his neceſſaries to his 
eſtate, he incliſed the rod of land, and upon part built a houſe neceſe 
fary ts his eſtate, viz. 2 granges, and 2 pigeon-houſes, and of the 
remainder made a curtilege, and demanded judgment if affiſe, and 
was compelled to thew how mnch it as built upen, and hub much was 
curtilege, who ſaid that the moicty to the one and the reſt to the 
other; the plaintiff ſaid that this is an acre, and alſo that there is a 
chaco 
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Common. | 22 


chace and re-chace of beaſts from the vill, and that the houſe was 
large enough for the franktenement which he had in the ſame vill; 
and the ſue was, whether it was inclſed for neceſſity or not, and not 
whether he had ſufficient whereof before for his frauktenement there; 
for this is warranted by the ſtatute, that for neceſſity he may do it 
of his ſoil. Het. 2. 46, which ſpeaks of augmentation of court ne- 
ceſſary, or curtilage ; quære it a man may cloſe land where there 
7s common way ? it ſeems that he may, leaving paſſage there. Br. 


Common. pl. 25. cites 32 All. 5. 

5. In treſpaſs, if the defendant juſtifies for common appendant in the 
ſame place, it is no plea for the plaintiff that this is h:s ſeveral, priſt, 
&c. but ought to ſay further ab/que hoc, that he had common there 
modo & forma; quod nota per judictum. Br, Traverſe per, &c. 
pl. 42. cites 49 E. 3.19, a 

6. In treſf aſs in the county of G. the defendant Ju/lified, becauſe he Heath's 
was villem of the prior of IV. and that the ſaid prior and his predeceſſors, 3 
time out 4 mind, have had common in the place, &c. appendant to th — © 
land in the county 4 IL. for them and their tenants at will and wvilleins, 
by which he uſed the common, &c. and the plaintiff ſaid that his ſeveral 
fail, priſt, &c. & non allocatur, without traverſing abſque hoc that 
the other has common there prout, &c. by which he traverſed ac- 
cordingly ; quod nota. Br. Replication. pl. 11. cites 49 E. 3. 19. 

In replevin, the defendant avow'd, becauſe in the place where 

&c. the defendant and certain others, after the hay is cut and carry'd 
away, ought to have common there; but by cu/tom there uſed none of 
them ought to have common there till the lord has fir/t enter'd into the 


| common with his beaſts; and the biſhop of L. is lord of the manor 


within which the place is, &c. and becauſe the plaintiff had enter'd 
there to common before that the lord had enter'd with his beaſts, he 
avow'd the taking; and per tot cur, this cannot be a cuſtom; for 
if the lord will not enter, it is not reaſonable that the commoner ſhould 
loſe his common. Br. Cuſtoms, pl. 12. cites 2 H. 4. 24. 

8. In guo jure it is a good plea, that the plantiff has nothing in 
the land to which he claims the common; quod nota bene. Br. Droit 


de recto. pl. 45. cites 7 H. 4. 12. 


9. In treſpaſs, a man need not preſcribe in common appendant, but Br Com: 
mon, pl. 11. 


ſhall ſay that he is ſeiſed of an acre of land, &c. to which he has com- Ry 1a 
mon appendant there, by which he put in his beaſts, &c. Per cur. . 7 he 


Br. Preſcription, pl. 30. cites 4 H. 6. 13. preſcribes, it 
ſhall be in- 


tended that he claims it by the preſcription, and not as appendant; quod nota, Br. Preſcription, pl. 39. 


cites 4 H. 6. 13. 


10. Entry in nature of afſife ; the defendant. claim'd common by C 23 ] 
which he uſed the common; abſque hoc, that he claimed any thing in 
the land, unleſs the common; & abſque hoc, that he has any other po- 
ſeſſion or eflate in the land; and permitted; but the plaintiff imparl'd. 
Br. Traverſe, per, &c. pl. 66. cites 8 H. 6. 33. 
11. If a man brings aſſiſe de libero tenements, and makes his plant 
of common of paſture, the writ ſhall abate ; for the writ ſhall be of com- 


mon of paſture ; per Paſton. But Brook ſays quere legem of the 


writ of common of paſture, Br. Common. pl. 48. cites 11 H. 6. 22. 
| | 12. Note, 


23 Common. 


12. Note, by the king's attorney, where a thing fands with com- 
mon right, as in the cafe of common appendant, it is ſufficient to ſay 
that he has common for /o many beaſts, without alleging preſeriptian; 
but otherwiſe in cafe of commrn appurtenant, which is againſt com- 
mon right. Lat. 88. cites 18 H. 6. 25. 

13. He who ju/tifies for common appendant need not preſcribe in 
it allo. - Br. Common. pl. 35. cites 21 H. 6. 10. | | 

Br. Treſ- 14. In treſpaſs *twas admitted a good bar, that the plaintiff de- 
pate. pl. 3% fendant] 1s ſeijed of ſuch an acre, and that he and all thaſe whaje eſtate, 
des S. O. fe. have had common in the place where the treſpaſs is ſuppoſed, &c. 
time out of mind; per quod he uſed his common, which is the fame 
treſpaſs, &c. without ſhewing appendancy or otherwiſe, and yet 
*twas faid that in afz/e thereof, or by way of title, tis otherwiſe for 
there he mutt ſhew certainly; note the diverſity, Br. Titles. pl. 2. 

cites 33 H. 6 32. 

15. Treſpaſs of trees cut, the defendant preſcribed there for him 
and his tenants at will in his manor of B. to take eftovers in B. to en- 
ter the place where, &c. to repair ancient hedges within the ſame ma- 
nor, and to burn in halls, chambers, kitchens and ovens in the ſame 
manor, and faid that he took the trees at the time, &c. to burn within 
the fame manor, &c. Per Fairfax, he ought to fhew a certain place 
where he burnt them, for this can't be in a new-built place, & non 
allocatur; for he may burn it in any place within the manor, and 


if be burns them otherwiſe than he ought, this may come in {ue by beru- 


ing of the other party; but by all the juſtices, if he juſtifies to mend 
hedges of the manor, he hall ſhew certain what hedge he amended ; 
for iſlue may come of it, whether the hedge was ſufficiently repair- 
ed or not at the time, &c. Br. Common. pl. 31. (30) cites 7 E. 4. 
27. | 
But in me 16. In treſpaſs the defendant juſtified, becauſe he, and all thoſe 
ache cught whoſe eſtate he has in ſuch lands, have had common appendant to 
ts bit the ſaid land in the place where, &c. with all manner of beaſts levant 
be ard thoſe , 3 , 
egg «fate, and couchant upon the fame land, by which, &c. Per Fairfax, this 
&c.b:-ebad is common appurtenant; for if it be common appendant he ſhall not 
FRET . 5 . 
e have common with all manner of beaſts; per Littleton, it is a good 
them aud 
eheir renants Plea, that ſuch a one whoſe eſtate, &c. have had common, &c. who 
at ill, cc. leaſed 10 the defendant at will, by which he put in his beaſts, &c. 


Br. Com- as well as tenant for years, &c. Br. Common. pl. 12. cites ꝙ E. 
mon. pl. 12. 


citesg E. 4.3. + 3» 


As if I have a marr in which have been ter-nts at aul, time out of mind, who have uſed cemmen 
inricht of the lords et the manor, &c. in this cate he cannot fay that he and all thofe whole eſtate he 
35 have had common; ter this was not uſed by them but by the tenants at will. Ibid, 


A: in tref- 7. Where one juſtifies as ſervant to ſeveral d:fendants, this ought 
pre © to be ſeverally likewiſe, viz. ſo many beaſts for the one, and fo many 
Lit the beaſts for the other, & ſic de ſingulis. Br. Common. pl, 9. cites 15 
erfendart H. 7.10. | : 
21. Fat : 

A. C. tas cenmon there, and B. the like, ard C. the like, ard be, as their ſervint, and by their com- 
mana, put in the beats, this is double; per cur. But if he tays that he pur in 2 beaſts for A. and 3 
jor E ard the reſt for C. ü 15 a good plea, and is not double; per cur, Br, Double lee. pl. 59. 
(AK. 5. Co” 
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Common, 24 


18. In treſpaſs, the defendant juſtified as commoner to dig the land, 
to keep the water out of the common, and out of his nwn land atjrining ; 
and by the beſt opinion it is double. Quere. Br. double. pl. 111. 
cites 13 H. 8. 15. . 

19. If one has an aſj;iſe of common and pending the writ he ſes Tha. Dis 
the common, the writ ſhall abate ; but, if the cattle eſcape into the 188. lab. 
land, it ſhall not abate the writ, altho* they feed there, F. N. B. Cb: 24-14. 
180. (M.) —— 

20. In 4e of common, all the tenants ef the land, out of which w_ 
the common is, ought to be named. F. N. B. 180. (L.) 


21. It the common be apportioned by the purchaſe of part, and an 


| = 
% 2 oh 
v4 


affiſe is brought, the tertenant of the land charged with the efidue of 


the common, fhall only be named; reſolv'd. 4. Rep. 38 a. Mich. 26 
& 27 Eliz. B. R. in Tirringham's cafe, 

22, There needs no preſcription for common appendant, becauſe 
ſuch common is of common right, and commences by opcration of 


law in favour of tillage, Per cur. 4 Rep. 37 2, Mich. 26 & 27 


Eliz. B. R. in Tirringham's caſe. 

23. In replevin, the defendants made conuſance as bailiffs to G. B. And. 189. 
damagè- fenſant, the plaintiff 2e, and preſcribed, that he and all ny — 
thoſe whoſe eſtate he hath in 40 acres, hade had common for all manner Ih . 
of cattle in b acres, wheresf the place where, &c. is parcel; the de- prar — 
fendants rejoin'd, that the plaintiff had comman in 40 acres, wheresf Gui <3. 
the 6 acres are parcel, and that before the taking, &c. the plaintiff 5g. 5 = 
had purchaſed two acres parcel] of the 40 acres, by which the com- not appear. 
mon was extinct ; and upon demurrer it was argued, that the com- 
mon for the 6 acres ſhall be intended common in 6 acres only; for 
common in 40 acres cannot be intended the common in 6 acres; and the 
whole court was clear of opinion, that this rejoinder was not good 
without a traverſe (viz.) abjque hoc, that he had common in 49 acres, 
of which the 6 acres are parcel, Le. 43. pl. 56. Mich. 28 and 29. 

Eliz. C. B. Kimpton v. Bellamie. | 

24. If the huſband ſeiſed in right of his wife pleads, that he and all 
thoſe wheſe eſtate they had, have uſed to have a common appendant; 
per cur, that is naught, tor the eſtate is in the wife; but he ought 
to have pleaded, that he and his wiſe, and all thoſe whoſe eſtates the 
wife has, or whoſe eſtates they have, &c. Noy. 66, 67. Godbolt v. 

Mallet, 

25. Plaintiff counted that the defendant put in his beaſts, &c. The 
Jury found, that he did not put them in, but that they came in by eſcape; 
yet the plaintiff ſhall have judgment; for the feeding of the graſs is 
the ſubſtance adjudged. 9. Rep. 113. b. cited per cur. as Hill 5, 

Jac. C. B. Ingland v, Crogate. | 
26. A. ſeiſed of 2 yard land to which common was appurtenant, for 
4 beaſts, 2 harſes and 60 ſheep, demiſed divers parcels of the 2 yard- 
land to J. S. and R. S. for 400 years, who entered and were poſ- 
ſeſſed. In replevin A. preſcribed, that the place where was part of 
the common, and that he was and is ſeiſed of 2 yard-land, and that 
he and all thoſe whole eſtates, &c. The avowant traverſed the pre- 
ſcription, and upon the finding the whole matter as before, it was ad- 
judged for the plaintiff; for the preſcription had been true, tho” A. 
| | | had 


24 4 Common. 


had demiſed all the 2 yard- land, for he is ſeiſed in his demeſne as of 
fee of the freehold of them, to which, &c. and the inheritance and 
freehold of the common, after the years ended, is appendant to the 
lands, and fo the iſſue found for the detendant ; and had the avowant 
not traverſed the preſcription, but pleaded the leaſe, yet that would 
not have ſuſpended or diſcharged the common; for in ſuch cafe, each 
ſhowd have common ratably, fo as the common be not ſurcharged, 
13. Rep. 65. Hill. 7 Jac. C. B. Morſe v. Webb. | 

L 25 ] 27. There is no difference when the preſcription is for cattle levant 
and couchant, and for a certain number of cattle levant and couchant; 
biat when the preſcription is for common appurtena:t to land, without 
alledging, that it is for cattle levant and canchaut, there a certain 
number of the cattle ought to be expreſſed, which are intended by the 
law to be levant and couchant.. 13 Rep. 66. Hill. 7 Jac. C. B. 
Morſe v. Webb. 

28. A man preſcribes to have common in 109 acres, and /hews, 
that he put his cattle in 3 acres, without ſaying, that thije 3 acres are 
parcel of the 100, yet good; and Hitcham ſaid, that fo it was adjudged 
in this court. Hetl. 137. Paſch. 5 Car. C. B. in Moor's caſe. 

29. A man alledged a cuſtom to put in his horſes, &c. and the cuſ- 
tom was for horſes and cows, and adjudged good, cited by Richard- 
fon as a Huntingtonſhire cafe. Hetl. 137. Paſch. 5 Car. C. B. in 
Rloor's cate. = 

30. In treſpaſs, &c. the defendant pleaded, that A. and his wik 
were ſeiſed of the manor of C. and of a parcel of land containing 42 
acres, and of a meſſuage and 2 yards-land parcel of the ſaid manor 
in the right of his wife for life, the remainder to J. S. and that they 
all joined in a fine of the ſaid meſſuage and 2 yard-lands to the de- 
Fendant and his heirs, and further, by the ſaid fine, granted him common 
for 4 horſes, 5 beaſts, Sc. in the ſaid manor and lands, and that he 
put in his cattle to uſe the common; it was objected, that the plea 
was not good, becauſe he doth nat plead, that it was waſte or com- 
mon; but Berkley and Crooke held the plea good, and that by the 
plea, as the fine is, he may claim common in any part of the manor 
for there is not any reſtraint to the waſts or commons, but it is 
granted generally in his manor ; and for that point they agreed (cæ- 
teris juſticiariis abſentibus) to give judgment for the defendant ; but 
for another part, wherein the leilee preſcribed to have common it 
vas clearly ill, it was aqjudged for the plaintift. Cro. C. 599. pl. 20. 
Mich. 16 Car. B. R. Stringer's caſe. | 

157d. 28. the 31. Treſpaſs for breaking his chſe, &c. treading down his graſs, 
reporter, . and feeding it with cattle; the defendant, as to breaking the cloſe, 
api pleads Not guilty; and as to the reſt he pleads in bar, that Sir T. B. 
the plainti, was ſeiſed of the manor of W. and preſcribes in Sir T'. B. for con- 
adds a not, n in the place where, &c. for all his commonable cattle levant and 
3 cauchant, &c. and faith, that the faid Sir T. B. did appoint the de- 
fault in the fendant ts take care of his cattle put into the ſaid claſe; and further, 
Plea, becauſe that the faid Sir T. B. cauſed ſeveral of his commanable cattle to be 
Me ek. put therein, whereupon the defendant entered into the ſaid cloſe to ſee 
the cattle that they had no damage, and in entering he trad dawn the graſs there, 
vere tvant which is the ſame reſidue of the treſpaſs ; and upon demurrer to this 

| | plea 


+ * 


dice by a licence, without ſaying it was by deed; but Mit be a licence 


Common, 25 


plea adjudged to be ill, becauſe the defendant did nt ſheww, that thoſe and cou. 
were his gen cattle, or that he put them 1ats this claſe, tor otherwiſe ang 3 
he cannot be guilty of a treſpaſs; and here the defendant had juſti- but char this 
fied the treſpals with cattle, and yet he has not confeſſed it or ſaid was nor 
any thing to that purpoſe ; ſo that his plea being ill in part is ill in n 
all, ſuch an entire plea not being div.dable ; and of that opinion was 
the whole court, and judgment for the plaintiff, Saund. 27. Mich. 
18 Car. 2. Mancheſter (earl) v. Veal. 

32. Commoner brought an action for incloſing and depriving 
him of his common; and ſets forth the cn, that for 2 years, when 
the land uſed to be ſoqwed, he had co un from the time that the corn 
Tas reaped, quouſque reſeminaretar, nud every third year, when the 
land uſed to lie fallow, he had commen per totum annum. It happened 
the land uus not ſotbed in ſeven years or more, the queſtion was, What 
common the party might claim ? (and by Hale) he had right to put 
in his cattle per totum tempus that it was not fowed ; for when his 
cattle were in, he was not bound to take them out quouſque reſemi- 
naretur; and if the owner did not ſow it, he might continue his cat- 
tle. Freem. Rep. 23. pl. 31. Hill. 1671. Walker v. Miller. 

33. It was held, that a man may j/tify putting in his cattle hac © 26 7 


to put in his cattle h a certain time it muſt be by deed, for that is tant- 
amount to a grant of common. Freem. Rep. 190. pl. 194. C. B. 
Smith v. Fetherwell. 

34. In caſe brought by a commoner againſt a ſtranger, for putting! ame gc 
his cattle into the common per quod communiam in tam amplo S“ 
modo habere non potuit, the defendant pleads a licence from the lord Fethemvel, 
to put his cattle there, but does not aver there is ſufficient common left S. C. he- 
for the commmers, and therefore adjudged no good plea; and tho” it A 
was objected, that the plaintiff might reply and ſthew that there was A «px 
not enough, yet it was agreed that he need not, the declaration as to - «ſe » 
that being full enough, and it being the very gilt of the action, the 2 = 
defendant ſhould have pleaded it. 2 Mod. 6. Hill. 26 & 27 Car, 2. d, the 
C. B. Smith v. Feverel. Plaintidt 


mut partt- 


cularly ev the ſurcharge. 2 Mod. 7. per curlam in 8. C. 


35. A commoner brought an action upon the caſe for eating up his 
common, and declar”*d, that he was ſeiſed of Black-acre to which he had 
common appendant, &. Exception was taken, becauſe he did not ſhew 
what title, or what eſtate he had ta or in Black-acre; but it was 
over-ruled, for that it was but a poſſeſſory action, and his ſeiſin of 
Black-acre but induccment. Freem. Rep. 458. pl. 624. Mich. 1677. 
Anon. 

39. Adjudged, that if a man has common fr a certain number of 


| cattle belonging to a yard-land, he need not ſay levant upon the yard- 


land; fed aliter, if it were for a common ſans number. 2 Mod 
185. Hill. 28 and 29 Car, 2. B. R. Stevens v. Auſtin. 

37. In replevin, the defendant avowed for damage feaſant on his 3 Lev. tog. 
common; and upon a demurrer to his avowry it was adjudged not ge * 
good, becauſe he did not ſew fame particular damage to himſelf, or Paſch. : * 
that he could have his common in tam amplo modo quo debuit & Car.z. CB. 

4 conſue vit; 


26 Common. 


and tho? 2 conſuevit; for a commoner cannot juſtify to diſtrain the beaſt of 4 

eee, ſtranger, without ſhewing how he is damnihed in his common. 3 
C 8 | 

the one 4 Salk. 94. pl. 9. Woolſton V. Slater. : 


or Raſtal's : 
Entries, and she other out of C-ke's Entries to the contrary, that the court took no regard to them, 


they being without argument, and they took the law to be all one in avowry as in actions on the caje, 
that commoners cannot Ciftruin any more than they can have action on the caſe, without alleging, that 
He is damaged in the common. | 


Skinn. 137. 38. In replevin for 6 cows, the defendant avi for damage ſeaſant, 
3 plaintiff replies a ſeiſin of certain lands, and a right to conimon of paj= 
ian, S. C. fre for beajts lrvant and couchantt on thoſe lands; and thoſe b cows 
audg'3tor being his cattle, and levant and couchant there, he put them in, &c. 
pp Defendant rcj3is with an aq hac, that theſe were the proper cattle of 

the plaintiff levant and c:uchant on theſe his lands; demurrer thereto 

the court held the traverſe good, and the judgment was for the avow- 

ant. 2 Show. 328, 329. pl. 337. Mich. 35 Car. 2. B. R. Manneton 

| v. Trevilian. | | | 

And in ſich 29. In caſe againſt J. S. for putting his cattle into the common, 


an aclion fo Zctency of the common, whether the commoner has ſufficient or not, 


” | 1 WF. * 71 ö | 
againit the z traverſeable, if pleaded fo by the defendant ; but ca/e, &c. a. 


lord, Le- 8 a 
ebarg: =); the lord too will lie, if he overcharge the common, at the ſuit of a 


be particu- commoner; but the lord may put into the common beaſts of warren 
22 / . . 

* „et as well as other beaſts. 1 Lutw. 101. 107. Hill. 6 W. 3. Hatard v. 
—— 3 Lai = 

the Copy - Cantrell. 

Rolder could N 

not eajoy his common; Fut the plaintiff need net ſhew the ſurcharge particularly ægairſ o ſtrar ge-. 

2 Med. 6. 7. Hill. 26 & 27 Car. 2. C. B. Smith v. Fererell. Freem. Rep. 197. pl. 194. 5. C. 

Held that in action for putting in cattle whereby he could not enjoy his common in tam amplo, &c, 

and the defendant f'cads the licence of the ford, he ought to aver that there was ſufhcient common 

lert. | | 


27 ] 40. Common was claim'd thus, viz, a tempore fractionis campi 
lit being a common field) anti! &c. After verdict for the plain- 
tiff, it was moved to be inſenſible and uncertain what common was 

here claim'd and though a fractione campi may be an expreſſion in 

the country, yet the law knows not the meaning of it, and Holt Ch. 

J. was of that opinion, but Gould J. held it well after verdict, though 

it had been ill on demurrer; but Holt Ch. J. ſaid, the verdict can- 

not aid a thing unintelligible; for it has only found the common 


as ihe plaintiſt has replied ; ſed adjornatur. Ld. Raym. Rep. 645. 


Hill. 13 W. 3. Hockley v. Lamb. 

41. In treſpaſs aguiuſt a commoner, he may plead not guilty, and 
give hi; right of common in evidence, cited by Holt Ch. J. to have 
been fo held; but he faid he cannot think fo, but he ought to plead 
ſpecially, and ſhew his title; otherwiſe of the lord of the waite, he 
may plead not guilty and give his title in evidence. 2 1.d. Raym. 
Rep. 1134. Patch 4 Annæ, in cafe of Winton Mayor v. Wilks. 

42. A man that claims common in another man's land muſt het 
forth a title; but one that is in poſſeſſion need not ſet out a title, 
11 Mod. 53. pl. 29. Paſch. 4 Annæ, B. R. Anon. : 

10 Md. 181. 43. Re/levin; the detendant avmnuved for damage feafant in 100 
Jack en v. acris terre parcel communite paſturæ &c. but becaule it was nt ſet 
Lavreright, : 4 ; . rn at 
S.C it v forth that be could nat atherwiſe enjoy bis common, judgment was 
| 3 againſt 


my, mor 
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nere ſo intended after a verdict; the ſme anſwer ſerves as to the 
word terra, and it ſhews that it is taken in the ſenie of the word, richt being 
© which is not ſo proper and ftrict as tac other, (1. e.) it is not ſo 2 thing of 
formal, and uncertainties are always help'd by a verdict, Trin. 
& Mich. 12 Ann. B. R. Jackſon v. Laverack. | was no more 


Common, 27 


| Ow! him; for without a particular damage, a commoner cannot urged, that 


diſtrain the cattle of a ſtranger, nor can he have an action upon the _ TO 
cafe, without ſaying that he could not otaerwiſe enjoy his common. e 
And here it was held, that communza did include the place in which the place, 


cc. ſo that if this be the ſenſe of the word in any cafe, it ſhall be but the right 


of common 
ing, and 4 


an incorpo- 
real nature, 


capable of 


veine incloſed than a rent, but in the margin ſays, that] judgment in C. B. was affirmed, becaute the 


word communia uſe i in the declaration does in common parlance, and in atts of parliament ſignity 2 


X common, though in legal proceedings it 1s generally uſed for an incorporeal right, 


(I. a) In Groſs, &c. Pleadings. 


1. ] N treſpaſs, the defendant ju/?ified fir common appendant by pre- 


ſcription, The plaintiit 1aid, that de fon tort demeſne, abſque 
hoc that the defendant had common there, and ſo to iſſue without 


argument. Br. De fon tort, Sc. pl. 43. cites 22 Aff. 42. 


2. Aſſiſe of common by the parſon of D. and made his plaint of 


common in grots, and that he and his predeceſſors, parſmns, have 


heen erſed of lant, & c. The defendant faid, that it Ver 7 iſed as 1m 
groſs, and if &. ſeiſed as appendart at his will, and it was accepted 


tor a good plea. Br. common, pl. 44. cites 33 Atl. 9. 


2. Treſpaſs of trampling his graſs ; Moile laid, that the defendant 


I /ciſed of ſuch a houſr, and he and all thoſe whife eflate he has in 


the houſe, have had common in the place where &., time out of 


mind, for 20 beaſts, by which be put in 12 beaſts to ule the com- 
mon. Judgment &c. Per Newton, the preſcription is not good; 
for he ought to claim as common appendant, gr common i groſs, and 
he does not ſhew that this is common appendant, n does be claim 


the common as for beaſts levant and couchant upon the ſaid houſe, r 28 ] 


nor that he ought to have common by reaſon of the ſaid houſe, and he 
cannot claim as common in groſs, if he does not ſay that ſuch a one, 
and all his anceitors have had {uch common time out of mind in the 
faid foil, who has granted to the detendant the common. Br. pre- 
ſcription, pl. 26. cites 22 H. 6. 42. 

4. In treſpo“, for depatturing his cloſe with ſheep, &c: the defen- 


A | dant juſtified, for that the prion of D. was ſeiſed in fee of Bl. acre in 


D. and of the paſturage in the pluce aforeſaid for all ſheep levant aud 
couchant in Bl. acre at all times in the year. After judgment for 
the defendant, it was aſſign'd for error, that the defendant did not 
intitle the prior to this common, either by grant ar preſcription, and 
this being a profit apprender in aliens ſoir, none can intitle himſelf 
by the courſe of the common lav, but by one of thoſe means, and 
this paſturage is only in nature of common. But it was anſwered, 
and the court inclined, that t .o* paiturage claimed for ſhecp levant 
and couchant upon the defendant's land is common appendant, and 
cannot be fevered from the foil by grant, aud chen to preſcribe for it 

| 15 


28 Common, „ 4M 
is not good; but tho* it be not good at common law, yet the /atnte 4 | 
31 H. 8. makes it good by pleading, that the prior was ſeiſed theres 


in fee at the time of the diſſolution. Cro. C. 542. pl. 7. Paſch. 15 
Car. B. R. Daniel v. the earl of Hertford. 


(K. a) Preſcription. Pleadings. 
x. PT Reſpaſs of feeding his graſs ; the defendant ſaid, that he and 


his predeceſſors have had and uſed common in the place &c, 
as appurtenant to a houſe and 100 acres of land in H. time out of 
mind. The plaintiff ſaid, that the place is his ſeveral, abſque hoc 
that the defendant and his predeceſſirs ever had common there appur- 2} 
tenant to their franktenement in H. mids & forma, and becauſe thi; i 
traverſ- goes whether he had common there or not, which is 1 the 
right, as in quo jure, where this action is to try the poſſeſſion, 
Thorpe drove him to try the uſage, by which the plaintiff travers'd 
the uſage; quod nota. Br. traverſe per &c. pl. 169. cites 22 
—_—_—— 3 

2. In aſſiſe of common of paſture appendant &c. the defendant ſail, 
that the vill of D. where he claims common, and the vill of C. to which h 
he claims it, di nat intercommon, by which the plaintiff preſcrib'd, and 3 
good, and iſſue may be taken in aſſiſe upon the preſcription. Br. 

preſcription, pl. go cites 30 Aſſ. 42. | A 
3. In treſpaſs, commoner Juſtiſied the taking of beaſts by cuſtom, 
becauſe the cuſtom is, that none ſhall put his beaſts there after the 
corn cut and carried away till Mich, and becaule the plaintiff put 
his beaſts there he took them, &c. and ſaid, that he was lord of 
the vill, and the other ſard, that the uſage extends as well io the lord 
as to other men, and the others contra. Br. cuſtoms, pl. . cites 46 

. 123. | 3 
1 Where the defendant ies for common, by preſcription, for 
all manner of beaſts, it is no replication, that he has common there: 
for all beaſts except ſheep and hogs, but ſhall traverſe alſo, abſque hoc, 
that he has common with all manner of beaſts modo & forma, &c. 
Br. traverſe, &c. pl. 148. cites 14 H. 6. 6. 1 
Bendl. 73. 5. If a man has common in a waſte fir 100 ſheep, as appurtenaut 
pl. 116- tg 4 houſe and certain land, and after purchaſes another houſe and land, 
1 _ to which is common appurtenant for another 100 ſheep by preſcription, | 
the S. C. he mult in pleading make 2 ſeveral preſcriptions to the ſaid ſeveral 
held accord- þ;z;{es and lands for the 200 ſheep, and not join them both together, 
ned for they are 2 diſtinct commons. D. 264. a. pl. 59. Trin. 4 & 5 P. 

L 29 ] & M. Baſket v. Mordant. 
6. If A. ſeiſel 4 20 acres, to which common is appendant, infenff; B. 
of 10 acres, and B. is to preſcribe, he mnt preſcribe ſpecially, viz. t1 
have common in the whole till ſuch a day, and then ſhew the purchaſe 
of part, and that from that time he has put his beaſts into the reſidue, 
pro rata portiane; per cur. 4 Rep. 37. b. 38. a. Mich. 26 and 27 
Eliz. B. R. in Tirringham's caſe. | 

Goliib.iz3 7. In caſe, the plaintiff declar'd, that »/itatum fuit within the ma- 
2 e, nor, that every copybolder within the manor ſhould bave n pn 

| u 


BE; 


3 
8 


1 Common. 29 
fuch a waſte of the lord's for two ſheep for every acre of arable land, Rares. 
and that the defendant (the lord had digged holes and burrows therein S. C. Fen- 
Vir conies, and ſo had diſturbed him of his common; it was objected ner ſaid, 
that apreſcription by the copyholder againſt the lord is not allow- arts 2 
able; but the court held the preſcription was good, for where the not preſeribe 
"WW preſcription is againſt the lord himſelf, there it is te be laid by way of but in right 
X /age; otherwiſe where he preſcribes againſt a ſtranger, there the 2 
preſcription ought to be alledged in the lord. Cro. E. 399. pl. 12. cafe che lord 
Paſch. 37 Eliz. B. R. Pearce v. Bacon. | | pro tempore 


ind . 

I - : . i being party 

fob to the action, he doubted whether this will alter the action; but per Glanvile, thy the c p holder 
of cannot pretcribe but in right oi his lord, yet by way ot uſage as this calc is, it has been adjudged that 

oc © he may make his title. 

479 — 11 1 3 

57 8. One preſcribed for common; 'twas found that he had common There is 2 
$9 2 


- by preſcription paying a penny; adjudged that this was an entire Plain der- 


preſcription, whereof the payment of the penny is parcel, and ought 4, n der 
os BL have been entirely alledged. Cro. E. 546. pl. 49. Hill. 29 a cafe ad- 
= Eliz. C. B. 563. pl. 22. Paſch. 24 Eliz. C. B. Lovelace v. Judged in 
5 [ ; I * » No ners 
4 Reignolds. the was» 


_ 2 8 
25 path 5 


i1 holder preſcribed to have common in the Iord's land, and it was traverſed and found that he had com- 

mon according to his preſcript.on, and "twas further found that the copyholders in the ſame manor 
ha! uſed fs pay to the lord ro cadem comminia uram ga/linam S gruingue ova per avnum, and 24- 
3 judged that the preſcription was well picades : tor there were 7 preherip 11s, one for the commonery 
Jr, 7 'S the other for the lord, and = Twas tilleteng for the coming 418482 dre pres: 11881 on fOr 15 
+Y common, and nerd not mad dle WIN ne other, and the tnding Tre proweriplion on the lora's part #8 
$ not material. Cro. E. 563. in tlie cafe of Lovelace ve Reignolds. 


7 


9. A preſcription for the inhabitants of the vll. of Dale to have 


ut | common, is a void preſcription. Arg. 2 Bulit, 87. cites it is ad- 
of | judged, Trin. 2 Jac, C. B. Tinnery v. Fither. 
rd | 19. In treſpaſs, the defendant ju/t:f2s for common for all his beaj?s 


levant and couchant in the place Sc. by preſcripticng and put in his 
rattle ntendo communia. Exception was taken that he did net aver 
that his cattle wire levart and conchant ; ted non allocatur; for the 
want of averment is help'd by the ſtatute of Jeofails; and judgment 
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c, for the defendant, Cro. J. 44. pl. 12. Mich. 2 Jac. B. R. France 

c. v. 1 ringer. 


11. Replication in avowry preſcrived to have commen appurtenants 


„but doth nt fhew and aver, that the cattie were levant aud couchart 
„ upon the land &c. and for that it was held to be naught by tne court; 


and cites 15 E. 4. 32. Noy. 145. Jeffry v. Boys. 


al 12. The cuſtom of a manor was, that every tezant for year's of an 2 Brown, 

2 ancient tenement and cloſe within the ſaid manor, ould have com- "—= whey 
4 . 1 * ® ; ö r 

* mon of turbary &c. An ancient tenement and cloſe were ſevered © 8 


from the manor, and the inheritance of the ſaid tenement &c. and 
alſo of the manor coming to A. He granted the meſſuage &c. to 
the defendant, with all commons appurtenant to the ſaid meſſuage 
&c. In treſpaſs for taking turf the defendant pleaded, and juſtiſied 
by an v/itatum fuit, that it had been there uſed fiene out of rind, 
that every tenart for years of &c. uſed to have common of turbary 30 
&c. and that the meſſuage Ac. was an ancient meſſuage, and the 
ſame granted unto him with al! commons appurtenant to the lame &c, 
It was clearly agreed by all the court, that this preſcription {6 laid 
Vol. V. | D with 


| damages and doth net ſhew in which year the field was ſown, and the corn car- 


was alled,'d B. R. Carvil v. Holt. 


30 Common. 


with an »/;ta!um was not good, and judgment was given for the 
plaintiff, Bulſt. 17. Hill. 7 Jac. B. R. Grymes v. Peacock. 

13. If a copybolder preſcribes to have common in the ſoil of J. S. 
he ought in this caſe to preſcribe in the name of the lord. But if he 
preſcribes to have common in the lord's waſte, then his preſcription ai 
is to be with a »/tatum fuit. Per Fleming Ch. J. Bulſt. 19. Hill. 
7 Jac. in caſe of Grymes v. Peacock, BY 

14. Preſcription for every houſhoider to have common in alieno 
ſolo is not good. Bulſt. 183. Paſch. 10 Jac. Ordway v. Orme. 9 

Rrowul. 15. It was inſiſted, that in pleading common it muft appear, that 
172. Rich- he place in quo, &c. eſt infra manerium, becauſe the cuſtom of the 
e IS. c. Manor can't extend out of the manor, but he ouzht to preſcribe in 
but nd reſo- the lord of the manor curia adviſare vult. Hob. 286. pl. 371. 
lution, Trin. 16 Jac. Roberts v. Young. = 

2Roll. Rep. 16. In treſpaſs &c. for chaſing his gelding, the defendant juſti- A 
173. Anon. fied for damage-feaſant as in his frechold ; the plaintiff replied, that 
— 0 . he was ſeiſed of a meſſuage and ſuch lands in M. in fee, and ſo pre- 
S. C. and ſcribed to have common ia the place where &c. pro 25 magnus 
Bridgman averiis, every year after May day, and therefore put in his gelding 
_— to uſe his common. It was moved in arreſt of judgment, that his 
beaſts, de- plea was not good, becauſe uncertain what were magna averia; but © 
ſides ſheep adjudged, that it may well be intended horſes, oxen, kine, and other F 
. ſuch commonable beaſts, which are known among the people there Y 
be ales by ſuch common phraſe, and iſſue be join'd and found, it is gocd 
magna a- enough. Cro. J. 580. pl. 10. Trin. 18 Jac. B. R. Standred v. 
veria Shoreditch. | 

S. c. cited 17. In replevin, the plaintiff preſcribed to have common for a 
by the re- meſſuage and 2 acres of land in a field called W. ubicunque & p2/t- 
3 2guam blada & herba ibidem creſentia, be cut and carried away, until 

470. In the ſaid field, or any part thereof, be reſown, and that ante tempus 
treſpaſs, the quo & poſtquam the corn in the ſaid field was cut and carricd away, | 


2 he put in his cattle, &c. and becauſe he ſheweth, that ante tempus, | 
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feaſant; the ried away, nor ſhews, that the field was not reſown, nor any part 
Nie lea, thereof, for then it is not within his preſcription, it was adjudged W 
tion re. for the defendant, Cro. J. 637. pl. 8. Paſch. 20 Jac. B. R. 
ſerive: for Jackion v. Bell. * 
commiununtil | | 7 
tbe fie d was ſrur, and after it was ſen, & poſt blcda illa meſſa until it was ſown again ; and upon 
demurrer it was laid, that this preſcription was unreaſvnable (viz.) to have common in land ſown; 
but adjudged, that the common was not claimed by this preicription until after the corn reapeds 
Vent. 21. Paſch. 21 Car. B. R. Walter v. Channer. 


And there- 18. In cafe of common appendant there needs no preſcription at all; 
tore waee | 


appendancy but the declaration is good without it, Palm. 360. Paich. 21 Jace i 


in the de- 
claration to be to the ſcite of the manor and other lands, and the plaintiff did not preſcribe for the 
other lands, but only in the (cite, it was adjudg'd for the plaintiti, Palm. 360, S. C. 


„„ Wa „ r t Hein, 


2 Roll. Rep. 19. In caſe the plaintiff declared, that din ſuit & adhuc ſciſitm 
. exiſtit of an houſe &c. and ſo preſcribed, that he, and all thoſe whoſe 
Fila. 168. eſtate he Lad in the ſaid houſe &c. had uſed to have commen in the 


walls 


2 


"XZ waſte of L. and that the defendant &c. made coney-burroughs in Gnitell v. 
the waſte, quorum quidem premiſſorum (not ſaying pretextu) he loſt Lee, S. C. 

| "7 his common. * After judgment for the plaintiff error was alhgned, 3 

that 4: ſeiſitus was not good, for that may be as well one year as 49; daat.— 

and th? word (pretextu) being left out, the declaration is uncertain, Ibid. 319. 

both as to the time and damages; and therefore the judgment was OD > 

XZ reverſed, Godb. 347. pl. 442. Irin. 21 Jac. B. R. Lee v. Griſſel. does net a- 


84.— 


Win. 16. Grice v. Lee. 


1 


a Jo. 12, pl. 13. Mich. 18 Jac. . but S. P. does not appear. 
iich. 19 Jac. in C. B. 8. C. Judgment nit, 


| 20. Caſe &c. in which the plaintiff declared and preſcribed for 
8 copyholders of Zo acres to have common in 4 acres, far certain beaſts, 
= from the 1/1 of Auguſt to the feaſt of Al Saints, and that he was a 
copyholder of 3o acres; and that tae defendant on the 1it May had 
= incloſed the ſaid 4 acres &c. After verdict ; and it was moved in 
X arreſt of judgment, that the plaintiff ought to have preſcribed for 


"Ox 3 5 0 4 5 
i; cattle levant and couchant; ſed non allocatur, becauſe he had pre- 
{ f f | "aſe. FR 4 \ / . : ? 

11 ſeribed generally. 2 Roll. Rep. 379. Mich. 21 Jac. B. R. Colſon 
| 7 4 . . 
ut 21. In caſe for the making of a coney-burrow in damage of his 
or common, the plaintiff preſcribed to have common omni tempare anni, 
re 1 and ſays not quolibet anno; and after verdict adjudged good. Hutt. 
d 77. Mich. 21 Jac. Bickner v. Wright. | 


22. Adjudged, that a preſcription to have common for all his cattle 
= commonable is not good, becauſe he may in ſuch cafe put in as many 
a beaſts as he will; 5:7 a preſcription to have common br his cattle 
ax 'U | commonable, levant and couchant &c. is good. Mar. 03. pl. 137. 
+11 Paſch. 17 Car. B. R. Say's caſe. 
23. In pleading preſcription for common it muſt be alledged for The want 


us 2 de NEIL 

y = beaits levant and couchant, or otherwiſe the bar is ill. 2 Lutw. . 3 x 
)) : : e 2— 
„ 1359. Hill. 2 & 3 Jac. 2. Clerk v. Johnſton. murrer, but 
WO 2 ; cured by 

EM a Veriit. Lev. 1906. Mich. 18 Car. 2. B. R. Cheadle v. Miller, —S18. 313. pl. 29. Cheedley v. 
rt Mello, S. C. adjuiged ——And levancy and couchancy is nat fuikcient without property alſo. 
2d —_ 2 5:ow. 328. pl. 337. Nich. 35 Car. 2. B. R. Manneton v. 'Irevillian, But a jzec:al proper 
1 a i: [it i--ms] ſuiſicienc, See 2 Show. 329. 5. C. 

' 8 : 


24. In caſe the plaintiff declared upon a c/7;m of commoning in 


on ſuch a place, the defendant demurred, for that the cuſtom was not 
1; well laid; for the plaintiff declares of a cuſtom of commoning, pro 
% BY vers, viz. pro eguis, Lobus, equabus & pulits, and the word (pullis) 

is of an uncertain ſignification; for it mey /zgnify a calf, a lamb, or 
1 assy other young beaſt er fowl, and 23 Car. Segar and Dyer's caſe was 


cited. The court held the exception good, and ſaid, that is un- 


” certain what is meant by the word (pullis), and fd, that if the pre- 
ſcription had been pro omnibus aVer15, it had been good, and the 

ne WW Viz. ſhould have been void; but here 1t is only pro averius; there- 
fore nil capiat per billam. Sty. 289. Trin. 1631. B. R. Chapman 
v. Brook, 22 Es 

- 25. Plaintiff preſcril'd for all the copybolders of El. Acre in the 

e manor of D. to bade common in A, The defendant demurred, for 

8 that the plaintiff ſhov!d have preſcribed in che lord's name, A. be- 

v 9 A | ing 


9 
*. 
| 


31 Common. 


ing out of the manor; but the truth being that A. was ancient!y parc! 
and lately ſever'd by the lord, the court held, that this does not de- 
ſtroy the cuſtom, but that the copyholder ought to preſcribe ſpecta!- 
ly, that talis conſuetudo fuit till ſuch a day, and that after the lord 
granted A. over, &c. as in Lutterell's caſe on the charge of a cor- 
poration. Keb. 652. pl. 28. Hill. 15 & 16 Car. 2. B. R. Davy v. 
Watts. | 1 
26. In treſpaſs the defendant juſtified damage feaſant, the plaintif 
preſcribed for common quibuſlibet duobus annis, that the ground was 4 | 
ſown with corn, inſimul concurrentibus, when it was ſown, and after 
the mowing of the ſaid corn till it were reſnun, which per Bigland is 
[ 32 ] 2 void preſcription, being as well for the time that the ground i 
ſown as not, ſed non allocatur eſpecially the treſpaſs being laid in « 
fallow year; and judgment pro plaintiff. 2 Keb. 491. pl. 41. Paich. 
21 Car. 2. B. R. Chandler. v. Melland. = 
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which they may be levant and couchant, or to which the common # 
may be appurtenant ; per Saunders counſel, Arg. 1 Saund. 345. 

346. Mich. 21 Car. 2. in caſe of Mellor v. Spateman. | % 
. 28. The cuſtomary tenants of a manor may allege a cuſtom pro ſol1 
Mich. 20. O ſeparalt paſture in &c. quolibet anno per totum annum, &c. bt b 
SY C. B. if any tenants of the freehold at common law will claim any ſuch 
en Bay profit or benefit, they ought to ſhew their eſtates, and to preſcribe tit 
Coe, where name of the tenant in fee by a que eſtate. Arg. 2 Saund. 326. Paſch. W 
— a Þ was 23 Car. 2. in caſe of Hoſkins v. Robins. 0 
that the 8 3 
freehold and cuſtomary tenants have had and enjoy'd per conſuetudinem manerii ſolam & ſeparalen 
paſturam. Exception was taken that this plea did not ſet forth the cuſtom of the manor, but impl. 
eitly, and that it was a double plea both of the cuſtom of the manor, and of the claim, by reaſon © WM 
the cuſtom, which Yaght to be ſeveral, and the court thall judge, and not the jury, whether da 
elaim be according to the cuſtom alledged, { | 


«4 £5 w% amine 


ent Cs Si: at a— 


29. Treſpaſs for taking 2 mares in B. the defendant ſaid that ti: 
king was ſeiſed of B. and he took them damage feafant as bailiff to 
the king. I heplaintiff replies he was an inhabitant of C. and that 
the mayor and burgeſſes of C. had common of eſtovers of turfs far then 
and for every inhabitant ts burn in quibuſlibet meſſuagi:s fuis, Vaughan 
{aid tho! inhabitants cannot preſcribe for common in their own 
names, they may be capable of the benefit of ſuch a preſcription, 
and as this preſcription is laid for the mayor and burgeſtes, they ma) 
preſcribe for them and for the inhabitants, and that is the direction 
given in 15 E. 4. 29. by Littleton, judgment was given for the 
Plaintift. Freem, Rep. 135. Mich. 1673. White v. Coleman. 

39, Erro 


30. Error upon a judgment in C. B. where the plaintiff declared 2 Jo. 148. 
in an action upon the caſe, that he had common in the defendant's S. C.] Na- 
lands, & habere debuit, &c. The defendant demurred, becauſe not 2 
ſet out how the plaintiff was intitled to the common, whether by pre- : 
ſcription or otherwiſe ; notwithſtanding which judgment in C. B. was 
for the plaintiff, and now the ſame matter inſiſted on for error here, 
and the court doubted; adjornatur. Vent. 356. Mich. 33 Car. 2. 
B. R. Bound v. Brooking. 

31. Preſcription in avowry was pro communi paſtura inſtead of 
Pro communia paſture, and adjudg'd ill. 3 Lev. 104, 105. Mich. 35 
Car. 2. C. B. Woolton v. Salter. 

32. In treſpaſs &c. the defendant juſtified damage feaſant; the 1 
plaintiff preſcribed for common for ſheep ; the defendant traverſed the — mg 
=E 7re/cription, and the jury found that the plaintiff had common for Lear. S. C. 
ſheep, and alſo for cows ; it was objected that this verdict would not - ce 
maintain this preſcription, becauſe it was larger than the preſcrip- e 


and ; pe ae for ſheep 
ap- tion pleaded; *but the plaintiff had judgment. 4 Mod, 89. Paſch. 4 and the 5 
hi: W. & M. in B. R. Bridges v. Saer. common for 
: cows are 
ha- FX ſeveral, diſtin, and different. Show. 347. Bruges v. Steer, S, C. adjudged for the plaintiff. 
the 4 Mod. 89. S. C. adjudg'd for the plaintiftf.—Carth. 219. Bruges v. Searle. S. C. and the court 


held that it was a general verdict for the plaintiff, and the finding for the cows is ſurpluſage and void ; 

beides as the action was brought only for taking ſheep, the plaintiff might well abridge his preſcrip- 
2110 tion as to them only, fince nothing elſe was in diſpute, and finding as to the cows does not falſify, 
2 3 but ſtands well with the preſcription. | | 


ol e721 
wr 2 33. In caſe it was held that a preſcription for an inhabitant or oc- 
5 f cupier to have common was not good, whereupon the plaintiff 
_ brought a new action, and declared upon a cuſtom, The caſe was 


- & argued, and the court inclined againſt the cuſtom, ſed adjornatur, 
of Lord Raym. Rep. 405. Mich. 10 W. 3. C. B. Weekly v. Wild- 
man. 

34. A man cannot preſcribe for common appurtenant to à farm, 
becauſe it is uncertain what a farm conſiſts of, whether of 10 acres 
or of 100 acres, but the preſcription ought to be laid to a meſuage 
and ſo many acres of land; but if there is an ancient farm, and the 
ſame lands always occupied with it, a man may have common of 
paſture to depaſture his cattle tilling that farm; per Holt, Ch. J. at 
hrs aſſiſes, 10 W. 3. Lord Raym. Rep, 726. Hockley v. a 

amb. 

35. Cuſtomory freeholders may preſcribe for common by a que 
eſtate. 2 Lord Raym, Rep. 1188. Trin. 4 Annæ, in caſe of Follet 
v. I roake., | 


For more of common in general, ſee Actions (NM. b.) Aſſiſe (D) Co- 
pyhold, Inhabitants (B) Levand and Couchant, Nuſance, Profit 
Apprender, and other proper titles, 


D3 _ Commaner. 


ſeems to interd S. C. 


33 


Fol. 45. Commoner, 


(A) Commoner. [His Intereſt in the Common; 
b and] what Things he may do. 


Cro. J. 195. [I. F a lerd of a common mates concy-hurrætos in the common, 
= 21. and ſtores them with contes, though he hath no warren, yet the 
——— „ COmmoners cannot juſtiſy the killing the cones that they may not en- 
3 45% » * @.- 9 De - 22 ae \ 
S. C. The creaſe, to the prejudice of the common. Mich. 5 Jac. B. R. be- 
Court cn the tween Heodjon and G7rifjel adjudged.] | 
firſt motion 
were of opinion againſt the plaintiff, becauſe conics are fer nature, but afterwards all the juſtices 
adjudg d for tne plaintiff; for a commoner has nothing to co with the land bur to put in his cattle, 
und may not meddle with any thing of the lord's there, and as the lord may have great beaſts there, 
ſo he may have beaſts of warren, and the commoner cannot deſtroy thein.—Yely., 104, 105. Hod- 
deſden v. Grefi! S. C. adjudg'd; for tho' the owner of the joil has no property in the conies, yer 
ſo long as they are in the land he has poſſeſſion, which is gocd again the commoner, and conies are 
matter of profit to the owner of the foil for houſekeeping. Brownl. 208. Holdeſden v. Gieſil, 
S. C. but ſcems only a tranſlation of Yelv. Brie gm. 10. Cites 8. P. adjudg'd Mich. 5 Jac. and 
S. C. cited Lutw. 108. The commoner may have action on the caſe, or 
an aſſize for putting the conies upon the land, if the owner of the land leaves not ſuſticient common“ 
for the commoner's cattle ; but he cannot juſtify killing the conies. 2 Le. 201. 203. pl. 254. Mich. 
29 Eliz. B. R. Anon.— GoGb. 122. pl. 144. Hl. 29 Eliz. B. R. Conev's caſe ſeems to be 
S. C. and adjudg'd that the commoner cannot kill the conies. 4 Le. 7. pl. 32. Trin. 26 Eliz. 
Ould v. Conye. S. P. adjudg'd. 
- : x 
[34] | 
> Bulf.rn:, (2+ [Aud] if the lord of a common makes coney-burrows in the 
„* 9 * 9 
Carcill y, common, and ſtores them with contes, by which the commoners can- 
ER: * C. not have ſufficient common, yet the commoners cannot juſtify the kil- 
2 uc — 3 8 1 Bhs 2 = f "46+ Nr P 
Br wl. 22 ling the conies, but ought te bring their aff;ſe or action againſt the 
Carrill v. lord, for they cannot be their own judges, dubitatur. Trin. 11 
Baker. 8. C. Jac. B. R. between * Carrel plaintiff, and Park and Batter de- 
ays the pi - 17 ture | 37 28 
12 fendants. Mich. 5 Jac. B. R. between + Heodjon and Griſſel, per 


nion of the x 
court ſcem i CUTIANL. 
5 incl ine for 8 
the piiintiff, but that for a fault in the pleading diſcover'd by Haughton ]. all was diſcontinued. 
+ Cio. J. 195. pl. 21.5. C. atjudy'd, Yelv. 104, 105. S. C. the commoner in Caſe of ſur- 
charge may hate action on the calc. Brownl 208. S. C. & 8. P. 


Dulg. 115. [ 3. So although the ſheep of the commeners are killed by falling into 
. e the ſaid coney-vurrows fo made by the lord, yet they cannot juſtify the 
v. Pack, digging of the land, and flopping them, for the cauſe aforeſaid, Trin. 
ſeems to be 11 Jac. B. R. dubitatur. ] 

the cale In- 

rene d. P. there aqjudz'd for the plaintifi,——Prownl, 227. Carrill v. Baker, S. C. See the 


Abies 47 DiCEa 2 
4 1 | . 6 


* (4. If 
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ur 
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4. If J. S. hath land adjoining to the land of F. D. in which Ow. 114. 


NM. hath common »f paſture, and F. S. makes coney-burrows in his Pelling v. 
land, and ſtores them with canies, which come into the land of F. D. 33 
N. who hath the common of paſture, cannot there ill the canes ; jn he 5 
ccauſe he hath nothing to do there but take the graſs with the conits are 


8 mouth of his cattle. Mich. 43, 44 Eliz. B. R. between * Bellawe beats of 


and Loughilan, adjudged. Mich. 10 Car. B. R. between + Ever/l:y env ge 
and I/ikinſom adjudged. But] ſuch a commoner brought an ac- deer, and 
tion upon the caſe againf! J. S. who without any lawful grant or eee 5 
preſcription, had ſtored the land adjoining with conies, by which ,,, eee 
the conies came into the land where he had common, per quod he v-rmin 
IT loſt his common, and aujudred that the attiin daes not lte, and a I may 
judgment given in banco reverſed accordingly in this caſe in a writ 3 


of error, and the court gave the reaſon, becauſe the commoner may 376. pl. 1. 


Lill the conies. Intratur. Hill. 8 Car. B. R. Rot. 302. | Ss ad- 
-* 0 8 dc. 
a Bulk. 176. 3. © ld 


cordingly. Ss, C. cite] Cro. J. pl. 21.—8. C. cited Yelv. 105. 
Brownl. 2:8. cites S8. C. 

+ Jo. 356 pl. 5. Hindley v. Wilkinſon. 8. C. adjudg'd for the commoner in C. B. but that judg- 
= ment was reveried in B. K. Cro. C. 387. pl. 20. 5. C. ſays the cafe in C. B. paſſed ſub fitentio, 
= and the jnigment there was reverſed in C. B. See Tit. Actions. (N. b.) pl. 9. S. C. and the 
notes there. | | v 


. 5. A commoner may juſtify the taking of the cattle of a ſtranger Br. juſt. 
damage fraſaut upon the common, is his own name, for the intereſt _— 
= which he has in the common, * 15 H. 7. 2. b. 12, 13. b. per cu- S. Br. 

rian. 14 H. 7. 3. b. Co. 9. Mary's Caſe, 112. b. F. N. B. 128. common 
5 3 pl. 49. (39 
(C.) 10 E. 4. 4. 13 H. 7. 15. b. agreed. es 
7. 13. S. P. but he ſhall not have action of treſpaſs, nor ſhall any other have ſuch action but the poſe 
ſeilor of the ſoil.—9 Rep. 112. b. reſolved, and the court ſa d it is evident that he may take the beaſts 
of a ſtranger damag-- feaſant, and cites it as to held in 24 E. 3. 42. a. 46 E. 3. 23. b. 15 He 7. 2. as 
b. & 12. b. S. P. admitted by Coke Ch. J. 2 Brownl. 148, 149.——5>. P. per cur. Velv. 104. 
in cal? of Hoddeſden v. Greſil.— Velv. 130. 8. P. 2 Bulſt. 117. S. P. „P. agreed Arg. 
Bridgm. 10. Godb. 123. Arg. S. P. cites 15 Hf. 7. Adjudg'd that if the ca'tle of a ranger 
eſcapes into the common, the commoner may diftrain them damage featant as well as when they are 
put into the common. Godb. 135. pl. 205. Hill. 9 Jac, C. B. Moriis's Calc,—qg Rep. 112. a. in 
Mary's caſe, 8. C. refolv'd accordingly. | 


(6. If there be a cuſtom that a cloſe ought to lie freſh and hained In treſpaſs 
every ſecond year, till Lady- Ady, after the corn cut and carried away, for taking 
and J. S. hath vifcd time out of mind to have commen in the ſaid claſe 3 
after Lady-day, till it is ſcrved again with corn, for his cattie levant th: lord, the 


and conchant upon a certain tenement, as appurtenant thereto, in this 3 
Cale, if the lord of the foil of the ſuid clife puts in his cattle in the ſaid u wy 
cloſe, againſt the cuſtom, when it cught to lie freſh and hained by the we lord till 


= 


cuſtom, the ſaid J. S. though he but a commoner, yet may take SSA 
the cattle of the lord there damage feaſant, and (*) juttity it in an *Fel-qe6. 
action of treſpaſs brought againſt him by the lord of the cloſe where => 


: 2 immas- 
he took the cattle, for the common will be the worſe if the lord may Day had the 


eat the graſs before the common is to be taken by the cuſtom. place where 


Mich. 14 Car. between Trulxc# and I/hite, adjudged, this being _— — 
. z 5 


moved in arreſt of judgment. Intratur. Trin. 14 Car. Rot. 1212. e 


B. R. ] | | it is com- 


mon to the 


M 5 : p . * ; 
tenants, plaintiff then can put in 3 horſes only, and becauſe the plaint'fF put in more, the defendant 
to as the commoner took them damage tcalants Fenner, Williams, and C. 00.3 eld luch takin da- 


Commoner, 34 
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mage feaſant good; for by the cuſtem the lord is tied up to his ſtint, and the commoners have no othes 
remedy but by diftraining 3 and the cuſtom here has made the lord as mere a ſtranger as any other 
perſon ; but the Ch. J. and Yelverton doubted thereof, and thought the defendant ſhould likewiſe 
have alledged a cuſtom and uſage alſo to diftrain the brafts of the lord, and then it had been good, 
Yelv. 129. Trin. 6 Jac. B. R. Kenrick v. Pargiter. Cro. Ja. 208. pl. 1. Kenrick v. Pargiter. 


8. C. the court divided 2 and 2, and Crook does not mention himſelf. —B:ownl. 187. S. C. ſeems 
a tranſlation of Yelverton — — Noy 130. S. C. the cuſtom to ſtint the lord was adjudg'd good; 17 
but it ſeem'd that the cuſtom to diſtrain the cattle of the lord ſhould be alledged.——Cro. J. 257. 1 
ia pl. 15. 5, C. cited per cur. as reſulved that one man may preſcribe to have the ſole paſturage in ſuch F 
a place from ſuch a time to ſuch a time, exclufive of the owner ot the ſoil. | 
It was agreed that if the lord of the waſte does ſurcharge the common; the commoner cannot drive 
his cattle off the common, or diſtrain them damage-featiant, as he may the cattle of a ſtranger, but { 
the remedy againſt that lord is either an alliſe or an action on the caſe. Godb. 182. pl. 258. Mich, | 
9 Jac. C. B. Anon. a 
[7. A commoner in an action of treſpaſs cannot juſtify his coming 
there with an intent to put in his cattle there, if he does not put them F 
in. P. 17 Jac, B. between Sir Henry Spilman and Hermitage, ad- 


{8. But the commoner may juſtiſy his coming to ſee if the paſture 

in it ta be fit to receive his caitle. P. 17 Jac. B.] 1 

8. P. by [9. If 1 have common of eſtovers in the woods of F. S. and F. SL. 

Pepham, Cites part, or all of the wood, yet I cannot take any part of this 
and judg- ohich is cut, but ſhall be put to my aſſiſe or cafe, as my eſtate is, 
ment 2c- . ED Ys 1 * 1 
e., P. 17 Jac. B. between Sir Hleuiy Spiiman and Hermitage, per cu— 4 
Cro. E. Sz29. Tiam.] 1 
p 14. Taſch. : A 
43 Elz B. R. Baſſet v. Maynard.—8. P. refolved. 5 Rep. 25. a. Paſch. 43 Eliz. B. R. Sir Tho. 
Palmer's caſe. S. C. Mo. 691. pl. 955. S. C. adjudg'd in B. R. and aſnirmed in the Exchequer- 1 
Chamber. S. C. cited Yelv. 188. per cur ————->. C cited Brownl 220.: It a man has 
common of eftovers in the wood of another in fee, or for lite, and the owner of the wood or any other 1 
cuts down ali the wied, he who ought to hive the eſtovers ſhall have aſſiſe, for it is a diſſeiſin of his 
common, cites F. N. B. 58. 159 and if he has only a term in the eftove:s, he ſhall have action upon 
his caſe; per cur. 9 Rep. 112 b. Trin 10 Ja. in Mary's caſe. ——An action will lie againit the 

lord for cutting down the body of a tree when the tenant thould have the loppings. Brownl. 197. 


* Br. com- Io. If a common every year in a flood is ſurrounded with wa- 


ey ster, yet the commoner cat make a trench in the ſoil to avoid the 


8. C. that Water, becauſe he has nothing to do with the ſoil, but only to take 
this point the graſs with the mouth of his cattle, * 12 Hf. 8. 2. 13 H. 8. 15. 
H.. 36. b. 39.] | 


red and 

not a6 ud; d. 2 Bulſt. 116. Arg. cites 13 H. 8. S. P. that the court was divided 2 againſt 2, fo 
that a commoner may retorm what is amtſs, and to the prejqudice of the common, but not to meddle 
with the ſi] de novo. —Gofdb. 52. pl. 65, cites 12 & 13 H. 8. that a commoner cannot meddle 
with the 1011. But the? he cannot medale with the ſoil, a3 digging a trench, vet if he-amends and 
repairs a thing «buſed it is 115 treſpaſs, and therefore if tlie land te full of mole hills, he may dig 
them down 3 Arg. Brownl. 228. cites 13 H. 8. and 42 All, if the lord makes a hedge the commoney 
may pull it dun; fo it the lord makes a pond in the land, the commoner may dig and let the wa- 
ter out. And 1o if hues were dug in the common long ago in damage and hurt of the land, the 
commoner may put the earth, ſo dug out, into the holes again, He cannot make a fence or ditch 
ts let out the water, which ſpoils the common, Arg. Bridgm. 10. Trin. 19 ſac. Hut in ſuch caſe 
he ray. by jaying that the communers, time cut of mind, have uſed te dig the lard to /-t cut the 


P 


water, that te may the better take his common with his cattle. Godb. 182. pl. 258. Mich. 9. Jac. 
C. B. held per tot. Cut. Anon Sid. 251. pl. 20. Paſch. 17 Car. 2. is added a quære to this pur- 
11 poſe, and ſays, it is ſo uſed in the moors in Somertetſhire. The cafe was, th lord brought treſpaſs 
it; a gainſt a cchmoner for filling up a trench in the common dug by the lord, and the court held, that the 
101 Action lies; for a commoner Cannot cu! mole-bills nor buſhes in the common, nor make hith-ponds, 
N as has been 2djudg'd, though they are acts of improvement. Howard v. Spencer. 
44 


11 : 
| 11. He who is diſſeiſed of the land to which common is appendant, 
"1 | cannot uſe the common before that be has recovered the land to which 


Commoner. 36 


Nc. fol the common ſhall not be doubly peſter d. Br. Common, 


pl. 34. cites 19 H. 6. 33. 


od, 12. In treſpaſs, by three juſtices where a man has 20 loads of 
— RT 22d yearly to be cut in N. 10 to burn, and IO to repair pales, and to 
do nabe ncw pales, he may take for reparation or to make pales, though 
57. BE bis pales need no reparation ; becauſe he may reſerve them to ſeaſon 
uch them, and then make pales thereof; and e contra of Houſeboot and 
ie layboot; for this ſhall be intended where it wants reparation. Br. 
bur Common, pl. 32. cites 10 E. 4. 3. | 
ch. 12. But if he pits any of them to another uſe, treſpaſs lies, Br. 
Common, pl. 32. cites 10 E. 4. 3. 
12 14. Where I have common in another's land, and the owner makes So of com- 
„ = - hedge in the land where the common is, I may break all the hedge. 2 —_ 
ra Br. Common, pl. 9. cites 15 H. 7. 10. and cho ae. 
IM rant of the 
8 | /o;/ where the common Is, mates a hedge in the land where the common is, I may break all the hedge, 
re "_ and yet he may approve or incloſe a certain parcel well enough, Br. common, pl. 15. cites 21 H. 7. 
3 be | 15. But if he inclifes all the land in which the common is, by Br. com- 
„ mating of the hedge in other land which invirons the land in which OS 
s, be common is, I cannot break all the hedge, but only parcel, to have 
a way to the land where the common is; and this is the diverſity ; 
per cur. Br. Common, pl. 9. cites 15 H. 7. 10, 
2 16, If all the inhabitants of a town preſcribe to have common in 
. fuch a field after harveſt, and one particular man, who has freehold 
Ma nd within the ſaid field ſawed, will not within convenient time ga- 
er ber in bis corn, but ſuffer the ſame to continue there on purpoſe 


— @ Q © 
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to bar the inhabitants of their common, the inhabitants may put in 
their cattle, and if they eat his corn, he has no remedy. Arg. 2 Le. 
202, 203. pl. 254. Mich. 29 Eliz. B. R. cites 21 H. 6. 

17. In treſpaſs quare clauſum fregit, & ſolum fod:t ; the defendant 


juſtifies, that he and his anceſtors, and all whoſe eſtate he had in a 


cottage, have uſed to have common of turbary, ta dig and ſell ad 
lilitum, as belonging to the houſe, &c. and adjudged that tis an 
ill plea; for ſuch a common as aboveſaid is an intereſt and a Frank- 
tenement. See 7 Aſſiſe 4. and is repugnant in itſelf; for a com- 
mon appertaining to a houſe, ought to be ſpent in the houſe, and 
not fold abroad; and judgment accordingly, Noy 145. Valentine 
v. Penny. | | | 

18. In treſpaſs by the lord, the defendant juſtified the taking the Ney 130. 
cattle damage feaſant, ſetting forth a cu/fom, that the plaintiff, who 8. _ m—_ 
was lord of the manor, had the ſole right to the place where &c. entirely 3 
70 Hhimſelt, until Lammas-day, but that afterwards it was common ts is good ; but 
the tenants, ſo as the plaintiſf could put in three horſes, and no more; it ſeem d 
and becauſe after Lammas-day, c. he put in more, the defendant — * 
took them damage feaſant. This cuſtom was found for the defen- [ ] 
dant. It was mov'd, that detendant being only a commoner, could lege the cuf- 
not take the cattle, and the place where, &c. is the ſoil of the plain- tom alſo to 
tiff, ſo as his cattle cannot be damage feaſant on his own ſoil. "I'wo war" x pr 
Juſtices held the taking good, becauſe the lord is to be excluded by owners of 


cuſtom for all but his tut, and the commoners have no other remedy the fame 


land- 


to preierve their right; but two other judges doubted, becauſe the yy. 
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Kinrick v. commoners ought not only to /hew the cuſtom, but alſa the uſage, 13 
Pargiter, diſtrain the lord's cattle damage feaſant when he exceeded his ſtint, 
5. C. Cro. J. 201. pl. 1. Trin. 6 Jac. B. R. Kenrick v. Pargiter. 


for the reaſons given in Cro. J. and that the cuſtom here has made the lord as mere a ſt anger as any 
ether perſon, and no doubt but the commoner may take a ſtrang er's beaſts damage feaſant; but the 
Chief Juſtice and Yelverton doubted, and that they ought to have alledged a cuſtom to diſtrain the 
Jord's beaſts, and then it had been good; Quod Nota Brownl. 187. 5. C. in totidem verbis. 2 
Brownl. 60. S. C. ſays, that judgment was given for the plaintiff by all the juſtices upon the plead- 
ings, and they moved the parties to replead. | 


Brownl.220 19. If a grant be made to J. S. of common, and after the ſaid 
gn — grant the grantor erects a ſlack of corn Here, the grantee ma, put in 
2 tranſia. Vis cattle, to uſe his common, and may ule the whole place for his 
don of Tele. common, and eat the hay. Reſolv'd. But for want of ſhewing 
11 J- the indenture of grant, which is the ground of his title, judgment 
SC. kecud- was given againſt him. Yelv, 201. Hill. 8 Jac. B. R. Farmer v. 
ingly. Hunt. 

. Treſpaſs for carrying away 30 load of thorns in a place 
Dewclas v. called the common wraſte, the defendant juſtifies for that he was ſciſed 
kee of a meſſuage and 3 acres of land, and enat he and all thoſe, &c. have 
| ra e- uſed to cut down omnes ſpinas creſcentes upon the ſaid place, to ſpend 
coraingly,— in their houſes, or about the ſaid lands, as pertaining to the ſaid houſe 
Brownl-219. and lands; the plaintift replied that R. S. was ſeiſed in fee of the ma- 
s . nor of C. whereof, &c. and granted licence to him to take the 
tranſlation thorns, whereupon he cut them down, and the defendant afterwards 
of Yelv.— took them. It was held that the lord may not cut down any thorns, 
* nor licence any other to cut them, for that his preſcription excludes 
judg'd 2c- the lord; but if the defendant had claimed common of eſtovers only, 


cordingly. then if the lord had firſt cut down the thorns, the commoner might 


ſeems to 
ly a tranſ- 
thion. mon in the reſidue, becauſe part of the field might be ſowed by 


J 38) 24. Commoner may abate hedges made on his common, for that 
is not a meddling with the ſoil, but only a pulling down the erec- 
tion. 2 Mod, 65. IIIIl. 27 & 28. Car. 2. C. B. Maſon v. Cæſar. 

| 25, lhe 


Commoner, 38 


25. The lord or commoner may drive the beaſts of a commoner But com- 
mix'd with the beaſts of a ftranger to a convenient place to ſever — Cane 
them, and may drive the beaſts of the W out of the common „ 


without any cuſtom. 3 Lev. 40. Hill. 33 Car. 2. C. B. Thomas lord off the 


a ichols. common, or 
N diſtrein them 


damage feaſant, as he may the cattle of a ſtranger. But the remedy agairſt the lord is either ag afe 
ſize or an action upon the caſe, Godb. 182. pl. 258. Mich. 9 Jac. E. B. Anon. 


26. Treſpaſs for burning turfs defendant juſtifies that the turfs 
were on the land where he has common (and ſhews title to it) and 
for damage feaſant he burnt the turfs. Adjudg'd on demurrer that 
defendant can't burn the turfs for this cauſe. 2 Jo. 193. Paſch. 34 
Car. 2. B. R. Bromhall v. Norton. | 

27. A. has right of common in ſuch a cliſe, which belongs to B. 
who after the corn taken away ſotus peaſe in it; he cannot by ſuch a 
trick deprive A. of the benefit of his common. Per cur. 12 Mod. 
648. Trin. 6 W. and M. Anon. 

28, It a ſtranger who had no right of common put in cattle, any 
commoner might diſtrain. Freem. Rep. 273. pl. 390. Paſch. 1698. 


Dixon v. James. 


(B) Actions. By and. againſt Commoners. 


1. T Hel. Dig. 67. Lib. 8. cap. 5. S. 14 ſays, that in Bracton, 235. 
there is a writ of entry of ſur diſſci/in of common of paſture, 

and of other things. | | 
2. The clear opinion of the court was, that a man ſhall not have 
writ of entry in nature of aſſsſ- of common of paſture. Thel. Dig. 
67. Lib. 8. cap. 5. S. 15. citcs 12 E. 2. Dower 161. and that ſo was 
the opinie Fitzh. Paſch. 27 H. 8. 12. that no præcipe quod red- 
Cat lics of common of paſture ; but Shelley held that it lies againſt a 
pernor &c. As to plaint of common in aſſiſe, ſee in aſſiſe, plaint, & 


quod permittat in Mitzh. 5 
3. Note that a commoner ſhall not have an action of treſpaſs for — 
| pl. 24 cites 


treſpaſs which a ſtranger does in the joil, for he is not ſeiſed of the foil, 3 © mad 
Br. treſpaſs, pl. 233. cites 22 All. 48. | Bridgm. 10. 


cites S. C. 
& 12 Hf. 8. 2.— Br. c:mmon, bb. 40. [39.] S. P. cites 15 H. 7. 13.—Ibid. pl. 36, [35-] cites S. C. 
& 5 H. 7. 2. & 44 E. 3. 42.——lIbid. pl. 40. [ 39. ] S. P. cites 15 H. 7. 13. | 
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4. He may avow for damage feaſant. Ibid. cites 24 E. 3. 42. | 
5. If I have a common upon another man's land, and the tertenant ir the te- 
ploughs the land, | ſhall have aſſiſe of common, Per Markham. Br, nant p/cughe [4 


' the lands in 

aſſiſe, pl. 42. cites 2 H. 4. II. 1 
have common of paſture, I may have a&ion en the caſe in nature of a qued permittat. Arg. Godb. 
124. ciies 2 H. 7.and 4 E. 4. — 


6. Note, by the ſtate W. a. cap. 25. Aiſe lies of common and 1f 4d ape 
other profits apprendre, but not of a way; and per Scot, for 4% prove A il 


g 8 : waſte wliere 18 
turbing of a way to my common, aſſiſe lies of the common. Br. com- 12 mae in 
: mon, and - FR. 


mon, pl. 33. Cites 11 H. 4. 25. 20. , 4 


4 * 
* — 


—— 


33+ Commoner. 


dees get leave me my way, by which T am compell'd to go all round about, I ſhall have e of the 
ecmmon. Br. Nuſance, pl. 9. cites 11 Hf. 4. 25. | 


[29], 7. Note, per tot. Cur. except Aſhton, that præcipe quad reddat 
does not lie of common, but quod permittat, Br. common, pl. 45, 
. . , 2. h 

8. Præcipe quod reddat of commer: for 2 cows does not lie; but 

præcipe quod reddat of paſtzre for 2 cows lies well by him; but the 
__ "Ay held it all one, and that præcipe quod reddat does not 

he, Ibid. . | 

9. If a man be 3 of the common ap pendant ar appurtenant to 

his land, and afterwards makes a feoffiment of the land to which the 

common is appendant or appurtenant, he ſhall not have aſſiſe of that 
common, nor other remedy, F. N. B. 180. (F). | | 

The tenant IO. If the /ord ſurcharges the common, the tenant ſhall have an 
may either aſſiſe of common againſt him, F. N. B. 125. (D). 


have afſſiſe, 


et an action upon the caſe, Godb. 192. pl. 182. pl. 158. Mich. S Jac. C. B. Anon. 


11. If the lord mates approvement, and leaves not ſufficient common 
to the tenant, the tenant ſhall have aſſiſe, and not a writ of admea- 
ſurement. F. N. B. 125. (E). | 

12. If the tenant of the freehold plough and ſow the lan d, the com- 
moner may put in his cattle and eat the corn, becauſe the wrong 
firſt began by the tenant. Arg. Godb. 124. pl. 144. Hill. 29 Eliz. 

Mn £3 If clay be dug by a ſtranger, and if graſs cut, the commoner 
pl. 61. Can't carry it away nor have treſpaſs, Cro. E. 434. pl. 46. Mich. 


zf the ſtran- | | | 

ger digs and carries it away, acrion on the caſe lies for the commoner, as well for the digging and 
Lying it on the common and ſo ſpoiling the graſs, as for the carrying it away, and every one of theſe 
injuries increaſes the damage. Godb. 343. Trin. 21 Jac. B. R. Bullen v. Sheene.—2 Roll Rep. 
608. S. C. — Palm. 366. Sheene v. Bullen, S. C. | 


Cro. E. 845. 14. He may have action of the caſe for fgiopping his way to the com- 
ee mon, tho' he might have had an aſſiſe; affirmed in error. Noy 37. 


S.C. 43 Hill. 42 Eliz. B. R. Cautwell v. Church, 


Eliz. in Cam. | 
SCACC,mm—yee Tit. Nuſance (H) pl. 30. S. . in the notes there. 


15. Comey-burroughs erected in time of the father, and continued, 
is a wrong to the heir. Yelv. 143. Mich. 6 ſac. B. R. Greſil v. 
Hoddeſon. 

16. A commoner cannot generally juſtify the cutting and taking 
buſhes off from the common; but by a ſpecial preſcription he may 
juſtify the fame. Per tot. cur. Godb. 182. pl. 258. Mich. g Jac. 

+ Rep.113. 17. An action does not lie for a commoner, unleſs it be for a 

Fa 3 damage, whereby he leſes his common. Brownl. 197. in the caſe of 

Mary's caſe, Crogate v. Morris, | | 

* | 

Hob. 43. 18. If a ſtranger comes and eats the common, a freeholder may 

Hobart Ch. bring an afſiſe of common, becauſe it is a diſſeiſin; for a diſſeiſin of 

2. common is the taking away the profits of the common. Brownl. 

Mn « caſe, 197. in Caſe of Crogate v. Morris. 8 
| 8. C. 


Commoner. 5 309 


v. C. that if any man feed in a common wrongfully, every commoner may hare an action of the 
caſe againſt him; and by the ſame reaſon, if the lord of the foil plough it up, or make a water of it, 
every freeholder may have an affiſe, and every copvholder an action of the caſe, and yet at this time 
there was no profit of common at all, and the poſſibility of reſtoring of it leſs than in this caſe ; and 
therefore there can be no reviving the very title which muſt be for the inheritance, or not at all. 


19. Commoner ſhan't have afjiſe or action ſur case for every — 
'rOgate v. 


petit feeding thercon by the beaſts of a ſtranger; but the depaſtur- 5 8.0 
ing ought to be ſuch, per quod communiam for his beaſts habere non 2 Brownt. 


potuit, ſed proficuum ſuum inde per totum idem tempus amiſit; ſo that 196. $.Co 
e ancient 


if the treſpaſs be ſo ſmall that he has no loſs, but ſufficient in ample A, 
2 . , opinion was 
manner remains for him, the commoner ſhan't take them damage that a com- | 


feaſant, nor have any action for it, but the tenant of the ſoil, or the monermighe 
lord, may in ſuch caſe have action. 9 Rep. 113. Trin. 10 Jac. Ro- pms a 

bert Mary's Caſe, ſant, dot 16H 

| | maintain 

treſpaſi, for two reaſons, 1ſt, Becauſe of the multiplicity of actions, if every commoner might bling 
action. 2dlv, That the commoner had nothing to do with the common, but to take the herbage of it 
by the mouths of his cattle, and has no other intereſt in the treehold, and can't enter into the com- 
mon but for this end, and only the lord of the common ſhall have an action, quare clauſum fregit, 
againſt any one who commits a treſpaſs there and his not common. This ancient opinion has alter'd 
of late times; the reaſon is, the commoner is deprived f his intereſt and profit by another's wrong do- 
ing; the cattle which depaſture the common may be removed before a diſtreſs can be taken; PCr.:aps 
all the profits of the common may be deſtroy'd and not a diſtreſs to be found; a very powerful man 
may deprive a commoner of all tus common, it he be not allowed to bri g an action for it. J:ak. 


144+ Pl. 99. 
20. If he be utterably diſturbed of his eommon, he may have an Where a 


man hae 


tat. Bridgm. 10. Trin. a 

afſiſe, or a quod permitt B gm. 10. Arg. Trin. 1g Jac pas. 
paſture for his cattle, and is diſturbed: by a ſtranger that he cannot uſe his common, he may have 
quid fermittut, and it may be tued by juftices in the couaty or in the Common pleas. F. N. B. 123. (F). 


21. any damage or annoyance de made upen the land, co erely Br. * 
| : - / i 5 als, pl. 27 
be laſes his common, he may have an «/fiſe, Arg. Bridm. 10 Trin. 8 33 


19 Jac. AS. 48. 

22. Per Doderidge, if warren be ſurcharged commoner ſhall have 
action, and if common be ſurcharged the lord of the warren ſhall have 
ation. Palm. 319. Mich. 20 Jac. B. R. incaſe of Grielly v. Lee 

and Taylor. | 

23. In caſe for ſurcharging the common and treading the graſs, after 
verdict exception was taken, that caſe lay not. but %%; but Roll 
Ch. J. held, that he might have the one or the other at His election, 
tho here be a diſturbauce 0 the plainuit's freehold, notwithitanding 
the old books ſay the contrary z judgment tor the plaintit niſi. Sty. 

164. Mich. 1649. Ayre v. Pyncomd. 

24. In coſe by a COnmoner for digging pits and foreading gravel, Kaos 
whereby he loſt his common, the detendant pleaded, that he is lord 454. pl. 47. 
of the ſoil, and that he dg for coals, doing as little damm ge to the paſiyre Evo v. Care 
as poſſible, and averr'd that he left ſufficient common. Plaintiff de- _ — 
murr'd, for that the plea amounted to the general itjue, and of that vatby ac.ces 
opinion was the court. Sid. 106. pl. 17. Hill. 14 and 15 Car, 2, ment a 
B. R. Geo v. Cother. | WIG 
the right Windh im J. fail, that the or ſ cannot dig pits in the common, into which ne 2 
dommoner's be is ma, fail ; for the Batt intends other manner of impteneαπνε,EeGç z. by incloluie. 
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25. Ejeftment was brought of 10 acres of land, and common of paſa 
ture, after verdict and judgment, it was mov'd in error brought, that 
ejectment does not lie of common of paſture, tho? an aſſiſe does; 
but it was anſwer'd, that tho* an ejectment will not lie for common 
by itſelf, yet when it is j9:ned with land in ejeciment it ſhail be intended 
3 to the land; to which the court inclin'd. Adjornatur, 

reem. Rep. 447. pl. 608. Hill. 1676. Anon. 

26. In an action ſur caſe by commoner for eating his graſs with 
ſheep, cots were allowed. 2 Mod. 141. Mich. 28 Car. 2. C. B. 
Stileman v. Patrick. 

. 27. One commoner may have an action of the caſe agatn/? another 
12 38. 1240. that puts in more beaſts than were levant and couchant, and the lord 


S. C. it was may in ſuch caſe diſtrain alſo; and where a commoner is entitled to 


moved in ar- 3 
eb of judg. a common for a certain number of cattle, as for 10 or any other cer- 


ment, that tain number, there if he ſurcharges, another commoner may di/train; 
t d] 8885 » 


the iſſue was agreed. But this was ſaid to be a caſe not yet reſolv'd, whether one 


immaterial, . . | | ; 
ber auſe one EMMmmoner could diſtrain another for a ſurcharge, in the caſe of le- 


commoner Vancy and couchancy ; * and fo the court took time to conſider fully 
— diſ· the next term. Freem. Rep. 273. pl. 300. Paſch. 1698. Dixon v. 
train the 
beaſts of any J — | 
other commoner, tho' he may thoſe of a mere ſtranger that has no pretence of right, and cited ſeveral 
books, and thereupon rule was made to arreſt judgment, niſi &, And the matt r was afterwards 
debated by counſel of both ſides, and the rule was not then diſcharg'd, nec adhuc eſt, as the reporter 
fays he believes. But the reporter ſays it ſeems to him, admitting that a diſtreſs may be taken for a 
{ſurcharge by a commoner, where the common is for a certain number, that it is reaſonable that it 
might be done in this caſe ; for altho' it is now uncertain as to the number, viz. how many ſhal! be 
levant and couchant upon an eftate, that muſt be aſcertained by the jury upon a trial; & id certum eit 
quod certum reddi poteſt. Freem. Rep. 273. 274. pl. 300. Paſch. 1698. in caſe of Dixon v. 


*( 41 ] 7 
For more of commoner in general, ſee common, copyhold, and 
other proper titles. 
_—————_— 1 hs 
Fol. 407. Conditions, 
— | 


(A) To what Perſons it may be reſerved. 
Hil.2& 3 [I. 1 F tenant for life, and the reverſioner join in a feoſfinent, the 


P. &. M. in 


33 condition may be reſerved to the leſſee only, and by his re-entry 
ren v. Lee, he ſhall deveſt but his eſtate, D. 3 MI. 127. 2 5. 
If er t 


make a leaſe or gift upon condition, that if the leſſee er donee does not do ſuch an af, that then the one ef 
she donors or leflors hal enter; if the condition be broken, one of them ſhall only enter into one 
moiety, becauſe he did not depart from more than a moiety, and the words cannot make a condition, 
but only to him that ſpoke them, and he ſpoke the words for the moiety only as the law ſays, and the 
Shelf r the other moiety, and his ſpeaking them cannot Make his companion to enter or to avoid 
Eat eſtate. Pl. C. 133. a. Arg. f 
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this caſe, 1ſt. the entry for breaci is given to A. and not to C. 
2dly, by the death of A. the condition deſcends to B. and is only ſuſ- entry by 


Conditions. 3 41 


2. No entry or re-entry (which is all one) can be given or re- 
ſerved to any perſon, but 9z!y to the fesffor, donor, or leſſor, or their 
heirs. Litt. S. 347. | 
. If I enfeoft another of an acre of land on condition that if my 8. P. ana the 
6 ; . . ; heir was diſ- 
heir pay to the feaffee &. 205. that he and his heir ſhall re-enter, this i, her te, by 
is a good condition; andit aſter my death my heir pays the 20 5. he the feoff- 


ſhall re-enter; for he is privy in blood, and enjoys the land as heir —_— and 
418 13 4 pats 


to me. Co. Litt. 214. b. nde 
a ; lar ex- 
ception in favour of the heir out of the general rule. Hawk. Co. Litt. 298. a note of the ferjcant's, 


| 4 0 . . 

4. A. had had iſſue two ſons, B. and C. and made a gift in tail to Hank. Co. 
B. the remainder in fee to C. on condition, that B. «hall not make any OY 
diſcontinuance with warranty to bar the remainder, and if he dres that that B's 
C. and his heirs ſhall re-enter, B. made a feoffment in fee with war. feoffment 

: 2 , X „ __ 3 7 Wt: war- 
ranty; A. dies; B. dies without iſſue; C. may enter; but had the rats WAA 


diſcontinuance been after A.'s death, C. could not have entered. In lite-time 
cannot bar 
C. of his 


pended, and is revived by the death of B. without iſſue, and deſcends force of the 
condition, 


to C. 3dly, the feoffment made in A.'s life cannot give away a con 
condition that is collateral, as it may do a right. 4thly, a waranty ng de 
cannot bind a title of entry for a condition broken; but had the dif- the of 


continuance been made after A. 's death, it had extinguiſhed the con- dee, bias 
the ſtate of 


it10N, itt. „ | 
dition, Co, Litt. 379 : dies e 
whoſe hands ſoever it comes, and can't be deveſted or barr'd by a warranty; yet FB. diffe ſes A. and 
makes a fe:ffment <with warranty and dies, he bars C. becauſe A.'s eſtate in the land being d*1eft2d and 
turn'd to a right, was conſequently capable of being barr'd by a warranty, And by a diſcontinuance 
by B. after A.'s death, the condition is extinguiſhed bec: ule it was in him as heir to his father at 
the time of the feoffment, and was as much releaſed by it as if he had expreſly releaſcd it by deed, 
* 
3 ; [ 42 } 
5. A condition is only ſuch as may be performed by the party him- 
{1}, from whom it moves or his heirs, and not where a thing is to 
be performed by a 3d perſon; per maſter of the rolls. Ch. Prec. 


488. Paſch. 1718. In caſe of Marks v. Marks, 


(A. 2) Notes as to Conditions. 


I, Condition annexed to the realty in the legal underſtanding 7s 

a quality annexcd by him, that has eſtate, intereſt, or right 

to the ſame, whereby an eſtate &c. may either be defeated, or en- 
larged, or created upon an uncertain event. Co. Litt. 201. a. 

2. Of conditions in deed ſome are affirmative, ſome are negattoe, 


and ſome in the aſirmative which imply a negative; ſome making 


the eſtate whereunto they are antexed, voidabie by entry or claim, or 
doid ipſo facto without entry or claim; ſome are annexed te the rent 
relerved out of the land, and ſome t collateral af7s &c. ſome are 
ingle, ſome in the conjunctide, and ſome in the drygundiive, Co. 

Litt. 201. a. 201. b. | 
3. There are 6 ſeveral kinds ef conditions; Iſt, a ſimple condition in 
died. 2dly, of a concition vl is ie Hate. Jud, A eee 
gun. 
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42 Conditions, 


annexed to the rent, &c. 4thly, a condition that defeats the efats, 


Sthly, a condition that defeats not the eſtate before an entry, And 
laſtly, a condition in the affirmative which implies a negative, (as be- 
hind or unpaid implies a negative) viz. not paid. Co. Litt. 201. b. 

4. Conditions are divided into conditions in deed and conditions 
in law; condition in deed is as if a man infeoffs another in fee by 
deed indented, reſerving to him and his heirs yearly a certain rent 
payable at certain days, upon condition that it the rent be behind, 
&c. the feoffor and his heirs may re-enter. Litt. S. 325. 

5. A condition in /aw is that which the law implics without ex- 
preſs words in the deed; as if one grants the parkerihip of his park 
for life, a condition is implied, that if he does not what belongs to 
his office to do, the grantor and his heirs may ouſt him; and ſuch 
condition is as ſtrong as if it was put in writing. Litt. S. 371. & Co. 
Litt. 232. b. 333. a. | | 5 

6. Formally condition ought to be the werds of the /efſor, but when 
they are indefinite and apt to defeat the eſtate, they ſhall be taken as 
condition; per Doderidge, and cites Browning v. Beſton, which 
he ſays is received for law at this day. Palm. 503. Hill. 3 Car. 

7. There are 3 things which concern the nature of a condition, 
1ſt, apt words; 2dly, the nature of them to reſtrain the eſtate ; 3dly, 
that they give title of re-entry, but the place where they are inſerted 

[ 43 ] is not material; reſolved. Palm. 503. Hill. 3 Car. B. R. in caſe 
of Hayward v. Fulcher. 

8. Where the condition is larger than the recital, the recital ſhall 
reſtrain it. Per Hale Ch. J. 2 Saund. 414. Paſch. 24 Car. 2. in 
caſe of Arlington v, Merrick, 


(S) When a perſon is not certainly diſened, to whom 
the law ſhall ſay that it ſhall be. 


* In caſe ef CI. A Man deviſes to A. upon Condition, the remainder to B. in tall, 
Warren v. aving the fee, and dies; the condition here is, by implica- 
Lee, cites tion of law, reſerved to the heir; for by intendment he ſhall have 
F.N.B. in ay : 5 l 

ex gravi the condition who is prejudiced by the deviſe, who is the heir. (R. 
querela. (It it is to be admitted, that the condition is not deſtroyed by the re- 
3 © mainder.) * D. 3M. 127. 53. | | 

that he in remainder ſhall have advantage of the ecndition if it be broken; but the ſame ſhall bo by 
way of action, and not by entry tor the condition not performed. 


(C) Condition 27 Deed. What Nerd make 2 Con- 
dition. What not. | 


* Grantof [I. A D effectum in grants of the king makes a condition, * 38 H. 


the king ad 6. 35. + Co. 10. Portington 42. 
ett: ctum, : 3 
L the gra tee ſhall give it to A. B. is a conditional grant. B. Patents, pl. 29. cites 38 H. 6. 


34, 35.— r. conficmation, pl. 13. S. P. per omnes juſticiatios, Cites S. C. — ue impe zit, 


King 


is 


Conditions. 43 


king H. 6. granted an advowſon to W. N. and two others, ad eſſechim, that they give it to the nuns | 


of Sion, of the foundation of the king; and the defendant pleaded, that the grantces granted it to the 
abbeſs of Sion, and did not ſay that ſpe was of the foundation of the ting; and therefore ill, by all the 
juſtices ; for by them, this word (effectum) is a condition; but it is not declared, Wither it be a 
condition in the caſe of the king only, or in the cate of a4 common perſon allo, Br, Conditions, pl. 
96. cites 38 H. 6. 34. . * 
H. 6. 34: in caſe of the king. Such words in „ grant of the king make a condition in futuro, 

and that ſtands with the grant, and allows it perfect and good at the firit, 
+ D. 318. b. Marg. pl. 12. Cites S. C. Co. Litt. 204. a. S. P. — See pl. 5. in the notes. 


[2. If the king grants an advowſon in fee, and further conceſſit, Fitz. Con- 


that the grantee may amortize tis for the ſoul of the progenitors of — - 7. 
6 . , . o 2 * + cite 1 * 
the king; this is but a licence, and net a condition. 43 E. 3. 3. 


ad) udg'd. ] | PER is not bound 
to amortize but at his will, 


3. The words Ea intentione in the grant of the king make a Co. Li w_ 
» © © 224. a. 8. . 
condition. Co. 10. Portington 42.] 8 
8 : g b. pl. 12. 
Marg. cites S. C. But in the caſe of a common perſon's grant of feoffment, the words Ea In- 
tentione, or Ad Eff:Qtum, do not make a condition, though in a laſt will they do. 10 Rep. 42. as 
cite it as reſolved Paſch. i Eliz. by all the juſtices of C. B. 


[4. The words Ad ſolvendum in the grant of the king, make a . 318. b. 
97 8 : pl. 12. Mang. 
condition. Co. 10 Portington 42. ] | 1 i 
N Co. 
Litt. 204. 2. S. P.— but cor tra in the caſe of a common perſon, unleſs it be in a laſt will. x. Rep. 


42. a. cites it as reſolved Paica, 18 Eliz. by all the juſtices. 
44 ] 


5. Ea intentiane does not make a condition, but a confidence and Vhevouus 
truſt, unleſs an expreſs re-entry be limited. * D. 3, 4. Ma. 138. 30. „Su- 


ry's eaſe. 


adjudged. Doctor and Student, 122. + 31 H. 8. S. 152. Contra * Br. Condi 
27 H. 8. 15. b.] 5. | | tions,pl.197, 


Cites S, C. & 
S. P. held by ſeveral. Br. N. C. pl. 152. cites S. C. Br. Conditions, pl. 7. cites 27 H. 
8. 14, 15. that Knightley held the words Ea intentione to make a condition as well as the words ſub 
Conditione, &c. I: a man makes « teofiment Ea intentione, that the feoffee ſhall not do ſuch 
a a, theſe are no Wor!s of condition in the caſe of a common perſon. Co. Litt. 204. a ſays it was 
{7 adjudged 18 Eliz. in C. B. 10 Rep. 42. in Mary Portington's caſe, cites S. P. fo teiolve] by 
all the juſtices, 18 Eliz. C. B. So a feoffment in fee ad intentionem to perform bis auill, this is no 
condition, but à declaration of the purpoſe and will of the feoftor, by ſeveral; and the heir cannot en- 
ter for non- performance. Br. Conditions, pl. 191. cites-31 Hf. 8. Quzre of theſe words, Ad In- 
 renticnem, or Propeſitum, if theſe make a condition? Brook fays it ſeems that they do not. Br. Con- 
ditions, pl. 96. cites 38 H. 6. 34. | 

A man made a feoffment in tee ſub conditione, Ea intentione, that his wife ſhould have the land 
for her life, the remainder to his younger jon in fee. The feottee died without making ſuch an cates, 
The heir of the teoftee entered. It was relolved, that it was not a condition, but an ettate, which 
Was executed prefently according to the intent. 4 Le. 2. pl. 3. Mich. 23 Eliz, Anon, 

42 Br. Conditions. pl. 7. Cites S. C. —8. C. cited Palm. 438. 


6. Ut adveniat, ad inueniendunt, or perimplendum, &c, make not 
a condition. D. 3, 4. Ma. 138. 3. And this is alſo proved by the 
writ of ceſſavit de Cantaria.] | 
[7. Bracton capite de donationibus upon conditfon hath this 
yeric.} ; 
8. Scito quod (ut) modus eſt (/;) conditio (quia) cauſa, This 9 C. cited 


is cited, D. 3, 4+ Ma. 138. 31-] — 


Vol. V. E 9. If 


Ad. effectum is conditional of itſelf. 4 Le. 70. in pl. 161. Arg. cites 38 


ö 
4 
[; 
2 
24 
i 
- n 
4 
| 
4 


1 
2 


r 


1 
2 —3——— —ͤ—ͤ—v — 
— ds 0 8 


—— 


8 


Se 
rr 


nnn 


—— mo 1 


8 1 
— 4 


PO er WEL. 


” p = 
"I "I 


A” 2 WEASEL Sur 


as 


. 


= 3 | 


e 


8 


—— 5400 
GE, PAR 


"Ie" 
© at 


> 00 
— 1 


2 


MLS 


: 
1 
j 


44 Coynditions. 


If the gran- ©. If an annuity be granted to a phyſician pro con/ilio impendends, 
tee relules this is a condition. 2 Le. 126. Arg. cites 41 E. 3. 6. for the grantor 


1 has no means to compel the grantee to give his advice. 


annuity is f : 
extinct. Br. Extinguiſhment, pl. 36. cites S. C. 


Rut Brooke 10, If J. N. has the ward of land and body, and grants it to W. P. 


13 his ſervant, pro bono jerv:ti2, &c. this was admitted a good condi- 
pear there tion; and if he departs out of his fervice the other may enter into the 


er ie ward, Br. Conditions, pl. 29. cites 45 E. 3. 8. 

was pro ſet- | : ; | 

vitio impenſo, or impendendo. Ibid.— 8. C. cited. Arg. 2 Le. 128.8. C. cites Arg. 4. Le. 
70. that he may enter into the wardihip and land. 


D. 329. a 11. A. and B. were bound to ſtand to the award of certain per- 
Pl g N ſons, who awarded that A. fhould pay unto B. 205. per ann. during 
EZ Anon, © years, towards the education and bringing up of juch a one an in- 
$. C. fant, and within the 2 fir/? years of the ſaid term the infant died, ſo 
ou 2 85 as now there needed not any ſupply towards his education; yet it 
Sed by vas adjudged that the yearly ſum ought to be paid for the whole 
Py*r.— term after; for the words (towards his education) are but to ſhew 


Dal- 116. the intent and conſideration of the payment of that ſum, and no 
pl. 7. 16. 


Elis. S. P. words of condition, &c. 2 Le. 154. in pl. 186. 19 Eliz. C. B. 


and ſeems Anon. 
to de S. C. 12. In ſome caſes this word pro does not make a condition; As 
4 Le.70,71. if before the Stat. of W. 3. land was given pro Homagis ſuo, there, 
A8. S. J. if the homage be not done, the feoffor could not re-enter, but he 
ought to diſtrain. Arg. 2 Le. 128. Mich. 29 Eliz. 
Co. Lit, 13. Diverſe words of themſelves make eſtates upon condition, 
203. a» ſays, among Which is ſub conditione; as if A, enfeoffs B. to have to B. 
at er and his heirs, upon condition that B. and his heirs pay, &c. to the 
i. the mot ſaid A. annually ſuch a rent, &c. the feoftee has eſtate upon con- 
proper an! dition. Litt. o 328. | 5 | 
. Regularly the word (pro) does not import a condition, tho 
Seed, tit has the force of a condition when the thing granted is executory, 
*[ 45 ] rd the conſideration of the grant is a ſervice, or ſeme ſuch thing, for 
which there is na remedy; but the ſtapping the thing granted, as in 
the caſe of an annuity granted pro conſilio, or for executing the of- 
fice of a ſteward of a court, or the ſervice of a captain or keeper ct 
a fort, here the failure of giving counſel, or performing the ſervice, 
is a kind of eviction of that which is to be done for the annuity, the 
grantor having no means either to exact the counſel, or recompence 
for it, but by {topping the annuity ; and in theſe caſes the condi- 
tion is not precedent, and therefore the performance thereof need 
not be averr'd when the annuity is demanded. Per Hobart, Ch. J. 
Hob. 41. Mich. 10 Jac. in the caſe of Cowper v. Andrews. 
Cro-C.475- 15. Lhe clauſe is a diſpenſation to hold 2 benefices, Dummcds 
e EIA g they be not above 12 miles from one another, does not make 2 
5. C and be condition to make the firſt void; Agreed among the juſtices with- 


cut. r out argument. Jo. 394. pl. 5. Trin. 13. Car, Dodion v. Glyn. 

Concrne | 

Fcileſioftiva! Furiſdiftion, the court heard Civiiians, and diverſe texts in the civil law being ſhew!, 

that r:5d9 a: d dummoJs are expreſs proviſors in ſuc licences, and make no condition, unlefe added, 

7 bat if be dees alwerwiſe ren it ſhall bs void; but is only an admynition or caution, that ſhall be 
puniſhes 


SG 


NS FER 
Conditions, <8 
pvriſned by ecclefiatical cenſures if he does otherwiſe ; and this being always the expoſition on grant- 
ing ſuch licences, the court refoly'd, that tho" it be generally a condition in the expoſition of the law, 
yet to avoid the great inconveniences that would intue, as to avoidancies of inultitules of benefices, 
&c. it ſnould not be taken here as a condition. 


16. Leaſe of land paying rent is no condition; fo a power to dis 
up trees making up the hedge again is not a condition, but covenant 
lies for not repairing the hedge. 2 Show. 202. pl. 209. Paſch. 34 
Car. 2 B. K. Anon. | 


(D) By what Word it may be created. By Co- 


Venant. 


(1.FE a man leaſes Jand by indenture, and in this there is ſuch 
a clauſe, Aud it is covenanted between the parties, or It is 
agreed between the parties, That the leſſæe {hall not do ſuch a thing 
upon pain of forfeiture of the eſtate, * this is a good condition; for * Fol. 408. 
here the words itand indifferently to be the words of the leff-2 o 
leffor, and fo ſhall be taken to be the words of the leſſor. IH. 32 
Eliz. B. R. agreed. } | 
2. If a man by indenture leaſes for years, and therein the leſſee oo, J. 308. 
covenants and grants with the letflor, that he nor his aſſigns will not ol. 4. S. C. 
g 4 1 OR „ „ retob 
grant, aflign, or ſel] the land to any prater, &. #32 pain of for- ps 
ſeiture of the term, this is a condition. Mich. 12 Jac. B. R. and hearing ar 
rev * y # * 5 4 - 
Trin. 14 Jac. B. R. between /Yvitchock aid Fox, adjudged. }] guments; 
| or being by 
8 indenture, they are the words of both parties, and ſaflicient to determine the leaſe.—2 Bulſt. 290. 
= Fox v. Whichcocke, S. C. Coke Ch. J. held it clearly a condition. Roll Rep. 68. pl. 12. S. C. 
2 & ibid. 69. agreed on the other {ile to ve a condition. S. P'. by Mountazue, and the leffor has elec- 
tion either to enter or to bring action of co,enant. Dal. S. pl. 7. Mich. 7 E. 6. Anon © 
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3 2. A leſſee for years covenants, that F he, his executors or alfigns, 
= ſell the term, that then the leſſor may re-enter; This is no condition; 
n for all conditions ought to be reſerved and made on the part of the 

leſſor, donor, &c. Dy. 6. a. b. pl. 1. 2. Paſch. 28 H. 8. 
4. A. made a leaſe to B. whercin it was covenanted between the C46 

E ſ:id parties, that rf it happen the ſaid rent to be behind in part or in | 
_ =, by the. ſpace of 6 weeks, that then it s bo /awfiul for A. to re- 
5 enter. Dyer held, that theſe words made condition, becauſe they 
'= arc the words of the leſſor, as well as of the leſlee. Weſton was 


* 


n, 


22 


* 


18 


| of the ſame opinion, viz. that it is a perfect covenant. Dal. 86. pl. 4 

| 46. Anno 14 Eliz, Molington v. Filpot. i 4 

| 5. A leaſe is made of a farm, except the 7097 „and the ler co- 4 

venants, that the leſſce ſball take ail manier of underwands, provided 4 

; always, and the leſſee covenants, that he wis net cut any mann of 3 

] timber-trees ; this is no condition, being but a declaration of what [ 

wood he was to meddle Wit. Poph. 117, 119. Cites 17 Eliz. Ha- 9 

mington v. Pepul. 4 

6. Proviſo added in the end of a covenant extends only to defeat gat proviſo . 

. the ſame covenant, unleſs there are the wor.'s Dr « tunic the graut annexed r. 4 

- ſhall be void. But provito put alj9ute in a de without depend- 2 of 

meer upon any particular covenant Or G :Cepliuny is to be conſtrued expluuatica. Y 
1 | E * for 


45 „ Conditions. 


Mo. 1:6. for condition to all the eftate. Agreed by all the juffices. Mo. 106. 


Andress s pl. 249. Mich. 17 and 18 Eliz. in Andrews's caſe. 


28 2-2. 7. In an indenture of leaſe, the leſſee covenanted to perf5rm all the 


pl 23. Arg. covernts ſub pœnd fortsfacturg, and by the opinion of the whole 
cites Hill v. court the ſame was a condition. Arg. Le. 246. pl. 331. cites 24 
— = Eliz. Hill v. Lockham. 


feems to de ; : . a 
S. C. that tlie leſſor enter'd, and it was 24judg'd fer him. 


4 Le. 147. 8. The lord M. bargained and ſold lands by deed fnrolled, pro- 


__ v'/2, and is codenanted, granted and agreed, that it ſhall be lawful! 
I. C. DU : ; ; . 
.S. who was ſtranger) to dig in the lands for mines; it was 


grant to dig adjudged in this caſe, that, altho' the word proviſo, abſolute dicto 


. ee vel poſito, makes a condition, yet when 1t is coupled with other 
n words ſubſequent, it ſhall be conſtrued in the ſenſe of the ſaid words 


heirs and 3 ; ; 
aſſigus, and to which it is coupled. Mo. 174. pl. 308. Mich. 26 & 27 Eliz. 
that he at- 8 - Mountioy., | 

Into v. VLOUM]OY, 
n ned it Huntit 15 JO) 


over. But it Was held accordingly, that the word (proviſo) being coupled with other words of covenant 


and grant, did not create a condition, but thould be of the ſame aature as other words of grant. comms 


Godb. 17. pl. 24+ S. C. in totidem verbis. 


1e. 225. fl. 9. The biſhop of R. made a leaſe for years, Ice covenanted, that 
331. 8. C. e ci not put out or difturb any of the tenants, inhabiting in the 
held accord- þ - . "5 : . , , 

* be faid manor cut of their tenancies, doing their duties according ts the 
May and C::/7:72 of the manor ;z and plaintiff ſhewed, that the defendant had 
3 435 put out one A. G. a tenant dwelling there upon a tenement parcel of 
b nn the laid manor, and that the biſhop enter'd for the condition broken, 
dict it. and made a leate to the plaintiff. It was argued, that altho' the 
words found in covenants, and are the words of the lefice, yet the 

leaſe being by indenture, they are the words of both, and the intent 

of them is to defeat the eſtate, which cannot be by covenant but by 
condition; and Wray and Gawdy were of that opinion clearly. 

Cro. E. 202. pl. 33. Mich. 32 & 33 Eliz. B. R. Thomas v. Ward, 

Go!4b. 74. 10. A, leaſes to B. for years, with clauſe of re-entry for non-pay- 
- _ ment of rent, and in the leaſe were diverſe covenants on the part of 
del, tha: the leſſee. Afterwards leffor deviſes, that leſſee ſhould hol the land 
the wo:ds demiſed for 31 years, reckoning the years of the firſt term not ex- 
1 pir'd as parcel of the ſaid term of 31 years, yielding [ike rent and un- 
ec non der ſuch eoverants as in the former leaſe. Per tot. Cur. the words 
cn Can't make a condition; for a condition is a thing odious in law, 
138 which ſhan't be created wichout ſuthcient words. 2 Le. 33. pl. 40. 

„ „e Hill. 39 Eliz. C. B. Machell als. Michell v. Dunton. 
Petiam id, 

what Urry 116 void words. 8b. gg. pl. 114. Mich. 28 and 29 Eliz. S. C. not reſolr d. And 


107. Ft. 232. Mauncheil v. Dodington, S. C. 22; uggey. 


r. . S. made a leaſe for years; the leffor covenanted that the 
leſſee ſhould have houſebote, &. without committing waſte, upon pain 
ef jurfeiture or the leaſe; if it de a covenant or a condition was not 
reſolyved; but Walmſley held it a covenant on the leflor's part, and 
conſequently it cannot be a condition. Cro. E. 604. pl. 18. Hill, 


. 


42 Eliz. E. R. arch-deacon v. Jennor. 
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12. If A. infeoffs B. viz. previſo ſemper guod prediffus B. ſelvat 
ſeu ſolvi faciat præfato A. talem redditum; or ita grued proediftus B. 


 fſoluat Sc. In thoſe caſes, without ſaying more, B. has only eſtate 


on condition; ſo that if he does not perform the condition, the 
ſeoffor and his heirs may enter. Litt. S. 329. 

13. If a man by indenture lets lands for years, provided always, and H 
tis covenanted and agreed between the ſaid parties, that the leſiec 1 = 
ſhould not alien, and *twas adjudg'd that this was a condition by cerenant 
force of the proviſo, and acovenuit by force of the other words. poopie rod 


Co. Latt. 203. b. | : covenant 
| alſo, per Popham. Cto. E. 486. cites Sir Henry Barkele,', caſe, 


14. Leaſe for 80 years of the manor of T. &c. excepting all wazds Jo. 166. fl. 


and underweods growing or to grow in the word called T. word, and - 8 
oived, tha 


excepting all timber trees of oak, aſb, and eim, growing en any part of it was a con- 
the premiſes, with free ingreſs and regreſs ; the leſſor covenanted that dition; tax 
the premiſſes were free from incumbrances, and the /effee coveranted tho" it was 
pair the fences, and allo if he diſturbed the leſſir, or his affeens, den. 
to repair the fences, if he di/ Hr, or his afſigs, mong cove- 
to ſell, cut or carry any of the word or underwood excepted, that then it nants, as 
ſhould be lawful for the leſſor to re-enter &c. One queſtion was, whe- 3 — 
0 « . ww 8 . 4 in ne 
ther this was a covenant or a condition, for which upon a diſturbance v 
the leſſor might enter and defeat the eſtate? It was inſiſted, that it drews's caſe, 


was not a condition, becauſe they were the 2vords only of the e., 71. 
«| and tho* 


4 


and every condition is created by the words of the leflor; *tis true, te, are the 
if the words had been, if the leflee diſturb &c. then the leaſe ſhall words of the 


be void, this had been a condition, becauſe the plaintiff could have _ by way 
of covenants 


no remedy by action upon a void leaſe ; but *tis otherwiſe where the tete 


leſſec covenants it ſhall be lawful for the leſſor to re-enter, becauſe being by the 
in ſuck caſe he may have a remedy by way of action upon the deed ; indenture, 
and Doderidge taid that formally a condition ought te be by the words of 0 =— 
the leffor, but when they are indefinite, and preper ta defeat the eftate, thus the 


they ſhall Le tuken as a condition, according to Browning and Beſton's leaſe thall 
de void, 12 


Caſe, which is received for law at this day. Palm. 491. 496. 503. „% ng 


Hill. 3 Car. B. R. Hayward v. Fulcher. xs 1 


had been 


the words of the leſſee himſelf, and tho' this point was not refolved in the caſe of the Queen v. Lyfe 
ter, yet the detter opinion 1s o, and the law has been taken ever ince that it ſhall be @ cond;uvn; 


Ib:d. 169. S. C. adjudged. | 


15. Leſſee for years brought t-ſpaſs for breaking his cloſe, and 
beating down his hedges &c. The defendants ju/tify for that one AM. 
feiſed in fee, leaſed to the plaintiff, excepting ths trees, with liberty to 
grub up, cut diwn, and carry them atvay, repairing the hedges and 
filling up the Holes; and that M. granted the trees, and the liberty to 
the defendants &c. Upon demurrer exception was taken, becaute 
the defendant had not ſhewn that he filled up the holes and repaired the 
hedges, and that thoſe words (filling up the holes and repairing the 
hedges) make a condition, which not being done deſtroys the agree- 
ment, and avoids the liberty; fed non allocatur; for it is not a eon- 


dition but a covenant, for breach whercof the delice has remedy by 


action. Adjudged quod querens nil capiat, per Billam, 2 Jo. 205, 
200. Paſch, 34 Car, 2. B. R. Warren v. Arthur. 
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(E) Improper Words. 


r. N. o. Ci. I F a man leaſes for life, or makes a feoffment upon condition 
8 eg that if the Je does ſuch an act, the ęſtate ſhall be void; tho 
i: ro: 12d the eſtate cannot be void before entry, yet this is a good condition, 
till on entry; and ſhall give an entry to the leſſor by implication. * 2 Marl. Br. S. 
—— 455. Co. 3. Peunant 65. admitted. Litt. S. 723. V. 37, 38 Eliz. 
Br. Condi- B. R. in + Go:dale and I iat's caſe, Agreed by all præter Fenner, 
tion, pl. Who doubted cliereof. | 


248: at the 
end of the plea Cites F +5 Rep. 9g. b. S. C. admitted to be a condition 
Cru. E. 382, 334. pl. 4. S. C. affirmed in error, that they were good words of condition. Pe ph. 
99 100. 5. C. & S. P. aumitted dy two J. Gouldſb. 176. pl. 111. S. C. but the juitices dittered 
as 80 its being a goed condition. Mo. 708. pl. 989. S. C. agreed, that the eſtate could not be 
void before eniuy, cut whether the words (jhall be void) are ſufficient warrant jor entry they varied in 
opliulon. 8 


2. So it is if the condition be that the gate ſhall ceaſe, Litt. S. 

723. M. 37, 38 Eliz. B. R. per Coke.) | 
D. 19 ;. fl. 3. If a man maxes a feoffinent by deed, upon condition that if 
4 h feoſtce docs not ſuch an act, then the feoftnici:t, charter, and 
6 3 Flies . 7 4 0 8 48 33 
5. C. & S. p. livery aui be void; this is a good condition, , ue ricutry be re- 
admitted. ſerved. D. 9. 10 Eliz. 208. 15. admitted. ] 

[4. Se i the condition be that the feoffment ſhall be vid, this is a 
good condition, and ſpall g:ve a re-entry without an expreſs reſer- 
vation. 11 H. 7. 22. Eriche's cafe, agreed.) 

C4 / * » 7 EO " - 5 4 1 

Nep. 95 [5. So if the condition be that the deed of feoffment © ſeiſina inde 
d. Goodal's habita erit vacua & nullius vigoris; this is a good condition; for this 
N C. js all one as if he had ſaid that the feoftment thall be void; for the 
n livery takes effect by the deed. Dubitatur, M. 37, 38 Eliz. B. R. 
—C:.E between Geadale and Il iat, two againit two juſtices. 
383. pl. 4. ; ; 85 = 2 8 
S. C. achrmed in error, that they were good words of condition. Poph. 99, 8. C. but S. P. 

gubted by Popham and Fenner. No. 708. pl. 989. S. C. agreed, that the eftate could not be 
void before entty; but whether the words (ſhall be void) are ſufficient warrant for entry, they differed 
in opinion. Gouldib. 176. pl. 111. 5. C. but tuc juitices wlitered as to its being a good condi- 


| Oo 
t un. 
* (6. If a man leaſes for life, or makes a feoſtment in fee, upon 


condition that if the feoffee or leſſee dres ſuch an act, that then his 
eſtate ſha!l be void and ceaſe, and the land ball remain ever to a 
ftranger; tho” it was intended that the ſtranger thould take advan- 
tage of the condition, and he cannot by law, yet the leſſor or 
feoffor may enter by force of this condition. Lit. S. 723. ] 
1 [7, If a man makes a feoffment by deed, and the Feolſee grants 
tende ef by another deed made upon condition, that if the fessor dies ſuch 
another (od an act, the ft deed ſhall be of no force; this is a good condition, 
e 3 and ſhall give a re-entry, tho” none be reſerved, ® 30 Afll 11 ad- 
ce (s) mitted, 45 All. 10. admitted. 

pl . Thecaſe was, a man made a fim?/e fe: fmert, and after, by deed rehearfirg it, the ferfſre grarted 


to the ferffor, that if the je 74 r faid 10 {. by fjuch a coy, thi e deed and ferffrient ſhiuld be v1, 
Tanks ſaid, that deſeaſancc canret be cf effect of lands which pais by livery, if the livery be not made? 
a Weil! upon the defea arc? aufen the cherier of teoſtment; and the opinion of the court was with 
ban. Br. Conditions, pi. 113. cites 30 A 11.— Br. Dejelaice, pl. 38, cites S. C. and Brooke ſays, 

a Tt:at 


This ſeems 


N 
j * 
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Conditions. 


that therefore at this day it is uſual to covenant, that the aſſurance, after the condition performed, 
ſhall be to the uſe of the vendor, and that the vendce and 
the vendor and his heirs, 


his heirs, and all others, ſhall be ſciſed] to 


| : 4 
8. If a man leaſes for years, and in the indenture there is ſuch S. C. & S. P. 


clauſe, et non licebit to the leſſec dare, vendere, vel concedere /?a- : 

tum & terminum ſuum alicui perſona fine licentia of the leflor 1 

ris-fatture termini præd' this is a good condition, D. Litt. 204 2. 
8 


Mich. 3 E. 6. per cur. ] | 
Arg. Le. 246.—8. P. by Gawdy, Godb. 131.— Provided always, and it is co 
agreed, and the leflee covenants not to alien or grant over without licence of the leſſor. The reporter 
adds a quære, if this be a condition or a covenant only, becauſe it was not agreed among the jultices. 

5 This amounts to a leaſe for years defeaſible, and 
fo it was adjudg'd in C. B. in Q. Elizabeth's time; and the reaſon of the court was, that a leaſe for 


years was but a contract which might begin by word, and by word may be didolv'd. 
Proviſo quod non licebit to the leſſee to alien his term without aſſent of 


Cro. E. 60. pl. 2. Mich. 29 & 30 Elia. B. R. 


ub peng fo 
66. a. pl. 8. 


7. pl. 7. Mich. 4 & 5 P. & M. Anon. 


204 2. at the bottom. 
the leſſor, was reſolved to be a condition. 


[9. So if there be ſuch a clauſe in the indenture, and the leſſee Co. Lit. 
ſhall continually dwell upon the houſe upon pain of forfeiture of the 
{aid term and intereſt. D. 6. [and] 7 E. 6. 79. pl. 46. per cur.] 

10. If a man makes a feoffment rendering rent, and if the rent Ron Rep. 
be behind, that it ſhall be lawful for him and His heirs to retake the 330. vl. 37. 
land, and to make his profit thereot; 
ſhall give a re-entry, tho” it be not expreſly limited, 6. E. 2. Eutry di 
congeable 55. Adqjudged. ] | 

| that terra redibit; and Coke Ch. I. ſaid, that there ought to be a reaſonable intendment in that caſe; 
that the word (return) is not a proper word, yet it is a good condition, and it was to defeat the 
eſtate, It the words had been (to retake) only, without ſaving (to retake the land) it had been good; 
3 Bult. 155. Mich. 13 Jac.— Co. Litt. 204. a. ad finem S. P. and cites S. C. 
and ſays, that for the avoiding a leaſe for years, ſuch precile words of condition are not fo ſtr. cy re- 


this is a good condition, and A cites 


per Coke Ch. ]. 


Quired as in a caſe of frechold and inheritances 


11. A, was bound in an obligation to B. and upon oyer of the Br. Faits, pl. 
obligation the endorſement was, that the faid B. vt & cencedit, 3 . 


that if the ſaid A. ſhould land to the arbitrement of J. 8. then the pix} 
It was moved that the condition is void, pl. 157. cites 


decauſe it is, that B. vult & concedit, that if A. ſtands to the arbi- 0 ang 
trement of J. S. and all this is the deed of A. and not of B. neither 1 
is it by words conditional; and per Newton and Paſton, the words Padon.— 
vult & concedit are void, but the condition commences here, viz, 
if the ſaid A. ſhould ſtand to the arbitrement of J. S. And therefore 
it is ſufficient to make a condition; whereupon the defendant's 
Br. conditions, pl. 58. cites 21 H. 6. 51. 

12. Provided it fhall net be lawful to the leſſee to lap the trees; per 
Dyer, 'tis a condition; per Brown *tis not, 
Mich. 5 Eliz. 


(E.2) By Words of Leſſor only. 


Leaſes to B. for years, with clauſe of re=entry for non-pay- Golaſb. 74. 
re diverſe covenants on the Pl. x S. ©. 


obligation ſhould be void. 


counſel paſted over. 
Mo. 45. pl. 136. 


ment of rent, and in the leaſe w. | 
part of the leſflce; atterwards ar deviſes that leſſee ſteuld 1 
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49 1 Counditions. 


_ ene vVords 


dition; for land demiſed for 31 years, reckoning the years of the firſt term not 

(under like expired as parcel of the ſaid term of 31 years, yielding like rent, aud 

covenants) under ſuch covenants as in the former leaſe; per tot. Cur. the 

do not make words of the will can't make a condition, for a condition is a thing 

ee odious in law, which ſhan't be created without bitücient words. 
o' they are a 8 "18 3 

12 9 2 Le. 33. pl. 40. Hill. 29 Eliz, i B. Macuc], alias Michel V. 

Ow. 54. Dunton. | 

S. C. re- 


Lived by all the juſtices accordingly; for covenants and conditions are of ſeveral natures, the one 
giving action, the other entry; and the intent of the will was, that the ee“ thou! nat torfeit hie 
term, tho' the covenants were not perform's, but is only bound to ſuch pen lty as he wis at firſt, 
which was to render damages in an action of covenant and judgment accordin ly.—4 1. 179. pl. 
214. Manchel. v. Doynton, S. C. held accord ngly.———lbid. 197. pl. 332. Maunch:ly. Doden- 
ton, S, C. agreed per Cur. that it does not make condision, but that the words ere vain words. 


| Godb. 99. pl. 114. ſeems to be S. C. but not refolve2, but ſays that Gawdy held it 2 condition, wittch 


Was in a manner agreed by ail the other juſtices; yet Periam and Rhodes J. ſaid, thet the firlt leaſe 
was not defeaſable for non-pertormance of the covenants, nor was it the intent of the devitor that the 
ſecond ſhonld be fo, notwithitanding his mean: g was that he be d do the ſame nngs. 2 Le. 
33. pl. 40. S. C. and the whole court held that the words of the deviſe cannot make a condition; for 
never be created w thout ſufficient words, — And. 

Maunche! v. Decington, agreed 


a condition is a thing o Hus in law, Which nn 
279. pl. 214. Manchell v. Dounton, S. C. C ibi. 197. pl. 232. | 
Poph. S. S. C. cite by Fopham Ch. J. az adjucg's. no condition. 
Cro. E. 288. in pl. 


that it makes no condition. 
©. C. cited by Popham as adjudg'd accordingly. 


1 
2. Covenant by leſſor that eee may cut Hrelot, &c. without de- 
ing waſtr, and the leſſee does waſte in felling wood ; this is a 
breach of leſſee's agreement, and he is liable to be ſued on hig bond 
for performance of covenants, agreements, &c. for tho' t te co- 
venant of the leſſor, yet 'tis the agreement of the leſiec. 


pl. 457. Trin. 31 Eliz. C. B. Stevenſon's caſe. 


3 


Fol. zeg. (F) Obligation. Condition. What Mord make a 


3 Condition. 
See (D) [I. | & the condition of an oblization be made in this manner, ſci- 
licet, the condition of this obligation is ſuch, that if R. H. 
do not grant over the benefice of D. during 1:5 life, then thy: (119 . 
(the obligor) d:th covenant to grant and aſſign the ſaid aduorſon to 
the ebligee and his aſſig u &c. tho* the word covenant be put inhere, 
yet this is conditional, becauſe it is exprefled ble: tlie com- 
mencement of the condition, [ viz. ] the condition of ti c bliga- 
tion is ſuch, &c. Tr, 38 Eliz. B. R. between . faen and 
Haynes. ö * | 


(2. If the condition of an obligation be fuch, mw 1! 2refore if the 


aid obligor pay 10 l. to the culigee gquorter!y, then 17 13 agreed that the 
chligation ſpall be 22d, this is a good condition. Per 8. Ja. B. be- 
tween Simpfon and Bernard. Per. Cur. } | | 

If the condition of an obligation be to ſtand to the award of 
J. S. fo as the award be made maurinmg indented under his hand and 
ſea , Sc. this is 2 condition ſo tunt the award ſhall not bind, tho? 
it be made by writing under the hand and ſcal of J. S. if the writ- 


ing be not indented, P. 11 Car. B. R. between Holm's and Hays 
edjudged upon a demurzer. Intratur Hill. 11 Car. Rot. 408.) 


3 4. The 


Le. 324. - | 
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Conditions. 


4 The condition of an obligation was, whereas the olligee is cr. E. 56. 


bound in certain obligations, the obligor is to deliver them to the obligee Fl. 1. Cren- 

befire Mich. Relolved that this is a condition clearly. Mo. 395. 2 

pl. 515. Hill. 37 Eliz. Grammingbam v. Ewre * 001 
339» S. C. 


90 


* 


to be Parcel of the Condition. See Tir. 
faits (G) 


U. PF the condition of an obligation be in ſuch a manner; whereas a BUI. 433. 
Robert Creſt the father Shall and will before ſuch a day, ſur- S. C. the obs, 


| A = n jection was 
render the moiety of the ſaid copyhold tenement unto Robert the e 


younger, ſo that Robert the younger be thereof ſo ſeiſed, according ts (Wherea-) 
the cuſtom of the manor, if they ſo long live, then the obligation to be inſtead of 
void. The laſt words (if they ſo long live) do not make the condi- (if) and the 


0 l * 0 court were 
tion only, but the ſurrender is part of the condition alſo. M. 11 all clear of 
: | Jac. B. R. between Megrker and Creſs. ] opinion, that 
= ; It was a 
b” mere void condition, the ſame being aſtogether infeaſible, and not compulſory, as the ſame ought to 
A be, and fo the obligation is ſfing.c and without condition.— The words were, Whereas the obligee is 

3 teund in certain oblinatient, the obligor is te delrver them to the obligee before Mich. &c. It was re- 
ſolv'd, that thote words make a condition clearly. Ibid. 


(G) Obligation. Condition. What ſhall be ſaid C 51 } 
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2. If the condition of an obligation be in ſuch manner; the con- 
dition of this obligation is ſuch, that F the above-bounden A. B. dg 
diſcharge the obligee of juch a recegniſance, &c. and whereas the above- 
brunden A. B. hath agreed to free and diſcharge the ſaid obligee from 2 
= /everal obligations &c. Now the cendition of this obligation ic ſuch, 
bat the faid A. 1. do ſave and keep har miese the obligee of and frm 
be ſuid 2 ſeveral obligations, then this preſent obligation to be void; 
| tho” in this caſe the words prima facie ſeem to re/{rain the condition 
do the laſt part only, ſcilicet, to fave him harmlets from the 2 obli- 


8 


8 r 


NN — 1 
. r 


I Of ry n 


gations, yet in as much as it appears that the intent was to extend to f 
the recagnigances by the firſt words, the condition of this obligation 4 
is ſuch, and likewiſe by the word (allo) in the laſt clauſe, ſcilicet 4 
XX (whereas allo) or otherways the firſt words (the condition of this 1 
obligation is ſuch) will be void; the firſt part, as to the diſcharge of 4 
the recognizance, ſhall be part of the condition allo, for the fit part | 
= :54perſect ſentence to make it a condition; but theſe words to be added 1 
2 thereto, ſcilicet, (then the aid obligation to be void) which words 9 


ul ſerve well for (*) both clauſes, and the intervening recital (aubere- - 
„ Oc.) will not hinder it. Mich. 1649, between Ingeldeſiy and * Fol. 410. 


r 


Steward adjudged per cur. præter Jermyn. Intratur Cr. 1649, —v— g 
| 3. A man made obligation, and after the date, and at the end of Br. a 1 
. p . . 2 ro 9 . "If 
it a clauſe was compris'd, that if he pay the moiety of the ſum, that 2 3 : 


then the obligation ſhall be void; and the opinion of the court was, S. C. 
that it is a good condition, Br, obligation, pl. 89. cites 30 E. 3. 3. 
and Fitzh. Bar, 265. : | | 
4. Condition of a bond was to fave lands from all incumbrances, 
and defore the ſealing of the bond there is a memorandum indorſed, 
that it ſhould not extend to ſuch a particular incumbrance, The in. 
| | dorſement 
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L294 . Conditions. 
dorſement was held an explanation of the intent of the parties, and 
that before the ſcaling 20 things may be indorſed or ſubſcribed as 
conditions of the obligation, and they all ſhall ſtand. Mo. 679. 
pl. 930. Mich. 44 & 45 Eliz. B. R. Broke v. Smith. | 


Fez ] (H) By what Vords it may be created. 
K 


See (K) pl. U. TF 2 man leaſes to a woman for 40 years upon condition, that ſi 

8 C- and illa tam diu viveret & cuſtodiret ſeipſam a ſole widnu, and 

3 ould inhabit upen the premiſes, this is not any condition; for the 
word (/i) makes the intention uncertain whether another thing was 
intended beſides the ceſſor of the term or the re-entry. Mich. 37, 
38 Eliz. B. R. between Sayer and Hardy, adjudged.] 


8 [2. If a man legſes lands to another, proviſo if the rent be arrear, 


point made this is not any condition, becauſe the word (%) makes the inten- 
* tion uncertain; for where the proviſo is hypothetica!, it ought to be 
by Karing ſhewed what he would have. Paſch. 14 Jac. B. R. between Mod) 
out the in- and Garnon. Per Cur. | 
jenſidle 

words, and that theſe words of themſelves would make a condition without more, but the whole court 
e c: ntra for the reaſon given by Roll. Roll. Rep. 367. pl; 20. Paſch. 14 Jac. B. R. S. C. [but 1 a9 
not obſerve S. P. mentioned in any of the other reports of the 8. C. To make it a good condition 
it 0uzht to have the following words, viz. that then it ſhall be lawful! for the ſerffer, Sc. to enter, &c. 
Litt. 231.—And in ſuch cate the words fi cont:ngar redditum præadict' aretro fore, &c. that then it ſhall 
be lawful to the feoffor, leſlor, &c. to enter, &c. make a good condition, Litt. S. 330. 

Proviſo is as apt a word to make an eſtate conditional as ſub conditione, cr any other word of cone 
dition; but yet when it ſhall mate an eſtate or intereſt conditional, 3 things are to be obſerved, 14, 
That it does not depend upon any other ſentence nor participate of it, but that it ſtands originally of 
itſelf, zdly, That it be the word of the bargainor, feoffor, donor, &c. zdly, I hat it be compultory 
to inforce the bargainee, feoffee, donee, &c. to do an act; reſolved. 2 Rep. 70. b. Hill. 43 Eliz. C. B. 
Lord Cromwell's caſe Mo. 106. pl. 249. Andrews's caſe, S. C. and all the juſtices agreed that 
proviſo annexed to an exception is only an explanation; and if it be added at the end of a covenant, it 
extends no further than to defeat the covenant, unleſs it has words quod tunc the grant ſhall be void; 
but being put abſolutely in a deed, without dependance upon any particular covenant or exception, it 5 
to be conftrucd as a condition to all the etate, | 


Mo. 84 8. pl. (So) if a man leaſes land to another, proviſo if the rent be be- 
33 p C. hind, it ſhall be lawful tor him to reſtrain, and not being ſufficient the 
that it is not ground, to re-enter into the premiſes, and the ſame to have again in his 
any condi- former {ate ; this is no good condition; for the words arc not, that 
ow. FE reſtrain the goods upon the tenement, nor is it known 
330. 9 what is intended by the word ſufficient, ſcilicet, ſufficient repara- 
S. C. achor- tion, rent, &c. and the words (the land to re-enter into the pre- 


abr. miſes) are without ſenſe. Patch, 14 Jac. B. R. between Moodye 


Ibid. 367. 
pl. 3 3%. and Garnen per Cur. | 


Reld accord. 
„ Ay. 3 Bulſt. 153. S. C. adjudg'd againſt the plaintiff per tot. Cur.— Cro. J. 390. pl. 3. 


Mcod v. Germons. Hill. 13 Jac. 24jornatury. 


„And. 267. [A. (So) if a man leaſes for years lands by indenture, and after 
pl- 275. 4 covenant on the part of the leſſar this clauts is contained, 


. tHe : x - - | 
court 24- VIZ. provided always nevertheleſs, ond it is covenanted and agreed, 


az abu by and between the ſaid parties, that he the ſaid leſſee, his executors, 
e a condi- . 7 . 2 En» 9% 
cee nor aſſigns, ſhall alien the premiſes, but ts, &c. this is a condition 


non, ard 4 : 
the ercater Gnd coucnant at the election of the leſſor. Hill. 33 Liz. B. between 


— — — 


Simpſo!! 


Conditions. 3 


Simpſon and Titterelh adjudged upon a ſpecial verdict; which intra- Pert held it 
tur Paſch. 33 Eliz. Rot. 1609. Co. 2. Lord Cronuwe!!, 7. b.] a covenant 


alſo. 

* Cro. E. 242. pl. 6. S. C. adjudg'd that it was a condition, and the entry lawful. 8. C. cited 

Arg. Cro. E. 385. S. C. cited Mo, 707. per Tur. S. C. cited per Cur. 2 Rep. 71. b,—— 

S. C. cited 2 And. 72, 73.—8. C. cited by the name of Tirrel's caſe, Win. 36. 8. C. cited 

by the name of Bendlow's caſe, Gouldib. 116. in pl. 14. — 8. C. cited Lane 109. 

Ld. Cromwell's caſe is 2 Rep. 69. b. to 82. b. Hill, 43 Eliz. C. B. 2 And. 69. pl. 52. 
Cromwell v. Andrews, S. C. adjudg'd.— Mo. 471. pl. 679. S. C. adjudg'd. 


[5. (Co) if a man leaſe lands tor years rendering rent, and the Wut of en- 

. / 1 Pl . d h 15 77 15 try of 403. 

leſſee covenants to pay the rent, and nat to do waſte, and the leſſor binds ne 3 
himſelf in an obligation, that the leſſee ſhall enjoy the lands for the ſaid the monat- 

rent, and doing according to the covenants of the ſaid indenture  tery of 5. 
theſe words (for the rent) make not a condition, becauſe he hath keg ona 
ther remedy for the rent, ſcilicit, upon the indenture of covenants. between the 


Mich. 5 Jac. B. between Tomkins and Tomkins, ] plaintiF and 


detendant 
for tithes, and the Plairt if granted to the deſendant the titbes, and he granted the 405. rent to the pla in- 
tiff and his fuccello:'s for the ſaid tithes; and the defendant ſaid, that the plaintiff had taken 24 loads 


2 
#44 44 4 


of tithes; judgment fi actio; and per Littleton and Brian, the grant of one thing for angther is 
no condition. Br. Conditions, pl. 61, cites 9 E. 4. 19. | 


6. In annuity, per Brian, and the beſt opinion, where annuity is 
granted till the plaintiff be promoted by the grantor t9 a competent bene- 
 fice, and the defendant feunders a benefice, and the plarntiff reſiges, 
the annuity is determined; for it ſeems to be a condition in law. But 

here it is granted by R. Prior of S. and his covent, till he be pro- 
moted to a benefice by the ſaid KR. and he dies, the tender , the 
ſucceſſor is not goed. Contra if it had been by the faid Prior without 
nam: of baptiſm. Br. Conditions, pl. 69. cites 14 H. 7. 31 & 15 
H. 7. 

N The prior of Saint John's of Jeruſalem in England leaſed for 
years the commandry of Baſill by indenture to Martin Docknye, pro- 
vijo, that if the ſaid Prior, or any of his brothers there being com- 
manders would inhabit in it, that then the ſaid M. D. and his aſſigns 
oblige themſelves by the ſuid indenture, upon a year's warning, ta remove 
or give place to the ſaid prior. And after the prior died, and one who 
was brother at the time of the demiſe was made prior, and was alſo com- 
mander, by which he gave warning by a ycar to M. D. who would 
not go out, and the prior entered. The queſtion was, Whether 
the words above were a condition or only a covenant conditional? 
and per Knightly and Marvin, ſcrjeants, it is not a condition to for- 
feit the leaſe, but is a covenant conditional; viz. that if the leflee 
be required then he covenanted to remove, and otherwiſe not. But 
per Audly Chancellor, Fitzherbert J. and Doniſhall and Chamley, 
lerjeants, it is a condition, quod mirum ! But per Audly, Knightly, 
and Marvin, if it be a condition it does not extend to the ſuc- 
ceſſor, ard there is a diverſity between rent reſerved generally and a 
condition; for if a man leaſes for years or life rendering rent, and dves 
nt fay to him and his heirs or ſucceſſors, yet the heir or ſuccetlor 
ſhall have it; for it is part of the reverſion; quod nota; But it it 
be legſed upon condition, &c. that the lefſor may enter, and does not 
ſpeak of his heirs nor ſucceſlors, there, by the death of the leſtor, 
the condition is extinct; note a diverſity. And per Knightly theſe 
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words, ea intentioue guands & tunc makes a condition as well as theſe 


words, ſub cenditione, proviſo ſemper & ft contingat &c, Br, condi- 


tions, pl. 7. cites 27 H. 8. 14, 15. | i 8 
8. A leafs for years was made to huſband and wife, provided, that 
if they had a min to diſpoſe of the term, that then the leſſor ould have 
the firſt offer, he giving as much for it as another ꝛcaua; the queſtion 
was, whether this was a condition or a covenant ? Shelly held clearly 
that it was a condition, but Fitaherdert and Baldwin doubted. D. 13. 
b. pl. 65. Trin. 28 H. 8. Anon. | | 
The mean- 9. Note, for law, that proviſo ſemper put upon the part of the leſſee 
ang du upon the wirds habendum, makes a condition. But contra of a pro- 
{to be per- 5 5 ; 8 Js 
form's or viſo [to be performed] of the part of the leſſer. Br. Condition, pl. 
not dane) 195. cites 35 H. 8. 


— 10. As it is covenanted in the indenture, that the leſſer ſhall make 


Reporter, the reparations, provided always, that the leſſor ſhall find the great 


who ob- timber. This is no condition. Ibid. 
rvee, that : 
this caſe which js commonly cited to prove that proviſo does not make a condition, when it comee 


among other ® covenants dues not warrant it; but if it be well oaſerved the opinion there is good law, 
zd ſtands well with the principal caſe; viz. Lord Cromwell's caſe.— When upon the habendum a 


Prev jo 25 added fir a thing to be done by him to whom the deed is made, or ro reftrain bim to do 
any thing, this is a cendition. Poph. 118. Hill. 38 Eliz. in cafe of Pembroke (earl) v. Berkley. 
*{ 27 | 

S. P. agreed 11. Nor by ſome it is no condition when it goes among other con- 
by the ten vention; upon [the part of] the leſſee. Thid. | 


porter, 2 _ | | | 
Rep. 72.2, 12. As if it covenanted after the habendum and after the redden- 


In lord # dum, that the leſſee ſhall ſcour his ditches, &c. provided altvays that 
Cromurlls 0. Le ſhall carry the mud of it to fuch a field; this is no condi- 


caſe; for as a : g | . x 
to the ſ:our- tion to forfeit the leaſe for not doing of it. Contra if ſuch proviſo. 


ing the ditch be put immediately after the habendum, which makes the eſtate, cr 


drag te after the reddondums, quod nota, & quzre. Br, Conditions, pl. 195. 
ſuch a field, Cites 35 H. 8. | | 

it depend, 

upon the precedent covenant, and without the precedent covenant it cannot ſtand; And the other 
part of the difference is alſo agreed by him, becauſe by its not depending on any precedent clauſe, but 
Handing by itſelf, this makes it a condition; and fays, that all this is good law, and well ſtands with 
the reſolutions oi the ſaid juſtices in the principal ce; and fo the quere made by Brooke is fully re- 


foals ed. 


13. M words make condition, wnlsſs ſuch as reftrain the thing 
giver; As upon condition that he ſha!l not do ſuch an act; for if 
they do not reſtrain the thing given, it is rather a limitation than a 
condition; As if 1 make a leaſe for life upon condition, that if the 
leſſee does waſte I may enter. This is only a limitation of the time 
of my entry, which is void, becauſc it is no more than the law ſays, 
and is no condition becauſe it does not reſtrain the eſtate; So it 1 
make /eafe for life upon condition, that if the leſſee commits waſte, and 
J recover the place waſted, that I ſhall enter into it, This is no 
condition for the reaſon before mentioned; but if it had been upon 
condition, that if I recover in waſle any part, that I ſhall enter inte 
the whole, this is a condition for that part in which the waſte was 
not done, becauſe the condition is reitrictive, and goes in defea- 
ſance of this part. Per Hinde J. pl. C. 33. a. Palch, 4 E. 6. in 
caſe of Colthirſt v. Benjuſhin, | 

14. A 


PLS 
os 
2 xg 


| 7 years of certain lands reſerving Bendl. 128. 
14. A biſhop made a leaſe for ye 2 


rent, which was confirmed by the dean and chapter, and in the 5 5c 
leaſe was a proviſo, that, in tempare vacations epiſerpatus, the rent is not a con- 
ſhould be paid to the chapter. It was held that this proviſo was no dition but a 


RY a 8 . „„ limitation 
condition, but a forepriſe of ſaving in the {ſentence of the reſerva- wn 
tion of the rent, and as an agreement or covenant; for it is not an- gration.— 


nexed to the eſtate, nor to the thing given. D. 221. b. pl. 20. _ 8 . 
; 32, Eire 

Paſch. 5 Eliz. Ayer v. Orme. caſe, S. C. 

reſ)lv*'d, that this proviſo was well enough placed to make con dition, becauſe annexed to the reſcrva- 
tion of the rent, the non- performance whereof may, by the intent of the parties, determine the eſt ae 
of the leaſe, tho it does not go to the non-payment, but to the manner of payment, VIZ. Payment to 
the chapter, otherwiſe it it where the proviſo is adzoined to the exception or to the ſpecial covenant; 
for there it thall be intended ſometimes a declaration, ſometimes an explanation, and ſometimes 2 te- 
ſtrition of the particular thing to which it is adjoin'd, and not a condition to the whole eſtate. 
Dal. 53. pl. 31. S. C. Walthe an! Weſton held it a condition, out Brown and Dyer e contra; but 


Dyer ſaid, that he thought proviſ) is a good word to make a condition when it is annexed to the pr.n- 


cipal matter leaſed, and may be either in the affirmative or the negative, when it is annexed to the 


= thing leaſed and to the eſtate, if it abridges the thing leaſed, it is not a condition, as leaſe for years 
Wl | proviſo that he ſhall not middle with the wood. 


15. A. leaſed to B. for life, and that it ſhould be lawful for him Leaſe for 


. . 27 Nr 
to take fuel upon the premiſſes, proviſo that be does not cut any great e yay 
trees. If B. cuts great trees he is puniſhable in waſte, but A. can- not be lau- 
not re-enter ; for the proviſo is not a condition, but only an expo- ful to the 


2 1 ; leſſe 
7 ſition of the intent of the grant in that behalf. 3 Le. 16. pl. 38. 4 nile 


BM Mich. 14 Eliz. C. B. Anon. Pyer 
| | | 33 thought it 
5 « condition, but Brown thought it only a reſtraint, if no penalty enſues upon it, Mo. 45. Pl. 136. 


Mich. 5 El:z. Anon. 


15. Arbitrators award that A. ſhall have the lands, yielding and © 58 
| paying 101. per ann. in this caſe it is not a condition, for it is not 
nit tothe land by the owner itſelf, but by a franger, viz. the ar- 
_ vitrator, 3 Le. 58. pl. 86. Mich, 17 Eliz. B. R. Treſham v. 


'B 17. Receverors te an uſe before the fiatute 27 H. 8. make a leaſe for 2 Le. 128. 
" | "x 2 * 5 » , : pl. 16. 
years; the leſſee covenants that he will pay tne rent t- ceſty gue #ſe, his ads i that 


rerrs and aſſigns; proviſe, if ceſly que uſe doth nat nate 11s heir male g me leſſee 
his affignee, then he ſhall pay the rent to the recoverors, their heirs and makes his 
ins. Ceſty que dies, and does not make his heirs male his aſſig- _ 3 
= nee; adjudged, that this proviſo was no condition that went to the „ine ome 


eſtate, but only abridged the covenant, Cro. E. 73. pl. 30. Mich. thatthenhe 
| | hall pay the 


Fe 2» = 

Þ 29 & 30 Eliz. B. R. Scot V. Scot. 

4 . | ſaid rent to 

3 the recoverors their heirs and aſſigns, and not to the heirs of ceſty que uſe. It was argued whether 
this proviſo makes a condition or not, ſed adjornutur.—; Le 225. pl. 302. S. C. argued again, 
{ed 2d; ornatur. 4 Le. 70. pl. 161. S. C. ad fiates it agun, that the rent was relerved payable 

2 to the recoverors, and after their deach then to ceſty que ulc his heirs and aſſigns, proviſo, that if 

1 dne leſſee makes his heir male his afiznce of the term, chat then he pay the reat to the recove- 

1 tors, their heirs and aſſigns, and leſice did not pay it to the heirs of ceity que uſe, whereupon was 

a difſtreſs and a replevin. Argued, whether a contition or not, and is in totidem verbis with 2 Le. 

; 128. & adjornatur. 4 Le. 39. pl. 106 Scot v. Scat. is a D. P. 

© 18. In ſome caſes this word proviſo is not a cændttien, but only an 

=_ -#xþlarngtion of a ſentence precedent. If it be in the negative, and 

1 makes reſtraiut of the common late, then "tus a condition, as leaſe fer 


years, proviſo not to lien or do waſte; and it the proviſo be in the 
3 | | affrmative 
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 effirma:ive, and by that the party be bound to do what by common rige 
he is not bound to az, it is a condition. Arg. 3 Le. 225. pl. 302. 
Paſch. 31 Eliz. in caſe of Scot v. Scot. 
In covenant 19. Leſſor covenanted, that the leſſee, paying his rent, ſhall en- 
ty aſſignee joy the land demiſed for the whole term; the leſſee did not pay, and 


upon an in- afterwards is ejected by a title paramount. 2 juſtices held the cove- 
denture of 


teaſe, and nant conditional, and that leſſee ſhould not have advantage without 
breach aſ- performing the condition created by the word (paying). But Periam 


—_— F. held ſtrongly, that ( paying) did not create a condition. 4 Le. 50 

defendant pl. 130. Mich. 32 Eliz. C. B. Anon. | 

ꝑl aded, hat 

it was, that he ſhould enjoy, paying the rent &c. Plaintiff demurred, becauſe it appears that there 
was not rent due after the aſſignment, and before the eviction; and it was agreed, that the word 
(paying) was not a precedent condition, and thereupon the plaintiff had judgment. Sid. 230, 
Paſch. 18 Car. 2. B. R. Allen v. Babbington. 

Leaſe of land, paying the rent, is no condition. 2 Show. 202, pl. 20g. Paſch. 34 Car. 2. B. R. 
anon. Letfor covenanted that the leſſee, paying the rent, and perferming the covenant, ſhoul! 
quietly enjoy; in action by leſſee the leſſor pleads, that plaintiff did quietly enjoy till the time 
vehen leſice cut down wood contrary to his covenant, and then he entred and not before. 1: 
was argued, that this covenant was not conditional; for the words (paying and performing, 
ſignify no more than that he ſhall enjoy &c. under the rents and covenants, and it is a cluute 
uſual y inſerted in the covenant for quiet enjoyment ;z indeed the word paying in ſome caſes muy 
amount to a condition; but that is where, without ſuch conſtruction, the party could have no re- 
medy. But here are expreſs covenants in the leaſe, and a direct reſervation of the rent, to lich 
the party concerned may have recourſe when he has occaſion. The words (paving and yielding) 
make no condition, nor was it ever known that for ſuch words the leſſor entered tor non-payment 
of rent; and there is no difference between theſe words and the words (paving and performing.) 
The court took time to conſider, and afterwards in this term judgment was given for the plaintif, 
that the covenant was not conditional. Atkins J. doubted. 2 Mod. 35. Paich. 27. Car. 2. C. B. 
Hayes v Bickerſtaff. Freem. Rep. 194. pl. 198. S. C. North. Ch. J. ſaid, that this clauſe is 
now to uſual that it is but clauſula clericorum, and that if it ſhould be conſtrued conditionally, then it tie 
leliee broke a covenant of the value of a penny, it would excufe the leſſor of the breach of a co- 
venant of 1000 l. value. Curia advitare vult. 2 Jo. 206. S. C. cited by the Chief J. as adjudz-l 
that the word (paying) did not make the covenant conditional, but that it was a reciprocal covenant, 
fer wh. ch the party might have action. 


Nc. res. 20. The Earl of Pembroke granted tne lieutenancy of the Foreſt of 
057. Berk- F. to B. and the heirs male of his body, and in the deed of the grant 


ley v. Pem- A : l 
| brok-(Earl) were theſe words, provided always, and the ſuid B. doth covenant Sc. 


S. C.ad- that the ſaid Earl ſhall have the command of the game there ; pri- 
Jude dc. 2 ided alſs, and the ſaid B. doth further covenant not io cut down ary 


cord n: ly | 
3 in error Too unleſs fer neceſſary browſe Sc. B. cut down 4 oaks, Gawdy 
brought in and Clench thought this not to be a condition, but Popham and Fen- 


the exche- ner e contra; for the provito here has a perfect concluſion, the 
quer cham- 


ber, held words (that he ſhall not cut down trees) referring to the proviſo and 
that this to the covenant, and ſo it ſounds as well to the condition as to the 


3 ., covenant, and it ſhall be as if there were ſeveral ſentences ; & ad- 


was, tho —_— But afterwards, upon conference with all the judges ot 
there are England, the greater part held it to be a condition, and judgment 
words of accordingly. Cro. E. 385. pl. 8. Paſch. 37 Eliz. B. R. Pembroke 


ic" rages (Earl of) v. Lord Berkley. | 

condition, makes a condition by the intent of the parties. 2 and 20. pl. 14. S. C ſays, the judges 
zu bank were infſevergi opinions, and thereupon it being moved to all the other judges and baro9n:, 
the greater part held it a condition and covenant; becauſe when words contained in a decd go t9 
ſeveral purpoſes and ſenſes, the deed ſhall be taken according to the ſenſe of the words, withmit 
conſtruing any word to be vain, or confounding the ſenſe thereof; as if a deed contains dedi, re- 
mi, &c. It may be a deed of grant, feottment, releaſe, or confirmation, or all of them; as the 
Caic eꝗuires, which was ſhewn at large, and judgment accordingly.—Poph. 116. S. C. the chief jut- 
tc, and chief baron, and all the other juſtices and barons, præter Gaudy, Clench, Walmſley, and 
Beaumont, held mat it was à condition and alla a Covenantz——Goullb, 130. pl. 27, S. C. but no 
judgment 
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tilis proviſo is a condition. —Cro, E. 560. pl. 17. Paſch. 39 Eliz. S, E. upon error brought this matter 
was alligned, but the juſtices and barons wouli not hear any argument, the ſame having been diſputes 
among them before the judgment given, and by the greater part held to be a Condition, and judge 
ment given by their adviſe accordingly. Bur tor other errors and imperfections in the declaration, 
the firi judgment was revered, — Mo. 700, 798. accordingly 2 Rep. 71. b. 72. a. cites S. C. re- 
ſolved accordingly by all the juſtices of England up n agument before them at Serjeants Inn, bet 
that it was reverſed for default in the count. A gift in tail is made of a walk in the foreſt, 
proviſo, and the donee covenanted that he ſhould not fell any trees there, being timber trees; this 
provito is a condition, altho' a covenant is alſo added to this purpoſe z by all the judges f England 
enk. 266. pl. 735—5S. C. cited per cur, by the name of Pembret v. Barkley. Palm. 503. 


21. Proviſo always implies a condition, if there are no ſubſequent 
words which may peradventure change it iuts covenant, as Where 
there is anther penalty annexed to it for non-performance, as Dock- 
vray's caſe, 27 H. 8. 14. but 'tis a rule in proviſoes, that where 
the proviſo is, that the leſſee ſhall or ſhail not perform a thing, and no 
penalty to it, this is a condition, otherwiſe it is void; but if a penalty 
is annexed 'tis otherwiſe; per Periam J. to which all the reſt of the 
Juſtices agreed. Cro. E. 242. pl. 6. Trin. 33 Eliz. B. R. Simpſon 
v. Titterel. ; | | 
22. A. bargains and ſolls a manor, to which an aduowſn was ap- » Rep. 69, 
pendant, to B. in fee, and it was agreed between them, that A. /hould b. Hill. 43. 
Eliz. C. B. 
agreed by the ſaid indenture, that a recovery ſnould be ſujjered to the yells cafe 
intent aforeſaid, provided that B ſboulil grant the aduiuſon to A. for lite; -. 311. pl. 


f 


Y : 3 
83. Andreus 
v. Blunt, 


judges of England, and barons of the Exchequer, Iſt. 1 hat this PETS _ 
„C. K&S. he 


proviſo makes a condition, and that it was well created by force of AH. z. 


— 


the ſtatute of uſes of 27 H. 8. altho' the citate veſted after the con- p!. 246. 
dition was created and made. And tho' the proviſo be placed in 3 bu, ug 


any part of the deed, yet if it be ſubſtantive and independant, and not appear 

* — $a #:- —— . 4 POL 
relates only to the eſtate paſſed, it is a condition; if it be qualified —2 And. 
it may amount to covenant only; if there be a provito and covenant 2 
0 . 9 * ' ; 0 fol. 89. 
in the deed it may inure to both. Jenk. 252. pl. 43. 8. 85 
S. P. adjudged by the major part of the juſtices. ——Cro. E. 991. pl. 8. S. C. but S. P does not 
appear. Velv. 3 & 6. 8 C Nov. 44. S. C. but S. , does rot appe r. — Bendl. 201. pl. 239 
S. C. in Varg. ſays the opinion of all the juſtices was, that the proviio, as it is here placed in the 
indenture, makes condition; for they ſ:iq that the ſenſe is ty be regarded, and nut the place where it 
ſtands in the indenture; for if the ſenſe refers to that it tends toa condition, it thall be 10, and in the 
principal cale it is molt aptly to. Save 115. pl. 187. S. C. adjornature 


23. A pregiſs ſhall be ſometimes taken for a condition, and ſome- C 57 J 
times for explanation, and ſometimes for a covenant, and ſometimes 
for an exception, and ſometimes for a reſervation z und it is taken for 
a condition; as if a man leate land provided, that the lefilce thall not 
alien without the aſſent of the leſſor, ſub parna forisfucture, here it 
is a condition; and if I have two manors both of them named Dale and 
Ileaſe to you my manor of Dale, provided that you ſhall have my manor 
of Dale, in the occupation of J. S. here this proviſo is an 2xp.anation 

what manor you ſhall have; andif a man leate a houſe, and the leſſe 
covenanteth that he will maintain it, provided always that the leilor 
is contented to find great timber, here this is a covonax?; and if I 


3 | | leaſe 
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Teaſe to you my meſſuage in Dale, provided that I will have 2 
chamber myſelf, here this is an exception of the chamber; and if I 
make a leaſe rendering rent at ſuch a feaſt as J. S. ſhall name, provi- 
ded that the feaſt of Saint Michael ſhall be one, here this proviſo is 
taken for a reſervation. Per Popham Ch. J. Gouldſb. 131. pl. 27. 
Hill. 43 Eliz. in caſe of E. of Pembroke v. Barkley. | 

24. A power to dig up the trees making up hedges is not a con- 
dition; but covenant hes for not repairing the hedge. 2 Show. 202. 
pl. 209. Paſch. 34 Car. 2. anon. 


(H. 2) Where the Cauſe or Conſideration of the 
Grant will make a condition, p 


Ir A. core- I. IF A. covenants with B. to be his feward for fo much wager, 
pants to and B. brings an action for his wages, he ought to ſurmiſe 
terre B for and ſet forth, that he has performed his ſervice which intitles him to 
nd his action; Arg. Bulſt. 167. cites 18 H. 6. fol. [I. a. pl. 1.] by 


A COVEes 
nant: to F orteſcue. : 


ive nim ſo . , a 
— fer bis year's ſer vice 3 if B. will bring an action for his money, he ought to ſhew, that he has 
ferve? him ; Arg. Bulſt. 167. Trin. 9. Jac. and cites 5 H. 7. 10. b. The ſervice i, a condi- 
don precedent for the wages. Arg. Roll. Rep. 122. cites 15 H. 7. [20. b. pl. 17.] . 
Apporticament, fol. S. g. the cale of Worth v. Viner. | 


TEE TIRE Me eln Santis inthe R 6p N. 
n £240 ; e a 


3 
wrap 


2. If a corody is granted for certain ſervice is be done, omiſſion of the 
ſervice determines the corody. Dav. 1. b. cites 20 E. 4. fol. ultimo. 
3. If a man for 20 mar#s, whereof 10 are paid in hand, and the 
other 10 to be paid at Mich. promiſes and agrees to do ſuch an act 
after Mich. on a certain day, and the laſt 10 marks are not paid at 
Mich. or lawfully tendered, the promiſe and contract is void; for 

the word pra makes the contract conditional. D. 76. a. pl. 29. 

Mich. 6 E. 6. in caſe of Andrew v. Boughey. | . 
Bulſt. :67. 4. If one covenants pro maritagio habende to make an eſtate &c. 
£76-© and the marriage docs not take effect, the covenantor is diſcharged 
Ibid. 262. of his covenant. D. 76. a. pl. 29. Mich. 6 E. 6. B. R. in caſe of 
S.C.citeiby Andrew v. Boughey. | | | =_ 
YetverizJ- F. If A. grants to B. a way over his land, and B. pro chimins ill. 
S. C.cited habende grants to A. a rent-charge, the ſtopping the way is a ſtop- 

Arg. Bultt. ping the rent-charge. D. 76. a. pl. 30. Mich. 6 E. 6. 


167, : 
Dav. Rep. 1. b. Se. P. Cites of E. 4+ 19, 15 E. 4. 2. 21 E. Zo. 7 45 . 3. 8. 6 H. 8. 2. and 


6 E. 6. 76. | 
6. There is a diverſity between a gift of lands, anda gift of an- 


nuity, or ſuch like. For example, if a man grants an annuity þrs 
una acra terre, in this caſe this word pro ſhews the cauſe of the grant 
and therefore amounts to a condition; for if the acre be evited by 
an older title the annuity ſhall ceale, for ceſſante cauſa ceſſat eſfectus. 

Co. Litt. 204. a. | 8 
7. So if an annuity be granted pro decimis &c. if the grantee be 
unjuſtly diſturbed of the tithes the annuity ceaſes, Co. Litt. 204. a 
_— "34-2 
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8. So if an annuity be granted quad preftaret conſilium, this 
makes tae grant conditional. Co. Litt. 204. a. | . 

9. But if A. pro una acra terræ makes a feeffment or leaſe for life of 
an acre, albeit that the acre be evicted, yet A. mall not re-enter ; for 
in this caſe there ought to be legal words of condition or qualifica- 
tion; for the cauſe or conſideration ſhall not avoid the eſtate of the 
feoffee; and the reaſon of this diverſity is, for that the e/tate of the 
land is executed, and the annuity is executory. Co. Litt. 204. a. 

10. Sometimes in cafe of lands or tenements, cauſa ſhall make a 
condition; as if a woman 7ives lands to a man and his heir, cauſa 
matrimonit prælocuti; in this caſe, it ihe either marry the man, or 
the man refuſes to marry her, ſhe ſhall have the lands again to her 
and to her heirs. But, of the other fide, if a man gives lands to a 
woman and her heirs, cauſa matrimonit prælocuti, though he marry 
her, or the woman refuſes, he ſhall not have the lands again; for it 
ſtands not with the modeſty of women in this kind to aſk advice of 
learned counſel, as a man may and ought ; and the rather, for that 
in the caſe ofthe woman ſhe may aver the cauſe, (or the reaſon afore- 
ſaid) although it be not contained in the deed, even tho” the feoff- 
ment be made without deed. ' Co. Litt. 204. a. _ 

It. If a man makes a feoff ment in fee ad faciendum, or faciend:, 
or ad prepoſitum, that the feoffee ſhall do or not do ſuch an act, none 
of theſe words make the ſtate in he land conditional; for in the 
judgment of the law they are no words ot condition, and {» it was 
reſolved Hill. 18 Eliz. in C. B. in the caſe of a common #2:/51 ; but 
in the caſe of the king the ſaid or ike words do create a condition 
and ſoit is in the caſe of a will of a common perſon. Co. Litt. 294. a. 

12. Pro in ſom: caſes has the force of a condition when the thing 
granted is executory, and the conjideration of a grant is à ſervice or 
tome other like thing, for tobich there is no remedy but the ſtopping of 
the thing granted; as in the caie of annuity granted for counſel, 
or for doing the office of a ſteward of a court, or the ſervice of 
a captain, or keeper of the fort, as in Ugthred's cafe, 7 Rep. And 
in thoſe caſes the condition is not precedent, and therefore needs not 
be averred performed, when the annuity is demanded ; and thoſe 
caſes are within the reaſon of an exchange, where the land given is 
evicted, for here the failure of counſel or ſervice is a kind of eviction 
of that that is to be done for the annuity, in as much as he has no 
means either to exact the counſel or recompence for it, but to ſtop 
the annuity, And is to be noted, that this has ſo far the force of a 
condition, that it being denied once, it docs avoid the annuity, not 

| for that one payment, but forever. Hob. 41. in pl. 47. Mich. 10 
Jac. in the caſe of Cowper v. Andrews. 
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(I) Condition Deviſe. By what words a condi- C 59 J 


tion may be created by deviſe. 


rr 


1. IF a man deviles lauds deviſeable to his executor to ſell, and to Br. Conditi- 
1 make diſtribution of the money for his ſoul, and dies; if the ons, pl. 25. 
executor does ot ſell it, the heir may enter, for this creates a condi- © 


non. 38 Aff. 3. Adjudged, 39 Al. 17. |. 10. 11. 
Va V. 3 J » 39 F 2. () Ne. : 
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50 Conditions, 
Cro.F. 145. 2. (Se) [If a man ſeiſed of ſocage lands, having two daughters 
cit ma deviſes it to one of the daughters to have and to hold to her and her 
te ſon, S. C. heirs, fa pay her other fi/ter a certain ſum of money at a certain day, 
atjadzed, & theſe words make a condition, ſo that the other ſiſter, if the money 
1 is not paid, may enter into one moiety for the condition broken, 
Tol 411 becauſe (*) otherwiſe the ſhall be remedileſs. Mich. 31 & 32 Eliz. 
Sec. B. R. Crickmere's caſe, adjudged. ] | 


cordingly by 
all the juſtices Le. 174 pl. 242. Creckmere v. Paterſon, S. C. held accordingly by the whole 
ourt.—sS, C. cited arg. as adjudged, that the youngeſt ſhould have the moiety by way of limitation, 


Gouldlb. 134. in pl. 33.— Co. Litt. 236. b. cites S. C. 


Lane 56. 3. (Sz) [If a man deviſes lands te B. for life, paying to C. 61, rent 
- "8 de. yearly, which he wills to be paid at 2 feaſts half yearly, and if it be 
Derne arrear, then it ſhall be lawful to the Lord [to C.] to diftrain. It 
reddenlum ſeems this word (paying) makes not any condition, in as much as 
&0:yervum a diſtreſs is limited upon non-payment thereof. P. 8 Jac. Saccario, 


Lis 


20 l. vear! 
„ between Street and Beale dubitatur.] 


makes a 
con litlon Cro. E. 454. pl. 22. 


Br. deviſe, 4. In aſſiſe by a clerk it was found, that the anceſtor of the defen- 
C ug &99 Jant whoſe heir, &c. was ſeiſed of the land deviſable in fee, and de- 
viſed it by his teſtament to the cler, upon condition that he ſhall hare 
the land for his life, and that he ſhall be chaplain and chaunt for 
his ſoul during his life, and after his death the land fall remain to 
the commonalty of D. for ever to find a chaplain for ever ; and that be- 
cauſe the plaintiff had held the land by 6 years, and was not chaplain, 
the tenaut as heir entered upon him; and it appeared by inſpection, 
that the demandant was F ſuch age as that he might have been chaplain 
immediately after the deviſe z and per Birton, the entry is lawful 
| clearly. Br. conditions, pl. 111. cites 29 Aſſ. 17. = 
gp ri. F. C. deviſed a manor to his wife for 30 years, for and ts the in- 
& 51 tent and purp:/e, that his wife ſhall pay 30 J. yearly during the term 
Anon. S. P. to A. and others; and further deviſes, that his wife ſhould be 
1 bound to A. and the others to perform the will. This was held to 
e J. C. ſays 5 3 5 5 ; x 
the: tas par- DENG condition; for to what purpoſe ſliould his wife be bound if this 
ies 2gred, was a condition? but judgment was not given becauſe the parties 
but at the agreed. And. 50. pl. 126. Paſch. 17 Eliz. Hubbert v. Spencer. 


opinion of | | 
the juſtices was bent againſt the plaint'#, viz. that the entry of the heir was not lawful. Bendl. 


287. pl. 287. 8. . accordingly. 


1 6. A. drvijed Lands in London to B. and C. to holl in commun 
"64 upon condition to pay arent to his wife at the 4, uſual feaſts of the year, 
was givenin and if the rent be behind by © weeks, being lawſully demanded, that it 
enge 4 ſpall be lawful for the wife ts diſtrain; and added, that his full · intent 
eee 3 was that {ne thould be annually paid the ſaid rent accordingly. I he 

60 queſtion was, if the entry of the heir be Jawful or not? or if the pe- 
totevera Ju- Naſty of the expreſs condition be deſtroyed by the penalty of the 


Kcez, that diſtreſs, and ſo a limitation of the payment of the rent to the 


. #! ” . | 
ber  feme, and the heir to take no advantage of the breach of fi: 


(who had : of x , 
brought condition? Manywood and Mounſon held, that the heir ſhould not 
<-er-enton enter for the breach; but Dyer and Harper e contra cearly, and to 


A 27-50 1 \ 2 
bicach of vas the opinion of Wray Ch. J. and Saunders Ch. B. in prafſentia 
Manwovs 
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Manwood ad Menſam, and that both penalties, viz. the condition che conditi- 
and re-entry, and the diſtreſs to the feme for non-payment, are ny ſhould 

good remedies and ſecurities for the firm payment of the rent to the g 1 
teme according to the intent of her baron; and as to the demand of a will made 
the rent, they thought ſhe need not make any ſuch demand, but that ROO Rs 
it is payable by the deviſees at their peri), if they would ſave their on 
land; but that the feme ought to demand it before ſhe makes any H of 
diſtreſs. D. 348. a. b. pl. 13. Hill. 18 Eliz. Anon. Lardi jor a 


certain term 
ef years, yielding and paying 20l. yearly at Michaclrias to 7. D. The 20ol. not being paid, the 
heir entred ſuppoſing that thoſe words made a condition, and his entry was adjudged congeable. Cro- 


E. 454. Pl. 22. Irin 37 Eliz C. B. Fox v. Carlyne. 


. A. ſeiſed of land in fee, by his will in writing, granted a rent- 3 Le. 65. 5 
charge of 51. per ann. out of it 79 His younger ſon towards his education 97 Loy 
and bringing up in learning; and if in pleading the deviſee ought to 585 
aver, that he was brought up in learning was the queſtion; and it was verbis. 
holden by Dyer, Ilanwood and Mounſon, that ſuch averment needs 
not, for the deviſe is not conditional, and therefore, altho* he be 
not brought up in learning, yet he ſhall have the rent. 2 Le. x 54. 
pl. 186. 19 Eliz. C. B. anon, 

8. A man deviſed land to his wife, proviſo my will is, that /he ſhall 
keep it in gied repairs, cited per Cur. to have been adjudged. Le. 
174. in pl. 242. Trin. 30 Eliz. : 

9. A. deviſed lands to B. paying 40l. to C. it is a good condition; 
for C. has no other remedy, and a will ought to be expounded accord 
ing to the intent of the deviſor; per Wray, Le. 174. pl. 242. TI in. 
30. Eliz. B. R. | 

10. A man deviſed a houſe in London to his wife, provided if ſhe 3 Le. xa. 
clearly departs out of London, and dwells in the country, that ſhe ſhall Pl. 204. S. 
have a rent out of the ſame &c. It was agreed, that this was a god C. a mitte 
proviſo to determine her eſtate, tho? there be no words that the eſtate e 


thall ceaſe &c. Cro. E. 238, pl. 5. Trin. 33 Eliz. B. R. Allen v. condition. 
Hill. | | 


(K) Condition or Limitation. What ſhall be (aid 
a Condition, and what a Limatin, 


IF a man deviſes land to his daughter in tail, with divers re main- g.. 11 ) 
ders over; proviſo that his daughter and every one in remainger pl. 1.8. C. 
| ſoould permit and ſuffer J. (who then enjoyed the fail land) 2; enjoy 
| the ſaid land during his life this ſhall not be any limitation upon the 
eſtate of the daughter, though the be heir general, and fo the her- 
ſelf is to have the advantage thereof, it it be a condition as it 
ſeems becauſe this is the proper word for a condition. Mich, 37 
liz. B. Thomas's caſe, Per Cur. admitted, 
2. It a man leaſes to a woman for 40 gears, upon condition Quod ro. E 
hi tam diu viveret, & cuſtudiret ſeipjam a ſole widow, & inhabitaret hs Hardy 
upon the premiſes ; this is not any limitation, becauſe the words » Seher, 


upon condition that /e make the intention uncertain, and therefore Gone 
* : » 
1 


8 


. 


r TP VOIR 
> 4 aa © * * 
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7 en 2 
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_ ; # 4h . 
6r Conditions. 
Clench, and the leaſe determines not by the death of the leſſee, Mich. 27, 38 
. . Eliz. B. between Sayer and Hardy adjudged. # 

eid the 
words (quod ſi) not being anſwered with other words (quod tunc) and thereby to make the intention 
of the parties full what it was that ſhould be done, to be w:thout ſenſe, and otherwiſe the intention 
cannot be judged of; for it might be that the ſhould forf-it a penalty, or part of the term, or of the 
profits ; but that for this uncertainty the leaſe is abſolute, and the Words void, and neither make a 
limitation nor a condition; but Popham held that had the words been that the leaſe was for 40 years, 
if the to long lived unmarried, and inhabited there n, it would be a limitation, and the leaſe would 

etermine by her marriage or death, ſo that ſhe could not inhabit therein; and ſo it was ailtirmet 
was the truth of he cate, but was miſtaken drawing the verdict; for the words (ſub hac condi- 
tione) were not in the leaſe; but Fenner held the words ſub hac con litione full enough of them- 
ſelves to make a condition of re ent v, and are a condition, and not a limitation, and that this con- 
ditioh is well performed, and the leaic is abſolute, and therefore adjudged for the plaintiff. Poyh. 
99. Sawyer v. Hardy, S. C. Popham Ch. J. held thet if the word (Si) had been omitted, it would have 
been go d to determine the leaſe : but by reaſon of the uncertainty occaſioned by that word, he 
and Gawdy, and Clench, held it ſhould be taken as a void clauſe, and they all agreed that had it been 
Si tam diu ſola viveret & inhabitaret in eodem meſuagio, the leaſe had determined by her marriage 
or death; and Popham took a difference between the words dwelling there during the term, and 
dwelling there during his life, and tha: in the lat caſe it would begood for 40 year, „lo. 
400 pl. 525. S. C. adjudged that the term was not determined, but went to the executors ; tut 
otherwiſe it had been if the words of the leafe had been Si tam diu vixerit vidua; for there the 
Werds make a limitation collateral to tne term; but here the breach does not come without mare 
riage or non-habitation b, the intent of the words ſub conditione quod &c. and to a diverſity be- 
tween a limitation and conditional words. Ow. 107. Sawer v. Hardy, S. C. adjudged that che 
term continued. Goulcſd. 179. pl. 112. S. C. adjudged accordingly; and Popham and Clench 
held, that if the words (ſub conditione quod) had been omitted, it would have been = limitation. 


7 85 7 ; * x7 of o 

* phate 3. If a man having three ſons deviſes his lands to the eldiſti, upon 
A” condition that he ſhall fay 20 J. ts every of the other two ſons, aud 

8525 > 1 , 5 , , 
and Gawdy that if He fails in payment thereof to any of the ſons, that hen they 
4 1 Say may enter, and have the land, this is a limitation; fo that it the eldeſt 
„ es 3 i does not pay the money, the two ſons may enter into the land. Tr. 
d 41 3 8 1 : . 

and it is all 43 Eliz. B. R. between Haynſworth and Pretty adjudged per cur. 

one as if he 
had devited thi: if his elieſt fon did nat pay all legacies, his lands ſhould go to the legatories. And 
ibid. 919, 920. pl. 14. Bill. 45 Elz. B. R. reſolved accordingly by all the juftices, and judgment for 
the detendant; tor it is an immediate deviſe or limitation to the other two fons, if the elden does not 
perform the condition. M. 644. pl. 891. Hamſworth v. Pretty, S. C. reſolved that the faiture of 
payment is cond tion precedent to the deviſe of the land to the younger ſons, and not any condition 
or limitation to the eftate of the elden ſon; and alſo that non-payment to one of them will give the 
eſtate to both, tho payment be mate to the other, Noy 51. Aynſverth ve Battiy, S. C. xefolvel 
accordingly. 8. C. cited by Vaughan Ch. J. Vavgh. 271. 


| pacing 4. If the king leaſes for years, rendering rent, and by the fame 
12 © deed the leſſee convent & concedit with the king, his heirs and ſuc- 
der Tit. ceſſors, not only de novo fo repair the bill leaſed within one year 
Ri. rl. after, dut 40% 2 feep it in repair during the term; this is a limita- 
7.8. "hs tion in the King, in as much as it is an executory conſideration; ſo 
that by the non- performance thereof, the leaſe ſhall be void. Paſch. 
10 Jac. Saccario, between Sawyer and Laſt, for Croſhe Mills, ad- 

Judged. | 
Cro. E. 376. 5- If a man hath iſſue tu ſons, ſcilicet, R. the eldeſt, and P. the 
pl. 27 Baid- youngeſt, and allo tu daughters, and deviſes certain lands to H. in 
3 tail when he comes to 24 years of age, upon condition that he ſpall 
27 Elz. pay unto my two daughters 201, a year at their full age, and if the ſaid 
C. 3 the H. dies before 24 then I will that R. my ſon and heir, ſpall have the 
„ land to him and his heirs, he giving and paying to my ſaid daughters 
don den, The ſaid monty in ſuch manner, as H. thould have done if he had lived; 
wd 29: > and if my ſons H. and R. (if the ſaid lands come to the ſaid R. by the 
3 death 
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death of H.) do not pay the (iid money to my ſaid daughters as afore- j;,:...:,, 
ſaid then I will my ſaid land hal remain to my daughters and their by 3 iutti- 
heirs for ever; and after the deviſor dies. This is a limitation up- ees, but 
on the eſtate of H. and not a condition; ſo that if H. does not pay 621 
the money to my ſaid 2 daughters after his age of 24 years, and at nan ay 
the full age of the daughters, R. ſhall have it by way of limitation, in wr of 
and cannot enter as for a condition broke, becauſe that (*) other- error 

wiſe, ſcilicit, if this ſhall be a condition, it would defeat the portians YA 
given to the daughters, end the future deviſe to them, which 1s a- * Fol. 412. 
gainſt the intent of the deviſor. Mich. 38, 39 Eliz. B. R. between —YX" 
¶iſeman and Baldwin ; adjudged ina writ of error per totam Cur. 3 my _ 


and the judgment given to the contrary in Banco reverſed. judgment 
1 in C B. was 

reverſed by 3 indges.— Ow, 112, 113. S. C. in B. R. the judgment in C. B. was reverſed by 

3 judges (abſente the Ch. J. as it ſeems). Gouldſb. 152. pl. go. S. C. and Gawly, Clenca, 


and Fenner agreed it to be Imitation and no condition, and therefore reverſed the firſt judgment. 


6. If a man deviſes lands to another in tail, upon condition that he * See (E) 
fall net alien, and that if he dies without iſſuc, it hall remain over?“ * 
to another in fee; and after the deviſee aliens, yet he in remainder 
cannot enter for the condition broke, out the heir at the common dato; 
for this is not any limitation but a condition. Mich. 10 Jac, B. 
between Shine and Dame Pond, per Coke and Warburton. 


7. If a man devi es 20l. by his teſtament, ts V. N. to be paid in 


4 years, and he dies in the firft year, yet his executors ſhal! have it; 
for this is no condition, but a limitation of payment. Br. conditions 
pl. 187. cites 24 H. 8. | 
2 e * 72 . . *424 , 
8. A man ſeiſed of land in gaveihind has iſſue 2 ſons, and by will Ac 
Phe 3 , . 3 in beroupb 
deviſed it to the eldeft jon in fee, upon condition that he pay to the wife of ©! * 
the deviſar Iool. at a certain day. He did not pay the money at the endet d te 
day. Manwood doubted whether the youngeit might enter or not the uſe of 
upon his brother's moiety as by a limitation implied in the eſtate, if 
} 17577 : : 1 PrP and atter 
the condition be not performed. D. 316. b. pl. 5. Mich. 14. & 15 gwijzdco 
Eliz. Anon. | his wife lor 
lite, re- 
mainder to hit ele ſen paying 40:. to each of his brothers and his ſiſter ⁊vitt:a 2 years after bis wife's 
deuth. The court held this a limitation, and not a condition; for if it be a condition it extin- 
guiſhes in the heir, and there would be no remedy for the money; but being a limitation, th law 
will conſtrue it that on non-payment his eitate thall ceaſe, and then the law will carry it to the 
heir by the cuſtom, without any limitation over; and judgment according!y. Cro. E, 204. pl. 39. 
Mich. 32 & 33 Eliz. B. R. Weilock v. Tiarmord. 2 Le. 114. pl. 152. S. C. adjudged a 
limitation —8. C. cited very full, 3 Rep. 20. b. 2 1. a. as adjudg'd accordingly, and chat fo the doubt 
in D. 14 Elz. 317. moved by Manwood 15 weil rethed —5, C. cited per Cyr, Cro. J. 592.8. C. 
cited Arg. 2 Brownl.. 69.— 8. C. cited 10 Rep. 41.—8. C. cited Lat. 9.2. C. cited 
Cart, 93 > 8 
A cepybeſder in fee of landt in Borough Engliſh had i/Jue three ſons, B. O. and D. ard ſurrerder d 
It to the uſe of his will, by which he deviſed it to C. in fee, upon condition ve bend pay to his 4 
daughters 201. a Piece at their full age, and dies; B. nas iſſue 2 daughters, and dies; C. is admitted 
and does not pay the ſaid ſum to the daughters at their full age; D in the name of the 2 dauchters 
of B. enters, and they ditaſſent, and after he ente:s in his own name, and ſurrengers to the uic 
of the defendant, who is admitted. It was held by all the juſtices ex ept Willlams, that it is & con- 
dition; for 10 Wall be cx pounded according to the c mmon law, where it is not neceliary to expornd 
it otherwiſe. Cro. J. 56. pl. 2. Hill. 2 g ac. B. R. Curtis v. Wolverton, 


9. A man deviſes his houſe and certain land to his father for life, 
proviſo that if he will inhabit upon it, then it ha remain to the lord ; 
this was adjudged to be no condition, but a limitation of the re- 
73 mainder 
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62 Y 5 Conditions. 


mainder, and that the heir of the deviſor cannot enter for the non- 


performance. Dal. 117. pl. 12. 16. Eliz. Anon. 
And 184. 10. The Mtber having 2 daughters, E. and F. covenanted to 


a ces Rand ſeiſed to the »f: of E. the eldeſt in tail, upon condition that ſhe pay 
SammsS.C. 79 F. Zool. within a year after her deccaſe, or after F. ſhould be 18, 
butS. T. and if jhe fail, or die without iſſue before payment, then to the uſe of F. 
end in tail. The mother died, E. married and had iſſiue, but died 
clearly ap. in tail. The me e „ £. married a 4 iſſue, but die ſoon 
[ 63 ] after without i ue, before the time for payment. The court held 
pear — Clearly as to the point of dying without iſſue, the ſame is not a condi- 
S Rep. 34. tion, but rather a limitation of the eſtate, and they amount to no 
ping ec” more than what the law faith without them, {viz.) If ſhe die with- 
Gouliſb $3. Out iſſue, the eſtate tail would be ſpent by that means, and does not 
pl.2z. ceaſe, or is cut off by any limitation. 1 Le. pl. 233. Mich. 30 & 


Plain v. 71. ; 8 
e Eliz. C. B. Samms v. Paine. 


but S. P. does not appear. 


S. P. Co. 11. Limitation determines the eſtate without entry. 10 Rep. 40. 


Lit: 214-b, b. Trin. 11 Jac: in Mary Portington's caſe. 


7. cites the caſe of Williams v. Fry. S. P. 


The nature 12. Condition dehnt the eftate, and ail remainders depending up- 
of a condi- R d the nart his ke; Iv ſhall has 0 ö : 
non t on it, and the party or his heir only ſhall have benefit Hit; but li- 
dw back mitation determines the eſtate, and the remainder continues upon 
t Jo. 58. Mich. 22 fac. 3. R. in caſe of Foye and Hynde. 
_ 13. Ss that it A. was tenant for lite, remainder to B. in fee, on 
ner, or Condition that A. being icme {ole continues a widow; if A. mar- 
lefloz ; but ries, the heir enters, and defeats the eſtate of A. and of B. alſo; 


21 mitat on but if an eftate had been granted to A. durante viduatate remainder 


arries the ; : : 1 
cn tur- to B. and after A. had married, the eſtate of A. had determined by 
ther. Per the limitation, and the remainder to B. ſhould be granted, Jo. 58. 
1 Mich. 22 Jac. B. R. in caſe of Foy v. Hynde. 

299. | 
pl. 409. Mich. 28 El'z, 
by way of remainder, or otherwiie. Sav. 77. in S. 


Limitation is when the firt eſtate is deſtroyed, and new eſtate l mites 


* 


14. If one deviſe a term to A. paying to B. ſo much per ann, 
and for non-payment, that he may enter into parcel, this is a limita- 
tion not a condition. 2 Sid. 130, 131. 151. Paſch. 1659. B. R. 
Fynmore v. Crockford. 
15. Deviſe to J. his eldeſt fon for life, remainder to him in tail, 
remainder % R. in tail, remainder to W. in tail, remainder to 17 
in tail, provided, and upon condition, that F. and his heirs fall pay 
to the 3 brothers an annuity of 201, apiece out of the ſaid lands, and that 
He ſhall marry a wife of 10091. portion, upon default whereof le deviſes 
all theſe lands to his 3 ſons and their ſeveral heirs male for ever, as 
before is limited, cqually to be divided amongſt them, and that it 
ſhould be lawful to enter &c, Tho? this deviſe is ſaid to be upon 

expreſs words of a condition, yet it is but a limitation of the eitate; 
for if it were a condition the eſtate were fruſtrate and the heirs at 
law ſhould have advantage of it. A deviſe to the eldeſt fon, tho? 
it be by words of a condition, yet it is a limitation, and upon the 
limitation it ccaſes without cutry or claim, and cites Boraſton's caſe, 


3 Rep. 


Conditions. 63 


3 Rep. fol. 21. So that by the breach or non-performance the eſtates 
of J. ceaſes, and it now veſts in R. Cart. 171. Hill. 18 & 19 Car, 
2. C. B. per Bridgman Ch. J. in cafe of Rundale v. Eeley & al'. 
16. It is the office of a limitation generally to determine the eftate 
without entry or claim, and that a /franger at common law may 
tale advantage of a limitation. Agreed and admitted by Serjeant 
Jones, Arg. but he ſaid, that there is a difference between a limitation 
dependant upon a collateral ſingle act to be performea unice vice, and 
a limitation dependant on payment of rent which ariſes out of the 
land, which by its creation may have continuance of ſucceſſive acts; 
but that this difference does not extend to the caſe of a dummodo 
ſolverit redditum, and therefore will require a particular anſwer. 
That the principal caſe is of a rent ifſuing out of land and to have 
continuance in ſucceſſive acts, but 'tis not fo in the limitations in 
the other caſes; and tho* the books cited all concur, that the eſtate 
determines without entry or claim, yet no authority has been cited, C 64 ] 
where, in caſe of a rent, the eſtate ſhall determine without demand -D 
of the rent; the reaſon whereof feems to be, becaule there is other 
remedy for the rent without ſuch rigour, but not in the other caſes, 
2 Jo. 32. Hill. 19 Car. 2 ia caſe of Tuſtian- (alias Tufton) v. 
Temple. | | 
17. The Earl of N. d-viſed a houſe and lands to his wife for life, Raym. 236, 
and after her death to his grandaugl ter A. A. and the heirs of her body, 237+ 5 
provided always, and upon conditon, that ſhe marry with conlent of his ka 
ſaid wife Sc. but atherwije he bequeaths it ta P. It was held, that chat it is a 
this proviſo made a limitation of the eſtate to let in the remainder I'miteon 
7 257 1 . and not a 
man; for tho” the word condition be uſed, yet limiting a remainder nνꝗ'n; 
over makes it a limitation; and if it were a condition, then none for tho' the 
could enter for a breach of it but the heir, which ſeems to be Words r= 


. 3 = | expreis 
againſt tne intent of the teſtament. Vent. 199. Paſch. 24 Car. 2. . 
B. R. Fry's caſe als'] Fry v. Porter. condition, 

| yet the) 
muſt always be conformable according to the intention of the parties, and cites ſeveral cates by which 
It appears, that words of condition in a will ſhall enure as a limitation; and tho* in Mary Portington's 


caſe, 10 Rep. it is taid otherwiſe, yet that is but an accumulitive reaſn which was not neceiizrv. 
——2 Lev.21.5. C. adjudg'd acgordingly.— Mod. 36. Porter v. Fry S. C. but the word (provided) 
is not, mentioned, but only the words (upon condition) —5. C. cited per Cur, 2 Selk. 570. 
Vent. 202, 203. in S. C. Haile Ch. J. ſaid, that this had received as many reſolutions as 
ever any point did, and cites ſeveral cates, and ſaid, that nothing but the opinion in Mary Portington's 
Cale, 10 Rep. 41. was againſt it. Vent. 322. cites the 5. P. in 10 Rep. in M. Portington's caſe, 
but ſays, that the current of authorities ſince are otherwiic. 


18. Holt Ch. J. faid, he ſaw no reaſon why expreſs words of con- 
dition might not be conſtrued as a limitation in deed as well in a will, 
tho” the Jaw had not been carried ſo far. 2 Salk. 570. Trin. 3 
Annæ, B. R. in caſe of Page v. Heyward, 
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64 | | Conditions 
(L) Upon bat Conveyance it may be annexed, 


'Fitzh, con [r. 7 _— of ail his right may be upon condition. 17 E. 
dition, pl 


T4 cite; o 
C. and 27 1 7, pl. 2. Co. Litt. 274. b. 8. P. . it is made by a diſſeiſee. See Tit. 
releaſ -W. 


Ar e + may be male upen conditi n, per Penroſe and Perle, which was affirmed per Cur. in the 
argu nent I. che ale. Br releaſes, pl. IJ» cites 4 3 Aff. 12 

A man cant releaſe a right er choſe in act on non cer, * and reſerve the thi ing by the condition; 
For all s gone by the rel e fe, and the condition 1s void ; Q Were in 5 &c. by the opinion of Fineux. 


Br rela ns, A7. conditions, pl. 84. cites 8. C. & 8. P. by Fi- 
neux Ch. 2 : 

A releaſe canaot be on condition, nor for a time. Kelw. 88. a. pl. 2. and $9. a. pl. 8. Hill, 
22 H. 7. 


In debt defendant pleads one of the common letter: of licerce under the band and fe. il of the plain- 
tf, whereb; he gives the defendant liverty for three mint} fy rd covenants, that if be U2 uld ſue or 
v. . N tim in that time, tie de? endant jp 21a be ac itted of ihe 61 ; and tbat be did ſue lim, S.. 
Flaint'ff demurs. The re was, if this ſhould amount to a releaſe ? ? and held by the court, that 
it Þ-in> under ſ-2!, an! che »la ntiffs own egreement, 85 was not barelv a covenant, but a releaſe upon 
cond ton, and accord: ng judg ment for the defendar. 2 Shou. 446. pl. 411. MM: ch. I Jac. 2. 
B. R. ace h v. Cobb . C. cited, and S. P. . to be admitted. Arg. Show. 331. Mich. 3 


* Vy & NI. 


See (N) of. [2. If a capyhelder ſurrenders to the Lord to * do his will, _ 
$—* 19? condition to pay 15). this is a good condition. Mich. 2 Jac. B ; 
Wordis Garden's caſe, per Cur.] 

Fare 


wich fig ui ſies either to make or do, waich Mr Danvers tranſlates to make; but feeras (to do) bet 
anſwers the meaning here. | 


[ 65 


» Br. fer- [3. Aleſſee may ſur render upon condition. * 14 E. 4. 6. adjudged. 
eng, N Co. 4. Aadreto Corbet. 28. b. +44 AL. 3. 

26. [but thi- in the lar, de eal tion fee ems miſprinted, and that it ſhould be 7 E. 4. 6. as in Roll, ard 
ſo are he other editions. 4 Br. c aditions, pl. 156, (155} cites 8. C. that it waz upon CURd:014 
rendring rent, and for default of payment a re-entry 5 but Brooke lays that it ſcems it ought to ve 
by deed indented Br. De wer, plc 74. Cites S. C. that ſurre; der may well be upon conditions 

A ſan ender may be upon C Mnditiony aid therefo re Bro oke 1475 't ems to h im hy it a rele-t fo may. 

Br. conditions, pl. 192. cites 7 E. 4. 29. and 43 . 2.- Note, by the zuſtices and ſerjeants, 
that A man may t a 8,27 n Lp conditi 33 tEeut «a teed ; CCnire of an e, eat: or lite 5 for t. 143 
1 to be by ceed. B. R. conditions, pl. 149, C tes 714. 29. "7 Br. relealce, pl. 34. 
Cites S. C. and Br ce . the ſame lin ſeeins to be of ae e ſe Re'eaſe may to made upon Cr 
dition, per Penroſe _ Perle, quod athrmatur per Cur. inthe argument of the caſe, Pr. releaſes, pl. 
39. cs 43 Mp 32 & 4; + Br. furrencer, pl, 37. cites S. C. — Fitzh. A ili. e, 


Pl. 355. cites 8 . 


Fitzh. aſ- 4, A confirmatior may be upon condition. Co. 5. Fer 

ſiſe, pl. 355 LT A M : 5 rd, 81. b. 
eites 44 ry „pl. 5. S. P. . 
40 ci tes . C & S. . : 


Br. ſurrender, pl. 37. cites 8. C. & S. P. 


* In the . A deviſe lands deviſeable was good at common late upon 

d „ condition. * D. 3 Ma. 8 | 

- _— 563. cites 29 Al. 17. S. P.—Þr, deviſe, pl. 16. cites 8. C,—Pr, conditions, 
„ III. Cite $5, C. 


7 „ Zo. SER 
ſ6. A in of an uſe at ccm law was good upon condition. 


D. 3 Ma. 127. 52. 


7. A. 


Conditions. 65 
7. A de viſe 1w:thin 32 & 34 H. 8. may be upon condition, be- 
cauſe the ſlatute gives liberty to deviſe at pleaſure, D. 2, M4 
127. 52, | | 
85 Ry cannot releaſe a perſonal thing, as an obligation upon 
4 condition ſubſequent, but the condition will be void, becauſe a 
perſonal thing being once ſuſpended is perpetually extinguiſhed, 
Hill. 9 Car, B. R. between Barkly and Parks, per Cur. agreed. 
9. But a man may releaſe a perſonal thing as an obligation or 
ſuch like, upon a condition precedent, for there the action is not ſuſ- 
pended till the condition performed. P. 10 Car. B. R. between 
Barkley and Parkes, adjudged upon a demurrer, where the releaſe 
was of an obligation with a proviſo, that he who releaſed might 
enjoy 1201. due by J. S. at a day then after to come, which was a 
condition precedent, as the court then adjudged it. ] 
10. Land was given in tail, fo that the donee may alien in profit of 
his iſſue 3 and per Wilby this is a good condition; Brook ſays quære 
if he may alien. Br, Taile & Dones &c. pl. 7. cites 46 E. 3, 4. 
11. Cintra of a gift or grant of land, franktenement, or chatte!, 
where the ſame thing paſſed ; but by the releaſe the choſe en action, 
or right, is extinguiſhed, and can't be reſerved by releaſe, Quære 
inde, Br. conditions, pl. 84. cites 21 H. 7, 24, Per Fineux 
Ch. J. 
I 2 In dower the defendant pleaded, that he dedit & conceſſit to her 
a rent in recampence of her dower, which fhe accepted of. The demand- 
ant rep/red that it was upen condition, that if the rent ſhould not be 
paid within a month, the rent ſhould ceaſe, and the deed ſhould be 
void. It was held to be no bar of dower, and judgment for the de- 
mandant, and the plaintiff was reſtored to her dower without having 
made any demand of the rent. Cro. E. 451. pl. 19. Mich, 37 & 38 
Eliz. C. B. Wentworth v. Wentworth. 8 
13. A. made a feoffment to the uſe of himſelf for life, remainder But God- 
to his wife for life, remainder to his own right heirs, provided if his frey _ 
ſon interrupt his wife, it ſhould be 2 the uſe of the wife and her heirs, deten 
A. made a leaſe for years to begin after his deceaſe, and died; the reaſon to oe 
ſon diiturbs the wife. Retolved per 2 juſtices that no uſe would [ 66] 
ariſe to give the wife the fee. Arg. Cro. E. 765. cites it as Hill. becauſerhe 
42 Eliz. Leizh v. Burton. ks 


heirs was ehe antignt reverſion, and no new eſtate, and that condition cannot be annexed thereto. Ibid. 
10. 742. pl. 1022 Mich. 41 & 42 Eliz. Barton's cafe S. C. reſolved by Fopham and An- 


dertoa Ch. J. that the future uſe was checked by the leaſe, and that it ſhould ariſe by reaſon of this - 


&:turbance, 


14. IL a condition be releaſed upon condition, the releaſe is good, 
and the condition void. Co. Litt. 274. b. | 


(M) Upon what af it may be created. 


SE. 1 E tenant cannot attorn to the grant of a ſeignory upon con- Arcornment 
dition, becauſe this is but a conſent, and no intereſt paſe- be a granter 


ſes from him. Vide 15 E. 3. Aſſiſe 95, = 8 
L 
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66 Conditions. 
condition is void; becauſe the grantee is once ſettled. But this is to be underſtood of a condir e 
fot ſequert, and not ofa condition precedent, for in this caſe the condition precedent is good, Co. Litt. 
274+ b. 2 Rep 68. a. S. P.—for chere is no attornment till the condition is pei formed. 
5 Rep. 81 a. b. Paſch. 37 Eliz. C. B. in Ford's cafe. S. P. The learning of attorn- 
; ments is now of very little uſe ſince the ſtat. 4 Ann, cap. 16 8. g, 10, and 11 Geo, 20 cap. 19, 


8. 11. | 


2, If a man deviſes a term to J. S. and the executors aſſent that F. 
S. and F. N. ſball have the term, or that J. S. fhal' have it upon 
condition; in this caſe J. S. ſhall have the term ſolely and abfolutely ; 
| for after the aſſent of the executors, he is in by the deviſe; per 
| | Cur. 4 Rep. 28. b. Trin. 33 Eliz. B. R. | 

3. A reſignation by a parjon cannot be upon condition, becauſe it 
is a judicial aft to which a condition cannot be annexed, no more 
than an ordinary can admit upon condition, or a judgment be con- 
feſſed upon condition, which are judicial acts; Arg, And afterwards 
upon arguments given in writing by the civilians, judgment was 


entred accordingly for the plaintiff, Ow. 12, 13. 34 Eliz. C. B. 


* SAS. 2 


OSS 4, nor err, too 


2 


x 

}  Gayton's caſe. | 

1 l 4. Executor cannot deliver a legacy conditionally, per Fenner, 7 
: 18 Jac.B.R. to which Popham agreed. Cro. E. 462. pl. 8. Hill. 38 Eliz. B. R. 4 
/ | the S. P. admitted per Cur. In ſuch caſe the condition is void. Arg. Roll rep. 140. 8. P. 3 
þ admitted cro. E. 462. pl. S. by Fenner and agreed by Popham, 


Such aſſign- 5. The heir cannot afſign arnver upon condition. Per Fenner 
ment be void J. to which Popham agreed. Cro. E. 462. pl. 8. Hill. 38 Eliz. 


and ſhe is in 
paramount. . . 


Arg. Cro. | | 
F. 451, 452. in pl. 19.————Cro J. 614. pl. 4. Paſch. 18 Jac. B. R. the S. P. admitted per 
Cur. | 


Oro. E. 461. 6, A licence ta a copyhilder to make a leaſe for years cannot be 


55 — made to be void by a condition ſulſegueut to the execution thereof, to 
B. R. Had- undo that which was once well executed; But there may be a con- 
don v. Ar- dition precedent united to it, becauſe in ſuch a caſe it is no licence 


ror {miih. until the condition performed. Agreed per tot. Cur. Poph. 106. 
- C.&S.P. . 2 - = — : 8 
by Fenner, Hill. 38 EIIZ. in caſe of Hall v. Arrowlaith, 


that a lord | 


cannot Umit 2a condition in his licence; becauſe he gives not hing, but only diſpenſes with the forfeiture 
and all the eftate paſſes from the copyholder, and conſequently cannot annex a condition; to which 
Popham agrecu. Ow. 72, 73. S. C. & S. F. held accordingly by Fopham and Fenner; but 
Clexch c contra. Ny. 171. Hart ve Arrowſmith, S. C. 


67] 7. Letters patents of denigatian made to an alien may be either 
Butonecan- upon condition precedent or ſubſequent, and ſo the king may make 


t be na- * 17 Ns . 
dur Heeg up. A Charter of pardon to a man of his life upon condition. Co, Litt. 
orconditiona, 274. b. 
2 becauſe it is 

F a;ainft the abſoluteneſe, purity, and incebility [indelibility] of natural allegiance, Co Litt. 129. a. 


8. An expreſs manumiſſion of a villein cannot be upon condition, 
becauſe once irce in that caſe and always free. Co. Litt. 274. b. 
9. If a parſon charges the glebe with a rent with conſent of the or- 
dinary, this is not good without the aſſent of the patron that has the 
fee limzle to make the charge perpetual ; but ſecing this ent of 
| | 6 the 


Condition. 


the patron is in reſpect of his intereſt, his aſſent may be upon condition. 


Co. Litt. 300. b. - 
10. An affignment of derber cannot be upon condition, nor an 


aſſint to a legacy; an admittance of a copyholder cannot be upon con- 
dition, In theſe caſes the condition is void. | 


(NJ) To what things Conditions may be annexed. 
[And How. pl. 1.] 


$* Fin of tio acres upon condition, and for breach that 
£ he may re-enter but in one, this is good. D. 3. Ma. 


127. 55. | ä 
| 7 : A tenth may be granted by the clergy to the king upon con- 
dition. 21 E. 4. 46. ] | 
[2. If a copyholder ſurrenders to the lord * to do his will, upon 
condition that he ſhall pay to him 101. this is a good condition. Fol. 413. 


Ses (L) pl. 2. and the note there. 


[A. A contract may be upon condition. 44 E. 3. 28.] A: in debt 


5 or a houſe 
ſeld to the defendant for 1ol. who ſaid that it was fold for 10l. and that the plaintiff ſhould 7 ir 
down and carry it to bim, and that then he would pay the 1ol. and ſaid that he was at all times ready 
to pay in caſe the other would pull it down and carry it; by which the other ſaid, that the bargain was 
fimple, and the other e contra. Br. conditions, pl. 28. cites 44 E. 3.27, 28. 


5. Matter of record may go upon condition ſometimes, Br, Con- roars 

5 2 C pPardonis 
ditions, pl. 236. 3 
ſometimes upon condition, Ita quod ſtet rectus in curia &c. and conuſance of plea is granted ita aue 
 celeris fiat inde juſtitia alioquin redeat, &c. Br. conditions, pl. 236. 

And conſultation was granted upon prohibition, upon condition that it ſhould not be prejudicial to the 
preſentaticn of the king. Ibid.— Br. conſultation, pl. 10. cites 43 E. 3. 8. P. — Br. ſpoliationg 
pl. 5. 8. P. cites 43 Aſſ. 35. | 


(O) He to be created [and pleaded.) 


1. A Condition of an obligation is good, if it be wrote upon the ] _— 
Charlton 
back. 41 E. 3. C. 10. b. 83 

not know but a man might make an obligation ix a letter if he puts his hand and ſeal to it. Vern. 
114. Mich. 1682. in the caſe of Moore v. Hart. S. P. notwithſtanding that it be not the deed- of 
the obligee; but contra, if the condition be tack'd to the obligation, per Thorpe and Kirton, quod 
non negatur, Br. conditions, pl. 19. cites 41 E. 3. 16. | fo is the large edition, but the ſmaller edi- 
tions, are 41 E. 3.101 Fitzh. Barre, pl. 196. | but miſprinted 186.] cites S. C. & S. P. admit- 
ted. — gr. Faits, rl. 7 cites S. C. & 5. P. by Thorpe and Kixton.— See tit. faits, (G) per totum. 
— ve: tit. indorſement: | 


{2. A condition to perform a matter in fad, without writing, is [ 68 J 
good. 11 H. 6. 25. b.] i | . 
[Z. As in an indenture a man may bind himſelf upon condition, 
to perform all the covenants between them made for the permutation 
of a benefice of which there is no writing. II H. 6. 25. b.] 
4. So if the obligation be indorſed upon cpadition to tand to the 
award of F. S. this is good. 11 H. C. 25. b. 
x 5. A 
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68 Conditions. 


S. P. Br. [5. A man may aver a leaſe for years to be upon condition 


— and plead the condition without ſhewing the deed thereof, becauſe 


cites v. II 4, it is but a chattel, 7 H. 4. II. Hill. 15 Car. B. R. between Petter 
16.— Tho an Oldreeme, adjudged upon a demurrer, but not moved to the 


z man can't court. Intratur Mich. 15 Car. Rot. 375. 


in any action _ 
plead a cindition concerning a freeto!d, <virb:ut ſhewing <vriting of this; yet be may be aided by the 
erde at large in aſſiſe of novel diſſeiſin, or in any other act on where the julices will take the ver- 
dict of 12 jurors at large. As if a n [oo pri ln leaſes to another fer" life without deed rendring rent, 
ard for default of payment a re-entry Sc by force whereof the leſſee is ſeiſed as of freehold, ang after 

ce vent is bebind, by which the Ver entreth, and lee arraigns an aſſiſe of novel diſſeiſn, leſſor Pleads. 
bet he did no d feng er diſſeiſin, and ur on this the aſſiſe is taken; in this coſe the recog tors of the 

aſſiſe may give their verdict at large, a3 to ſay, that the derendint was ſelſed of the land in his de- 

meſne as of fee, and ſo ſeiſed let the ſame land to the plaintiff for life, re dering ſuch a yearly zent 

payable at ſuch a feaſt, &c. upon ſuch condition, that if the rent were behind at any ſuch feaſt at 

which it ought to be paid, then it ſhould be lawful for the leſſor to enter &c by force of which 

teaſe the plaintiff was feifed in his demeine as of freehold, and that afterwards the rent was behind 

at fuch a feaſt &c. by which the leſſor entered into the land upon the poſſeſſion of the leſſee and 

prayed the diſcretion of the juſtices if this be a diſſeiſin or not; therefore becauſe it app<ars, that this 

was no diſſeiſin to the plaintiff, inſomuch as the entry of the leſſor was eongeable, the juſtices ought 
to give judgment that the plaintiff ſhall not take any thing by his writ. And fo in ſuch cafe the 

vſſor ſhall be aided, and yet no writing was ever made of the condition; for as well as the jurors 

may have conuſance of the leaſe, they alſo may have conuſance of the condition which was declared 

aud rehearſed upon the leaſe, Litt. S. 366. And fo 'tis of a feoff. nent in fee, or gift in tail 
vpon a condition, altho no writing were ever made of it. Litt. S. 357, 


See tit. fais [6, (So) a man may plead, that a leaſe for years of land, or 4 
Kc. (. a) grant of a ward, was made by guardian in chivalry upon condition 
pag: 2 without ſhewing any writing of the condition, becauſe it is 
but a chattel real. Litt. S. 365. | 
® It houls [7. So it is of chattels perſonal and contracis perſonal, Litt. S. 
be S. 365. 3165.1 
I.8. If a condition have falſe Latin in it, yet if any ſenſe may be 
intended in it by the words within the condition, it thall be good, 
20 H. b. 32.] | 


(P) How it may be created. 


Br verd'ct, [I. IF a man grants a rent for life, a condition cannot be an- 
1 nexed to this unleſs it be by dzed. 33 Afi. 2. Curia.) 


S. P. admitted. Fitzh, Verdict, pl. 42. cites S. C. & S. P. ad. nitted. 


Fitzh. aſſiſe, [ 2. If a man agrees with me to male a froſfinent to me upon con- 

3 Thee dition, and after makes a charter of feoffment without any condition, 

(69! and after makes liver cundum for? an chartæ without any condi- 
tion, this is abſolute without any condition, for the livery is not made 
according to the agreement, but according to the charter. 34 All. 
1. Dubitatur, | 


| ( Q )Condition in deed. Tow. - 
Pr. conditi- [I. A Cor ody granted for life fecundem mind prawns fer 7. H. & 


ens, pl. 167. alias uſttat” ſuit; and avers the ve to have been, that ever y 
©0822 £4. ne that bath it {tail attend aton the maſter feur times in the year, 
Otherwic 


Conditions. uo 


17 8. P. ade IJ 


otherwiſe ſhall forfeit it; this is a good condition which refers to 
other matters, thodgh not ſhewed in certain that they were done, 
2041. 

2. If an annuity be granted pro conſilio, & auxilio habendis, Tho! the 
and does not mention in what matter it ſhall be, yet it may be averr'd deed does 


Ei , 88 - not make 
he was a phyſician, or a man of the law, and it was granted for his ee. 


mitted. 


counſel and aid therein. 41 E. 3. 6.] Te gs 


| or aid he 
ſhall give, yet when he avers that the plaintiff is a phyſician, it ſhall be intended to be in ſuch a thing 
in wvhich the plaintiff bas moſt ill, by which the plaintiff ſail, that the annuity was granted to re- 
ſign ſuch a benefice; quare if he may aver other cauſe than is ex reſſed in the deed of a thing which 
cannot paſs but by deed; and it was agreed that the demand of conſilio & autilio is not double; 


quod nota; but the principal caſe was not adjudged, Br. annuity, pl. 7. cites 41 E. 3. 6. 19. 


Fitzh. annuity, pl. 19. cites S. C. 


[Z. So if the grantee be learned in two ſciences, yet he may aver 


the grant was for one in certain. 41 E. 3. 6. b.] Fol. 414. 


(R) How it may be created. In what Caſes v77- 
| out Deed. And in what not. 


Ma. 127. $2.] | | 5. 6. 7. (P) 
| Dl. 1—4 
condition may be without deed by livery. D. 127. a. pl. $2.—-Ifa man males a dee of feoffment 
to another, and in the deed there is no condition &c. and when the feoffor will make livery of ſeiſin 
unto him by force of the ſame d-ed, he makes livery of ſeiſin unto him upon certain condition; in 
this caſe nothing of the tenements paſſes by the deed, for that the condition is not comwriſed withia 
the deed, and the feoffment is in like force as if no ſuch deed had been ma e. Litt. S. 359—In 
this caſe the feoffor, upon the del very of ſeim, mutt expreſs the eſtate as to him and his heirs, or 
to the heirs of his body &c. Co. Litt. 222. 6. 


{ I / Condition cannot be reſerved without deed indented. D. 2. 3. See (O) pl. 


2. It was ina manner agreed, that a condition may be implied, tho? 
it be not preciſely expreſſed in the deed, as in the caſe of a parker, 
that at al! times after the grant he ſhall preſerve the game. Br. con- 
ditions, pl. 168. cites 22 E. 4. 28. | | 

3. If a man leaſes land upon condition, or grants a ward upon 
condition, this may be pleaded without deed; but eſtate upon con- 
dition of franktenement cannot be pleaded without deed in a real action, 
nor perſonal, without ſhewing deed ; per Vaviſor; quod tota Curia 
conceſſit. Br. conditions, pl. 249. cites 11 H. 7. 21. 

4. If an agreement be made between 2, that the one ſhall infcoſf the [70 ] 
other upon condition, in furety of the payment of certain money, and after | 
the Every is made to him and his heirs generally, the eſtate is holden 
by ſome to be upon condit on, inaſmuch as the intent of the parties 
was not changed at any time, but continued at the time of the li- 
very. Co. Litt. 222. b. | 
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= Conditions 


1 (S8) Art what time it may be created. 


.. IF a diſſeiſee releaſes to his diſſciſor all his right, and at a day 
feaſance, after the diſſciſor by indenture grants that if he pays fo much 
pl. I 3 at a day certain, the releaſe ſhall be void; this is a void condition 
the right 35 £9.7e01ve the right to the diſſeiſee. Br. conditions 115. * 43 Alf. 


was extin- 12. per Cur. + 44 per Cur. contra 4 17 Aſſ. 2. contra 31. Aff. 2. 


| guiſhed be- adjudged ; but quære. dubitatur Aſl. II. 
by the Judged; 9 » 32 Aﬀfl. 11.) 
fimplereleaſe. Br. releaſe, pl. 39. cites S. C. agreed per tot. cur. + Br. conditions, pl. 


122. Cites S. C.— Fitzh. conditions, pl. 18 cites S. C. 1 Br. conditions, pl. 103. 
gites S. C.——Fitzh. conditions, pl. 14 cites S. C. Co. Litt. 236. at the bottom, S. P. 


4  Efthecon- [2. But ſuch a condition may well be created at rhe ſame time that 


It be contained in the ſame or another de-d delivered at the ſame time with the releaſe ; quod affir- 
; ü matur per Curiam, and not denied. Fitzh. conditions, pl. 18. cites S. Com——Pr, conditions, pl. 
| $23. cites 17 fl. z. S. P. accordingly. Br. reicale, pl. 39. cites 43 All. 12. S. P. by lei- 
1 lian ana W iche, quod Curia non negavit.— Br. defeaſance, pl. 11. cites S, C. & S. P.— Co, Litt. 236. 
1 b. S. P. accordingly ; for it is a maxim in law, que incontinenti fiunt ineſſe videntur. 2 Rep. 
1 71. a. S. P. per Cur, and cites 17 Aft. 2. & 43 All 


2 od the releaſe was made, tho' it be by another deed, Br. condi- 

1 fame deed, tions 115. 32 Aſſ. 11. * 43 All. 44.] 

; or both | 

7 deeds had been deliver'd together with condition to revoke the releaſe, it was not denied but that it 

| had been good. Br, conditions, pl. 115. cites 31 Aſſ. 32. n Br. conditions, pl. 
6 122. cites S. C. and thereby Penroſe and Perle held a releaſe may be upon condition well enough, it 

' 


3. In aſſife, the tenant pleaded in bar, that the ance/tor of the te- 
| rant enfegfed the anceſtor of the plaintiff without deed, and delivered 
| | the ſeiſin uon certain conditicns contained in certain indentures made 
| | between the parties, and for the condition broken, he as heir entred ; 
I: and it appears there that if the livery had been made ſimply, and 
1: after die indentures had been made upon the condition, the inden- 
F ture had come too late. Br. conditions, pl. 110. cites 28 Aff. 1, 

{1 4. In ailiſe a man made ſimple fesffment, and after by deed re- 
1 |  hearfing it the ferffee granted to the feeffor, that if the feeffor pays 100. 
11 by ſuch a day, that the deed and feoffment ſhall be void. Per Tanks, 
deteaſance cannot be of effect of lands which paſs by livery, if the 
livery be not made as well upon the defeaſance as upon the charter 
of feoffment, and the opinion of the court was with him. Br. con- 

s7 „1 7 ditions, pl. 113. cites 30 Aſſ. II. . 8 
„ TH. rich: 5. In aſſiſe the tenant pleaded releaſe of the plaintiff of all his right 
# was eztin- made to him, then tenant of the land, and ſhewed the deed ; the 
| | | waar bY plaintiff ſaid that the tenant, by the deedwhich he ſhewed, granted that 
| 13 if he paid El. to the defendant by ſuch a day, the releaſe ſpoul be void, 
I; defralarce and at the day he tender'd, and the other refuſed ; and the opinion of 
/ | 3 the court was clear, that ſuch defeafance made after the releaſe cannot 
. 11. citzs give power to the plaintiff to re-enter, becauſe by the relcaſe the 
1 43 A. 12. * right was in the tenant ſimply, and cannot be deveſted by the de - 

| And io fealance. Br. conditions, pl. 120. cites 43 Aſſ. 1. 

| . 437. 1).— Br. condition, pl. 122. 5. P. Cites 43 Aſſ. 44 — Pr. defeaſance, pl. 9. 
At. 0 eit the indenture of defeaſance and releaſe bad been deliverid uns infianti, it 
7 n co, ant have avoided the releaſe. Br. defeatiance, pl. 11. cites 43 Aff. 44. And 


woulda have deen g 2, | <a. a f 
We difterchnce lic Aan 12, that a &CICALALICE inad ailcrWazys May be good at to ting } executory» 
5 


Conditions. 5 71 


put not as to what are executed ; as incaſe of a releaſe of right it 13 extiaguilhed immediately, and 
exccuted ; but where a timple feoffment is made with warranty, and after feoffee grants that he will 
not vouch, th's is a thing executory in futuro. So of a leaſe without impeachment of waſte, and 
after leſſee grants by another deed, that if he be impleaded he will not plead this deed, this is good. 
Ibid.—— And ibid. pl. 9. Brooke ſays, that ſome are of opinion that ſuch releaſe of right ſhall not be 
avoided, unleſs the condition or def:afance had been expreſſed in the deed, er been delivered on condi- 


tin contained in another indenture uno inſianti. i 
Sce S. P. 2 Saund. 48, where the reporter takes the ſame diverſity, centrary to the opinion of 


Twiſden, and cited Cro. E. 755. 


6. In debt, where recognizance or obligation is made ſimplicitur, 
it can't be upon condition after; for condition can't be added to it 
after, but this ought to be by defeaſance; for recognizance is a 
judgement, and judgement which 1s ſimple can't be conditional 
after; and it is contrary to the nature of a judgement to be condi- 
tional, by the beſt opinion, and in a manner for law. Br. Con- 
ditiors, pl. 89. cites 36 H. C. 3. . 

7. Rents, annuitics, conditions, warranties, and ſuch like, 
that are inheritances executory, may be defeated by defeaſance made, 
either at that time, or at any time after; and ſo the law is of ſta- 
tutes, recognizances, obligations, and other things executory.— 


Co. Litt. 237. a. 


—— 2 oh 4h — — 


I. rays Go. it fs ot 


(T) Condition precedent. What ſhall be ſaid a 
Condition precedent, and what ſubſequent.— 


[Aud Pleading.] 
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II. IF I grant, that if you ti go to ſuch a place about my buſineſs 

y2u ſhall have 1ol. this is a condition precedent, 3 H. 6. 

7.1 | 

2. If I retain a man for 405. to 20 with me to Nome; this is a Br. Count, 

condition precedent; for the duty commences by going to Rome. pl. 5. cites 
- - ; S * 


. a | . Co m—_ 
9 . 6. 33 b. - Poph. 167, 
Arg.cites S. C. & S. P and therefore he ought to ſhew that he went to Rome. Zulſtr. 168. Arg. 


Sites S. C. —3 H. 6. 7. b. S. P. 


3. So if a man retains another 79 he his connſel for 2 years next Br. Count. 
enſuing, taking every year 201, This is a condition precedent, — Pl 5: cites 
: 8. 2. 


3 H. 6. 3% . | 5. C. cited 
Arg. Bulſt. 168. 


[4. If A. by his wil obligatory acknowledges, that he debet to Cro. C. 515. 


B. 205. and for payment thereof at a day binds himſelf in 40s. by the pſt 19 

ſanie bili, in an action of debt upon this bill for the 40s. he ought Brichton, 14 

to aver, that A. did. not pay the 20s. otherwiſe it is not good. Mich. S. C. per tot. . 

14 Car. B. R. between Danes and Brett, adjudged upon a Mos! wag | 

demurrer.] | | this 15 pe ( 
an obliga- 


tion with a condition, 


5. If by charter-party G. and 3 others covenant with P. and C Bulft. 167. 9 

5 eg. : 1 ; re 4. +; Clarke vi 4 

te let to freight a certain Spi, oi which they are owners, #7 the faid e oþ 
; 3% 17. Ir. „e. 3 
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72 Conditions. 


= P. pro uſu & ex parte of one B. for a voyage, modo & forma (c- 

— I - = * quente. G. and the 3 others covenant and grant with B. that the ſhip 
B. R. and all go from Lynn and got is freight, and thence ts Yarmouth, and 
Velverton thence to Cinchego, and thence return to the Thames; and C. 
2 Willi- covenants with G. and the other 3, that B. [P.] ſhall cauſe lading 


_ oo to be put in the ſhip at Yarmouth, Cinchego, &c, within ſo many 


Ch. I. held days, and covenants that the ſaid B. [P.] Hall pay to the > pn G. 
thezuds- and the other 3, pro tota transfretatione 147l. at ſuch a day; C. 


ment erro- , 1 7 
N and the other three may have an action of covenant againſt C. for 


cauſe the non- payment of the faid 147/, withont averment of the performance 
e gen 4 the covenants of their parts, for this is not a condition precedent, 
N ut covenants diſtinct ef the other part. Mich, 7 Jac. B. between 


formance of Curneli and others againſt Carte adjudged.] 
what was to 
be done on the plaintiff's part; but the court not being full, the reverſal was not pronounced, but 
adjourned to another time. In this caſe it does not appear whether the money was to be paid 
before the voyage or after; but in wrtt of error in B. R. the judgment was held erroncous, as appears 
Bulft. 167. per Holt Ch. J. Lutw. 25 1. Hill. S W. 3.—5. P. by H-lt Ch. J. and ſays, that Kell 
xeports the judgment in the Common Pleas, 7 Jac. but it ſeems had not ſeen the reve:lal thereof, which: 
was o Jac. 2 years after, as it is in Bulſt. where it is judged that pro 7074 trantfreratione is a condition 
precedent, and that its being in mutual covenants makes no alteration. 12 Mod. 463. Paſch. 13 W. 
3. in caſe of Thorpe v. Thorpe Lord Raym. Rep. 665. Holt, Ch. J. cites S. C. and favs that 
as it is put in Roll, without ſetting forth at what time the day of payment was to happen, Whether be- 
fore or after &c. it can be of no great authority, and that it was reverſed for this very rexfon, becauſe 
pro tota transtretatione made 2 condition precedent, and cites Bulſt. 167.—8. C. cited accordingly by 
Holt Ch. J. Lutw. 251. in thecate of Thorp v. Thorp, | 

The caſe of Thorp v. Thorp was an action brought in which the plaintiff declared, that the 
defendant had and held of him by way of mortgage 2 cloſes of copyhold land, and that there 
was a diſcourſe between them concerning the plaintiff's releaſing 5is equity of redemption therein to the 
cefendant, and concerning divers ſuns of money due from the plaintiff to the defendant upon the {114 
mortgage, upon which the plaintiff did agree with the det-ndant that be woruld rel-ale to him the 

airy of red-mpticn, in conſideration of which the defendant did agree with the plaintiff te pay him 

7 Peundt above all tbat wea; due; and that, in conſideration that the plaintiff promiſed the detendant 
to perform all of his fide, the defentiant promiſed the plaintift to perform of his fide, and avers that 
he did perform all on bis the plaintif's ſide, but that the defendant paid 11. 78. of the ſaid 71. and 


no more, c. To this the d-ferdan: pleads in bar, that long after the promile, viz. 29 July 169, 
the plaintiff did, by indenture made between him and the defend int, rejeaſe to the defendant all man- 


ner of ations, ſuits, debe, duties, ſum and ſums of minty, ard ell demands wharſoever, which ever 
he had, or he, his heirs, executors, or aſſians ever thould have, for or by reaſon of any thing, mat- 
ter, or demand whatloever. Upon oyer of this deed of releaſe, it did recite the ſaid mortgage, and re- 
leaſ:d ail proviſces therein and all bis eftate, right, title and intereſt in the ſaid cloſe, beth in law and 
equity, and then fell 5 the foregoing clauſe 3 and upon this the plaintiff demurs, and judgment for the 
plaintiff in C. B. and affirined in B. R. 12 Mod. £55 do near 467. Paſch. 13 W 3. Thorp v Thorp. 
Lutw. 245. 249. S. C. and judgment athrmei.-Ld Raym. Rep. 662. S. C. and. judgment at- 
farmed. —S, C. cited 3 Mod. 293. 


18. C. cited (6. If A. by indenture covenant with C. to | ſerve him with 3 «<- 
Arg. Buift. . 3 105 5 «OM 

quires in the war, and C. covenants fer this to pay to A. 42 marks, 
here (*) each hath an equal remedy, and therefore in debt for the 
42 marks, the plaintiff may count generally or ſpecially, +4 48 E. 3. 


163.—12 eas. Ugtred. 10. b. 


Mod. 451. 
Holt Ch. ] cites 48 E. 3. 2. 3. as cited in Ugtred's cafe, where the diverſity is taken, when there 


arc mutual remedies, and when not. It is thus but in that book; Sir R. P. covenants with Sir R. T. 
to ſerve him with 3 'ſquires in the wars of France; Sir R. T. covenants, in conſideration of thoſe 
ſervices, to pay him ſo much money ; and there it is ſaid, action will lie tor the money without any 
ſervices performed. But the caſe in 43 Ed. 3.15, that R. P. covenants with R. T. to 1erve him w th 
2 "Squires in th- wars of France, and R. T. covenarted with him to pay him ſo much money tor the 
ſervice ; and it was further agreed, that 2& marks of the money ſhould be paid in England at a da 
certain, before they went for France, and the reſt by quarterly payments, which might L &-wiſe incur 
before the trvice, and upon action brought by Sir R. P. it was objected, that the iervice was not 
p<iiurmed ; bet there wes no room tor that obzection, the money, by the agreement, being _ 

| payabis 


Fol. 415. 
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payable at a day certain, before the ſervice was to have been performed. 8. C. 80 by Holt Ch. J. 


Ld. Raym. Rep, 665.— . C. cited and denied by Holt, Ch. J. 1 Salk. 171. pl. 
Ugtred' 8 wats has 9 11 ground f Tor A Va! tety of opinions upon this queition. Ts Holr, Cs: J. 


12 Mod. 462.5, P. by Holt. Lud. 251.— 1. Raym. Rep. 605.8. P. 


There is no pl. 7. in Roll. 


8. If by articles of agreement made between A. on the behalf b. 7 ] 


+ 


of B. and C. by which A. covenants that B. for the emider ation aſter d. 

in the deed expreſſed, ſhall convey certain lands to C. in fee, 2 ind ? 1 1 * 

after C. covenants on his part pro conſiderationibus pr: edictis to pay to. J. 32 80 s 

B. 160/, &c. In this caſe, though B. does not aſſure the land to ſer-thatthis 

C. yet C. is bound to pay the money; for the aſſurance of lee 

land is not a condition precedent, but theſe are diſtinct and mutual +, 
Tu 


covenants. Mich. 15 Car. B. R. between Catan and Dixon. 
adjudged upon a demurrer. Intratur Car. Rot. 137. 

C1aſe have 
an expreſ; Covenant, that 'S F for the CON, dera: 2 bereo frer EXP Ve. a4 B. 2 Iwonl! CONTIE 7 to C. aud C. { upon 


con, bder ation aforeſa id) covenints to PRE. them i that mult b2 underft39d, Ew for as much as A. hatiz 


covenanted th At B. mould aiture lands f Yr conſideration he reafce r ment! oned, . = nat += 22 t B. hath COVe- 
1 mr * r L ' ! 1 5 . . 
nanted to pay ſo much mone Ys for it is pro © 58 at - prædict An! quziton is, what is 
os p L Ss 143 14 0 ET £® OILY - * — — 
meant by the W 5d (| IIs * Ct Jn! iderati an e P Edict 921 8 HG! „ For Ch Ale 7 17 N 67 45 HIVE J "CE OT the 
N N » sf A 2 4 LH at, o } * 
land, but Fa CL on frat Prat! 2 e pra licka, WI ich mut de und ft Odin Coniideration of t Agreement. Hat g. 
feu d convey &c. for the one cover EY tor conſideration hereafter m ntioned, hien aum LA be coronant 
for payment of the money, and the other cov{nants for conidęration aforefaid, which muſt be that A. 
Ven anregt endes 1 199 2 x 2. ikke g 1 Si. Accor „ 1 ” 
COY nanted tha * . haul 5 1241. 281. ; no IL-4 11307 Ch. ]. Ae. rdingly, Ld Ram. 


ſg. If A. re: caſes to B. ar obligation, in which B. is bound o him 
with a proviſo that he, fciiicet A. 17 t hat hy 7 17757 120 l. due by 

S. to B. at Lady-Day next enſuing, this is a condition prece :dent, 
225 not ſubſequent, becauſe the 120l. was not due at the time of the 
rem but at a day to come; and .it it thould be ſubſequent, the 
condition would then be void, the releaſs being of a perſonal 
thing. . N. between Barkely and Parker adjudg ed 


upon a 3 per C Curiam. Intratur P. 9 Car. Rot, 262.] 


10 J. If an award be made by arbitrat ors ber >en A. and 3. that S. C. cited 
A. fl ha. pay 101. to ED. ani that in cont; leratione ide B. [bail | be bs zund bf 3 
. 


in 0 obligation to A. to relcaſe all his rig it in certain land; in"... 
this caſe . is obliged to be bound in the obligation though A. bath; 464- pe 


not paid him the 10l. though that is firſt to be done by the intent of ts hat 
umlelt 


the arbitrators, for there is a mutual remedy of each part, if the n? 
award 1 18 not performed, for the conſideration Was the only motive c e wer 
of the arbitrators to make the award, and 1t 1s not a condition 4lvid-4; 
precedent ; between Vivian and & bipping, per Jones and Barkley and fog 2 
againſt Croke, this being moved in arret ſt of judg ment; But Hill 3 avee 
11 Car. B. R. between + Hayes and Hayes, the fame caſe in effect 1 ute 


contrary 


was adjudged upon a demurrer, that is not any condition precedent; . * 
but that B. is bound to perform his part, though A. does not perform «©. 1 
his Part. Intratur Hill. 10 Car. Rot. 1045. Contra M. 10 Car. an i fag 


tHat Jones 
E. R. 3 k. 


ley held it a condition precedent, contra Croke, and therefore Holt ſays that he rather believes Cr 5 


who was one o the judges, and telis you himſelf he was of a contrary opinion. — Y, by 
S. P. by Holt accordingly. Ld, Raym. Re p. 666. | 


Lutw. 252, accordingly. . 
+ As tothe cale vi Hayes v. Hayes Holt Ch J. ye T2 Mol. 464 and [utw, 252. and Ld, Raym, 


Rep, 666. that the S. C. is reported Cro. Co 384. but that there is no ſuch point in its 
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73 =o Condition, 


(31. If a man by his laſt will deviſes any thing, &c. and after 
he deviſes all the reſidue of his eftates, &c. to his executor after 
his debts paid, and funeral expences diſcharged, this is a good 
condition precedent ; fo that the executor cannot have it before 
they are paid and diſcharged, Hill. 10 Car. B. R. between 
Wilkinſon and Merdam, per Curiam, upon a ſpecial verdict adjudged; 
But in a writ of error, as I have heard, this was a doubt between 
the judges, and they inclined to reverſe it. Hill. 7 Car. B. R. 
between e e and Baker adjudged upon a ſpecial verdict, where 
the deviſe of land was to a woman, his debts and legacies firſt paid, 
and his funeral expences diſcharged. ] 

64 1 If A. tenant for life, and R. in reverſion in fee, covenant, 
pl. an 


1 Jo. 389. to levy a fine, and that it ſhall be t the wſe of A. and his Heirs, 
1 15. 8. C. if R. does not pay 10s, to A. the 1th of September after; and if he 
i, —_— does pay, then to the Uſe of A. for Life, and after to the Uſe of R. im 


and juig- Fee. In this caſe this word (if) &c, is a condition ſubſequent, 
m_— and not precedent, ſo that A. hath an eſtate in fee till R. pays the 
1 S. 10s. becauſe there is a day limited for payment of the 10s. and the 
i Win. 10; to ſubſequent words explain the intent to be a ſubſequent condition, 
1 70g. and ſcilicit, and if he pays it, then it ſhall be to A. for life, and after to 
4 part there- the uſe of R. in fee, which ſhews the intent to be, that A. ſhall 
17 of, and 115 ; : 3 = : 
© near the have an eſtate in fee till the 10s, paid. Tr. 13 Car. B. R. ina 
ö end of 120. writ of error, upon a judgment in Banco, between Spring and 
1 Dcr (*) the laſt Maſter of the Rolls, per totam Curiam adjudged, 
N Fol41%- and the judgment given in Banco affirmed, where it was adjudged 
' 10 - . 
Mich accordingly. Intratur Mich. 11 Car.] | 

Hill. 22 Jac. C. B. the a guments of the ſerjeants in the caſe of Cooper v. Edgar. S. C. cited 3 Lev. 
T3”. and judgment accordingly, Trin. 35 Car. 2. C. B. in the caſe of Edwards v. Hammond. — 
S. C. cited 2 Show. 398. pl. 370. and held accordingly, Mich. 36 Car. 2. B. R. in caſe of Stocker v. 
ö Edwards ; but lecms to be S. C. with that in 3 Lev. | See Tit, remainder (L) pl. 13. 5. C. — (F. 
1 a) pl. 1. S. C. but not S. P. | 


| S.C. atTit. #12, [bis] If the condition of an obligation be to ſtand to the 
qi er) award , F. S. Ita quod fiat de & ſuper premiſſes by writing under 
1 pl. 17. but the hand and ſcal of the arbitrators, and publiſbed and ready to be 
S. P. docs delivered to the parties before ſuch a day; all this is a condition pre- 
ner pfear. cedent; for if it be not in writing under the hand and ſeal of the 
arbitrators, and publiſhed before the day, and alſo though it be 
made and publiſhed, yet if it be not ready to be delivered to the 
parties before the day, it is not a good award. Mich. 16 Car. B. 
R. between Burbridge and Raymind, adjudged in a writ of error, 
and the judgment given in Banco reverſed, becauſe he did not aver 
4 that it was made under the ſeal of the arbitrators, and publiſhed 
i before the day. Intratur 'I'r. 15 Car. Rot. 1657. ] | 
E [13. Mich. 15 Car. B. R. between Capps and Pennye, per 
1 Curiam, where he averred, that it was ready to be delivered to the 
I: | parties before the day, for it might be that he made it but kept it 
I: ſecret; and for this cauſe judgment was arreſted after a verdict for 
i the Plaintiff. ] = - 
11 Ste Tit. Ar- [14. Ir. 1649. between Cinduit and Damper adjudged, where 
4 ; bremen the condition being #5 land ts the award of J. S. Ita quod arbi- 
1 E ee * rum by deed indented under the haid and ſeal of the ſaid J. S. le 


H nie there, | ready 
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ready to be delivered to each of the parties before ſuch a day, &c. and 
the plaintiff in an action upon the obligation for non-perform= 
ance of the award pleads in his replication, that F. S. juch a day, 
which was before the day aforeſaid, before wh:ch it ought to be 
made by the condition, accepto ſuper ſe omere arbitri prædicti per 
quoddam ſcriptum indentatum, quod idem querens ſub manu & ſigillo 
predi®” F. S. fignatum, & utrique partium prædictarum deliberart 
paratum hic in Curia profert, cujus datum eft eiſlem Die © anno 
arbitratus ſuit, &c. this is not good; becaule as this is alledged, it 

does not appear that the award was made under the hand and ſeal 

of the arbitrator, and ready to be delivered to the parties before the 

day, as it ought to appear, or otherwiſe it is not good; for the 

word. (ſo) disjoins the ſentence that it is to be intended, that when it 

was ſhewn in court, it was under the hand and ſeal of the arbitra- 

tor, and ready then to be delivered to the parties. Adjudged it is not 
good. Intratur Hill. 24 Car. Rot. 636. And the record of 75 1 


Burbridge's Caſe before- mentioned was ſhewed to the court, 
which was all one with this, and judgment there given accordingly 


as here. ] | 
[15. If A. leaſes by indenture a meſſuage to B. in December, 22 Car. st 146, 


for 12 years, and covenants with B. to repair it with all neceffary 141: os 
J : Roll . J. 


reparations before Midſummer fo lou ing, and B. covenants of |1.5 E . 
part, quod ab & poſt tale tempus quale A. repararet & emendaret pred ire 
meſuagium quod tunc predictus B. ſufficienter refararet piad:ictum covenants 
meſuagium ad omnia tempora durante dico termins z in an action of ca- : „ 
venant by A. againſt B. for not repairing the meſſuage after Mintum- afornatär. 


mer, according to the covenant of B. and declares, that alt he hath ——_— 
COUVERANTte 


performed all the covenants of his part to be performed (without any 1 
particular averment that he hath repaired before Midſummer accord- ,,x cop, a. 


ing to the covenant, with all neceſlary reparations) yet the defendant ner ec. 
y the leſ- 


hath not repaired it after the ſaid feaſt XC. this is a good declaration; , Ec. he 
for the covenant of A. to repair it before Midſummer is not a condi- ,,,,. keep 


tion precedent, but only the time divided, and mutual between A, and the {une in 
repair, and 


B. ſcilicet, that A. ſhall repair it before Midſummer, and B. after, du- Wea = 
ring the term, for which each of them may have their remedy by an i af the d 


action againſt the other, for the ultimate time limited for A. to repair of the term. 
In Coyer ante 


is Midſummer, and the covenant of B. refers to the ſaid extreme time We 
SORE, 2 2 - dle DPlaint 
limited to A. and not to the fact, ſcilicet the reparation; for the (&) _ Le 
words are poſt tale tempus &c, Paſch. 1649. between Bragg and » . 417 
Nizht; X Car. B. R. Rotulo 601. adjudged 27 
zghtingal, Intratur Tr. 24 Car. B. K. Rotulo bo. aqudęed 
upon 2 demurrer per Curiam.] | | aliedged, 
that a dove- 


houſe, parcel of the premiſſes at the time ef the demiſe was in good and ſufficient repair, and that the 
defendant voluntarily, during the term, ſutfered it to ſtand uncovered for a year, wieieby it became 
very ruinous and fell down, The whole court ( abſente Lea) held, that though it was in good repair at 
the time, yet that is not ſufficient, nor {hall the covenant be conſtrued to extend to ſuch of the buildings 
Only as then wanted repairs ; for ifany were in good reparation in the beginning, and happen atterwirdg 


t decay, the plaintiff mutt fir i repair it before the detendant is bound to do it, Cro |. 045. pl. 7. 
And though une ot the out-houſes which the c nt 


Mich. 20 Jac. B. R. Slater v. Stone. wy . 
extended to, was in good repair, and the leſſee pulled the ſame down, this is not within the covenant, 
naleſs the leflor had repaired it firſt; but his true remedy would be by action of waſte, 2 Roll Rep. 248. 
8. C. —8. C. cited by Chamberlaine J. 2 Roll Rep. 248. 


I6, The word paying makes ſubſequent condition, Arg. Mo. 36 3. 
eites 38 E. 3. 11. and 12. deviſe of land to N, to that he may pay my 
e- A dedts, 
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Condition. 
debts, viz. 10l. to A. and 121. to B. the payment ought to be upon 
4 and ſubſequent and cites 5 E. 6. Br. Eitates 78. 
. Condition to reſign a living by ſuch a time for a certain pen- 
ſien to be conveyed to the parſon, makes the conveying the pention 
a condition precedent. Arg. 10. Mod. 223. cites 14 H. 4. 19. 
The plan- 18. Note Per Cur. that where 2 man makes 2 executors, and that 
RR :f they refuſe that then ſuch and fu ch Oc. there the 2 laſt are not 
1 0 7. executors but in default of the 2 Hnrſt; for theſe words imply a con- 


W.ardi7 a; dition. Br. Conditions, pl. 10. Cites 3 H. E. 6. 

Fi; Ff 

Fred t 45 iſe to enjoy it 3 years, tha: ' ſe ſha! ' bawe all bis goods as exorntrie; but if foe diſtiurbs lim, 
then be makes G. J. bis ſen executor, and dies; A. as executrix brings an action of d ebt within the 
3 years; adqjucged, that ſhe was exccutrix till ihe diſturbed, and that the plea of the defendant the 


. ſhe had made a diturbance was not good without particularly alleging how the diſturbed. Cro. E. 219. 
1 Pl. 7. Hill 33 Elz. B. R. Jenni Ngs v. Gower Th x in g:ants eſtates thall not be till the condition 
| precedent be performed, yet it is otherwite in a will; for a will [hall be guided by the intent ang e 


party, and in the principal caie it ſhall not be coattru wed as a conliti on precedent, but as a co diti n 


.. 


et * 
. 
— 


to abricge her power to be executriz if ſhe Foes not perform it; per jaſticiarios. Ibid 
311. S. C. adjudged accordingly by all the juſtices, tho', according to both the ee Anderion 2t 
the firſt was of a contrery opinion. 8. C. cited by the name of Jennings v. Cauman. Win. 115. 
1 | 

22 _ 19. A condition precede ent is traverſable ; per Cur. Noy 75. Hill. 
rf * R. cites 3 H. 9. 33. 48 E 3. 34. 9 E 4. 3. b. | 


"EY 
CE RR OY IE OO UT T TO or rp 


ſhould be 3 | 
H. 6. 33. b. - There is 2 diverfity, where the condition is precedent t and 
xl. 26. where re ſubſequent; for when it is f recede ut it is not in the grant. g 1. 


the condition be S ; but when the condition is lfu 
the thing is in the grantee till the condition be broken, Br. condition 
pl. 67. cites 14 H. 7 17. per Brudnel. 

21. M where I grant © you, that / yore TViil marry my dag. 
that you hl have fuch a leaſe, or ſuch land for 20 Years, now vn 
ſhall not have the land or - e before you have married my dau; ghter; 
but if 1 "_ to you my lan d for 27 years upon -ondition that you pay. 
to me 10!, by ſuch a day, now the leaſe is in the grantee till the con- 
1 | dition be broken. Tbid. 

11 Br.covenant 22. If A. covenants with B. t1 ſerve Jim for a year, and B. c 
1 5 e — with A. to pay him 101. there. A. ſhall maintain an 
1 rk jon for the 10l. before any ſervice; but if B. had covenanted 
1 . Ha 10ʃ. for the foie! rep, there A, could not maintain an 
| e action for tie money before the ſervice performed. And there is 
agreed on all 

bas, that Ereat reaſon for this diverſity ; for when one promiſes, agrees 
the perten or covenants 10 4 ane thing for another, there is no reafon he 
thus hired ſhould 10 obliged to do it till that thing for which he promiſed 
8 to do it be done; and the word (For) is a condition precedent in 


his wages ſuch caſes. Per Holt Ch. J. 12 Mod. 460. cites 15 H. 7. 10. 


5 3 > j a 4 
B I SS > FOES 


but if the mater had coxenanted to pay it on a certain day within the year, in ſich caſe an aQion 
would lie before the year was ended. 8 Mod. 41. Paſch, 7 Geo. I. cited per Cur. as a cali: in tlie 
time of the Ld. Ch. J. Holt. —Sce Tit. apportionment (A). 


Win. 125. 23. Lands were leaſed to A. and M. his wife for life, remainder 
ee to E. their ſon for his life, ſi gfe (Þ) iubabitare vellet, & reſidens cl- 


EF 237 ed | : 

the caſe of "ſet infra prædictam grangiam & firmam &c. This is not a prece- 

Jennings v. dent but only 2 {ubſcquent condition, Pl. C. 23. a, Paſch, 4 E. 6. Col- 
| e , thirit v. Bejuthin, 


11 word 


— — wt 


Condition. - 


words, ſi ! TIE inha! bitaret are a ſubſc QUE nt condition, as in os caſe of Colthirſt, becauſe 1 it 18 a th: ng 


of cuntiauance which may be inir! inged and broken every year. 


24. When an intereſt or eſtate ſhould be reduced to a certainty 
upon condition precedent, and the leſſor or grazter, and the letice 
or grantee dre befere the contingent happens, the leaſe or grant is void; 
as if a le aſe be matte fe r fo many years as my executors ſhall name, this 
is void, for it ouzht to be reduced to a certainty in the life of the 
parties; And 1 note, a good arvorſity between a covenant or other 
agrecment vchich is perfect and certain, and th if it be to take effect 
in poſſeſſron, upon a future matter precedent, and a covenant and 
agreement, uncer tain which is to be reduced to a certainty by future 
matter ex 2, facts; ; for in one caſe the intereit or eſtate of the lands 
is bound immediate ly, and in the other not. 1 Rep. 155. b. in the 
rector of Chedington's caſe, cites Pl. C. 273. b. C Paſch. 6. Eliz.] 
Say and Fuller, and ſays that in the one caſe tae intereſt and eſtate 
in the land is bound, but not in the other. ö 

When a man is to have one thing for the cauſe of another he 1. Sk. 112. 


28. db 
L'rig. 2 Ann. 
mu/t allege the thing for which he is to have i it; Arg. cites many 3 p. but 
caſes. 9 Le. 39. pl. 63. Arg. Mich. 15 EIIz. Hime f fe: 
aymert will 


vary the conſtruction. Before Holt, Ch. J. at Guildhall, Callonel v. Briggs. 


"I * 
ho the e 


25. A. Jeaſcd for life upon condition, that the le pad died with- T 


ent ne, then the leſſee to have fee; the leſſor is attainted of treaſon | =... i 


7 


by T H. 7. and all his lands forfeited to the crown ſaving the right :þ- perton of 
ot * ſtrangers, and then dies without i/ſue, and afterwards an office the 4, 4 
and out o 


is ſound; ang adjudged, that the I:{1-: had the fee. Plow. Com. kis blood; he 
481. Mich, 17 and 18 Eliz. Nicholls v. Nicholls. bis grant 


eſcheat cr 
the leſſee wwher the condition is per form: 4; for the fee ſhall veſt 


6ther ca e: ve et this ſha! | not hurt 
„ conveyances, or other incumbrances made d 


114 him, and be ail charged or ali rents, reco2nizanc? 
the leſſur after the condition firſt made, or coming under the leſſ r, or under the condition, or under 


felony or treaſin, or other thing done by him, and all ſhall be bound » ether they be [rangers or 
privies in blood; by the juſtices. Plow. 436. 8. Mich. 17 and 18 Eliz. Nichols v. Nicks 
(77 


27. A. levi ies a fine to B. and his heirs upon condition, that 7f be 
pay 10 J. to J 's fer when he comes to the age of 18 years, then 1 the 
uſe of B. and if not then to A. and his hers. The ton died before 
the day, and the opinion was, that B. ſhould have it; cited per 
Finch ſerjeant, Arg. Winch. 119. to have been adjudged 18 Eliz. 
in 8 B. 

28. A. makes leaſe for years to B. proviſo 4 * non licebit to B. 
ti alien his term without afſent of A.—B. deviſed the term to his 
ſon, the leſſor alſenting to it; as this caſe is, 'cis no breach of the 
Condition, for "nothing paffed till A's aſſent be obtained, for *twas 
a condition precedent; and though the deviſee e: ntered by the con- 
ſent of the executor, and had not A's licence, yet 'tis not material. 

Cro. E. 60. pl. 2. Mich. 29 and 30 Eliz. B. R. Rnigat v. Rory. 

29. The gerd of a manor covenanted with his copyholder, t2 i 2 Le. 271. 
franchiſe his copyhold, and te coul. ler, in conſideration of the fame 15 ny 
performed, cevenanted to pay 1004. The whole court held, that he EH. C . 
15 not oblized to pay the money before the a ſſurance made 3 but if Broccus's 
the words had been iu c07 JW dderation of the faid covenant to be per- Cale, d. ©. 

in dne lms 
formed words. 
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= | Condition. 


formed, he muſt pay the money preſently, and take his remedy over 
by covenant. 3 Le. 219. pl. 290. Mich. 30 Eliz. B. R. Brocas's 
Ca!” „ 

30. Tho' the law is Hrict againſt eſtates at common law which 
are to ariſe upon conditions precedent that never are performed, yet 
tis net jo in imitations f uſes where the intent is to guide the eſtate, 
no more than 'tis in deviſes. Arg. Mo. 519. cites it adjudged, 31 
Eliz. in lord Paget's caſe. | 

Le. 220. fl. 21. Tho' in grants eſtates ſhan't be till the condition precedent 
.. S be performed, yet "tis otherwiſe in a <vtl!, for the will ſhall be 
kde S. C. & £:ided by the intent of the party. Cro. E. 219. pl. 7. Hill. 33. 
S. p. Eliz. B. R. in caſe of Jennings v. Gower. : 


7 Reg. 9 b. 32. A. grants an aznutty to B. for life, Jo maintaining a caſtle ; 
1 


— 


Eliz. C B. In annuity brought upon this grant, the plaintiff need not ſhew in 
Uzhtires's his declaration that he has maintained the caſtle; for it is a condi- 
caſe. tion fubſequent, (as where an annuity is granted pro conſilio im- 
pendendo) and the eſtate is veſted. Jenk. 250. pl. 59. 
7 Rep. 1. 33. But where a man retains a ſervant by the year, for a ſalary, 
be B in debt for this ſalary the plaintiff ſhould declare, that he has done 
ingly, for it his ſervice, or tendered; for this is an action which ought to aver 
is dy the per- a conſideration ; but not where the covenants are reciprocal, the 
1 4. one to ſerve the other to pay, for they have mutual remedies, If 
rat on hat the condition be precedent, the performance of it ought to be ſhewed 


the duty in the declaration. Jenk. 200. pl. 59. 

con. menccs, 

and ſo it is in nat re of an act precedent, and ſays that ſo was the opinion of the court in 3 H. 6. 336. 
. P. accord ng by Hobart Ch. J. Hob. 41. & 106.—Poph. 198, Arg. S. P. cites 15 H. 7. by 
Fineux. Sec Lit. Apportionment (A) per tot. . 


34. A. deviſed a houſe to B. and if B. die before C. then J will 
that C. ſha! have it upon ſuch compeſition as fhall be thought fit by my 
executors, allowing to my executors ſuch reafonable rates as ſhall be 
thought meet by my overſeers. A. died. B. died. Agreed that 
the eſtate to C. 1s precedent and tne condition ſubſequent, and 
that the overſcers might make agreement with C. at any time. 
Cro. E. 795. pl. 42. Mich. 42 & 43 Eliz, C. B. Woodcock v. 
Woodcock. 

2] 35: Deviſe to A. for life, if B. within 2 years after deviſor's death 
ao bind himſelf in Io l. to pay 5 l. per ann. to A. during his lite, 
and if B. binds himſelf then he deviſed it to B. A. aies within 2 
months, no bond given by B. Agrecd, that the remainder to B. 
on this condition precedent is good, becauſe the condition is diſ- 
charged by the act of God. Mo. 758. pl. 1049. Trin. 2. Jac, 
Foſter v. Brown. 

36. If a condition precedent be in ible, no eſtate or intereſt - 
ſhall grow thereupon. Co. Litt. 206. a, b. 

37. If the condition be to zncreaje an gate, i. e. to have the fee 
upon payment of money to the leſſor en his heirs at a certain day, and 
before the Gay the ///or 15 attaluted of treaſon or felony, and alſo 
before the day is executed, Now is the condition become impryſible 
by the att and offence if the liſi; yet the leſſee ſhan't have fee, 
becauſe 2 precedent ciditin tw encrecic an eſtate muſt be per- 

| 5 : tormed, 


Tannen, 78 
formed, and if it become impoſſible, no eſtate ſhall ariſe. Co. 
Litt. 218. a. | 
38. A. makes a /eaſe to B. if C. lives for 21 years, and C. is dead 
at the time; this leaſe is void, for the condition is precedent. Jenk. 
305. pl. 79. 
9. A poſitive agreement was, that one ſhall deliver a cow to the Bat if by the 


other, and that the other ſhall give him ſa much money; the action — 
lies for either {ſide without performance of his promiſe. 12 Mod. A, B. 4 


460. cited by Holt, Ch. J. as Hob. 88. [pl. 117. Hill. 12 r 
85 ainbre the caſe to be go ee 
Nichols v. Rainbred] and agrees ” od lau- 70 deliver 
hin: a horſe, there the delivery of the cow would be a condition precedent, and therefore ought to be 
performed before A. can bring his action; and upon this averlity the books are reconcileable. Per 


Hol: Ch. J. 12 Mod. 460. Paſch. 13 W. 7. 


40. The executor of A. brought an action of the caſe againſt B. = - my 
y Holt Ch, 


declaring, that in conſideration that A. in his life-time did promiſe to 75 
a/Jure certain lands to B. before Michaelmas next, B. promiſed to pay vering the 
him ſo much money for the land; ſo that the aflurance was to be opinion of 
made before Mich. and the money was to be paid for the land, and eee 
conſequently after Mich. For A. had time till Mich, to make the Ld Ram. 
2Hurance z and becauſe the aſſurance was to have been made firſt, Rep. 665. 
and the money by the agreement to be paid for the land, though N 2 — 
there were mutual promiſes, yet it was adjudged the action would j. 
not lie for the money, without making the aſſurance firſt ; cited by 

Holt Ch. J. in delivering the opinion of that court, 12 Mod. 462. as 

Jo. 318. [pl. 27. Mich. 5. Car. B. R. Ruſſel v. Ward] and ſays, that 

this caſe as it is there reported is intricate, and requires conſideration 

to make this conſtruction upon it; but upon examination it is a full 


authority in point. „ | 
41. The huſband deviſed his lands to his wife for life, and made Oro. C. 333. 

her executrix, and deviſed further, that if it Should fully appear that e 

his goods and chattles were not ſufficient to pay his debts, Sc. that then —_— 

fhe ſhould fell all his lands, or jo much thereof, which together with i 

his goods, Ic. would ſatisfy his debts, Sc. Adjudged this is a pre- 

cedent condition to the ſale of the lands, and therefore the amount 

of the debts, &c. and the value of the goods ought to be ſet forth, 

and aver that they were not ſufficient to ſatisfy the debts, that there- 


by the court may judge whether the condition is performed or not. 


0. 527. pl. 9 Car. B. R. Dike v. Ricks. ; * 7 
; 42. The A covenanted to raiſe feldiers, and bring them to S. C. '9 5 
2 Mod. 34. 


ſuch a part, and the defendant covenanted to find ſhipping and victuals by Ellis 
fer them to tranſport them; plaintiff brought his action for not pro- and ſaid he 
viding ſhipping, &c. at the time appointed; the defendant pleaded chought ir 2 
that the plaintiff had not raiſed the ſoldiers at that time; Roll Ch. 3 _ 
J. and Afk held, that theſe words were mutual and diſtinct cove- gjaintTwbe 
nants, but Jerman and * Nicholas J. held it a precedent condition, never rait 
but afterwards Nicholas chang'd his opinion, and ſo judgment e pi iy 
for the plaintiff, Niſi. Sty. 186, 187. Hill. 1649. Ware v. bis action 
Chappel. | upon this 
: promiſe 
againſt the defendant for not tranſporting them. — 8. C. cited by Flolt Ch. J- Luv. 253. aud laid, 
that he did not thiak as Ellis J. cid, that this was a hard cale, but a plain cate, ——$, C. (ite per 
Holt Ch. J. 12 Mod. 465. in the cale of TIE Theory, ans lays, that this hikers fem that cate ; 
| 5 2 4 tor 
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zor in this cafe 2 diſtinct acts are to be done, the one is to be ready with ſoldiers, and the other with 
ſhips, and the performa ce bs the one does.not depend on the other, nor is the doing of the one the 
revard tor doing of the other; but they are diſtinct acts, and each is to do his part; and this is not 
a hard cafe, for they are mutt bal acts nd depending the one upon the other. — 8. C. cited per Holt, 


Ld. Ray m. Rep. 696, 667. according! y. 


42. A. in conſideration that B. ſhould forbear to proteſt a bill of 
exchange drawn upon A. promiſed ge would pay the roncy when he 
came next ts London; iſſue joined and verdict for the plaintiff, It 


was moved in l of judgmen t, that here is no conſideration ſet 


forth to ground the promiſe upon; nr B. does not ſhew that A. came 
to London, but ſhews, that A. died at Plymouth and came not t9 
London ; per Roll. Ch. J. the 8 to London is alleged to no 
purpoſe, for the payment of the money was a duty, and the monies 
to be paid were received beyond ſea, and ſo is a duty and made a 
good conſideration; judgment affirmed, Sty. 416. Hill. 1654. 
Pinchard v. Fowke. 
44. A leaſe was made paying ſo much; {paying} does not make 
3 condition. Sid. 280. pl. 8. Paſch. 18 Car. 2. B. R. Allen 
. Babington. 
8, C. cited 465. A. ſeifed of lands in fee in 1643, conveyed them to fruſtees, 
Arg. Mov. and their heirs upon truſt, that if B. bis eldeſt fon within 6 months 
307, after A's death, cite ed L500 J. to the truſtees for the benefit of B's 
children, then the truftzes (after ſuch ecurity fri? given) to convey 
ts B. and his heirs, and tial the b mnths the tr: uſters 10 Hand ſeijed 
to the uſe of B's elif for and for defauit of ſuch ſecurity, the truſ- 
tees, at the requeſt of B's eldeft fon, to convey to him. After warde, 
in 1656, B. being in poſſe Mon, and taken to be abſolute e owner of 
the lands, mortgaged the land for 20001. ARCETW, ards B. died with- 
out having given any ſecurity ; the court decreec, that the mort- 
gagee ſhould hold the land for ſecurity of tae 2000 l. and intereſt 
againſt the truſtees and the eldeft ſon of B. and all claiming under 
them, but charged with the 500 l. and upon a bill of review Lord 
Keeper Bri: Igman ſaid, he ſaw no cauſe to reverſe the decree; but 
looked on the condition precedent to be in nature 9f a penalty, and 
would regard the intent of the tr 4045 which was to ſecure 500 |. to 
the younger children, which according to the way the truſtees and 
B.'s eldeſt fon went, Bae not be; and fo diſmiſſed the bill of re- 
view. Chan. Caſes 89. Trin. 19 Car. 2. El ton, Wallis & al' v. 
Crimes & Scot. | 


9 27: 45. An agreement in writing between the parties that H. pu 
. pay 500 J. to B. for all his t: ends, in witneſs &c. This af greement 
Pes. R. was mutually executed. and afterwards B. brought debt for the 

le 5. a. £ 


judg'd 4 500 J. without averring conveyance or tender. Agjudg'd, that 
amm din after the day for the cc nveyance was paſt the action lay 105 the 
Ca 8 becauſc it vas a mutual agreement on which either party 
219, 220. has a mutual remedy; but it is otherwiſe where the prepoſition pro 


S. . 24. - makes it a condition prececent, and the court held it would have 
J2% % and hen otherwite in the lat caſe if ic had been the deed of one of the 


* tent ; * ö ” - 
"FRM parties. 8 Mod. 42. cited per Cur. as tae cafe of Pordage v. Cole. 
Run. 183. : 


„ 5 * ' _ 7 
g. C. acqudg d. 81d. 42 3. S. C. 4% % gz Kb. ge, £43. pl. 5. B. R. adjudg'd per tot. 


Cur. ——- 5» C. cited by Bolt Ch. J. in & verirg the opinion of tie court, Lutw. 251. And 


L. Kaim. Rep. 665. 


27. Plaintiff 


Condition. 80 


47. Plaintiff covenants not to uſe the trade of a taylor with any Mod. 64. 


8 
io Os » 


cuſtomers in a ſchedule mentioned, and defendant covenants in con- Huds'd = 
federation of performance thereof to pay 100/. per annum quarterly, Sid. 464. 
this is in nature of a negative covenant, viz. not to uſe &c. and, pl. 10. S. C. 


therefore if the words in conſideration &c. ſhall amount to a con- —_— 


dition precedent, the plaintiff ſhall never have the 1001. per an- to be mu- 


num during his life, becauſe ſuch negative covenant cannot be ſaid tval cove- 


nants, and 


to be performed while there is a poſſibility of breaking it, which judgment 


may be done at any time during his life, and death only can make it for the 

impoſſible, ſo that theſe are mutual covenants, 2 Saund. 155. Trin. plaintiff. 
22 Car. 2, Hunlock v, Blackiow. | 3 
N 


ade 
adj adg'd acco.dinglye 


48. In covenant &c. the plaintiff declared upon articles of agree- 2 Keb. Sor. 
ment, by which the defendant covenanted to pay the plaintiff ſo Bl. Es 
much money, he making to him a ſufficient elate in ſuch lands be- ES 
fore Michaelmas, &c. and though he (the plaintiff) ſemper a tem- S. C. cited 

ore confectionis ſcripti paratus fuit ad performand* uſque ad diem Cut. 51. 
exhibitionis billæ all the agreement on his part, the defendant had e 
not paid the money. It was held, that the words (he making a good 6. by Halt. 
and ſufficient eſtate) are a condition precedent, and therefore the Ch. J. 
plaintiff ſhould have averr'd the performance of it particularly, and 
not by ſuch general words as, that he had performed all on his part. 

Vent. 147. Trin. 23 Car. 2. B. R. Large v. Chethire. 

49. 3 agreed to aſſign a term of 80 years to the defendant, 8. C. cited 
who proinde ſhould pay 250 1. and then lays mutual promiſes; and 1 * ee 
upon a demurrer it was objected, that this was a condition prece- 170% Ch. J. 
dent, and therefore the plaintiff ought to have averred a per- who ſays 
formance ; for the plaintiff was to aſſign, and the defendant proinde, ere they 
Viz, pro aſſignatione, is to pay the money; but the court preter W e 
Atkins J. who doubted, held it not a condition precedent, but a 9 Ugitred's 
muiual promiſe ; for it is as reaſonable the plaintiff ſhould have his 84e. 
noney before the aſſignment made, as 'tis that the defendant ſhould 5. C. 527 
have the aſſignment before he paid his money; and judgment for by Holt ac- 
the plaintiff, 2 Mod. 33. Paſch. 27 Car. 2 C. B. Smith v. Shel- 5 

5 ; As « 
berry. | ol; . . 

cited by Holt 


and denied. Freem. Rep. 105. pl. 199. S. C. held that (Proinde) made no condition precedent, 


but only ſpeciſied the conſideration. 
S 


50. Defendant covenanted to be accountable to the plaintif” for all 
arrears of rent, tithes, &c. and aſſigns a breach, that he hath not 
accounted, &c. tho' requeſted to do it. The defendant confeſſes the 
covenant to be accountable ; but that in the ſame indenture, arreatum 
fuit & ulterius proviſum, that the plaintiff ſhould allow and diſcount 
al! moneys for parſons-dinners, &c. which the plaintiff refuted to do; 
and upon demurrer to this plea, it was inſiſted that ulterius provi- 
ſum eſt makes a condition precedent; ſed per Curiam, theſe are 
mutual covenants, upon which each party hath a diſtinct remedy, 
for the proviſum & agreatum eſt doth not amount to a condition, 
but is a covenant; and in this caſe the defendant is bound to ac- 
count upon requeſt, and judgment for the plaintiff, 2 Mod. 73. 


Paſch, 28 Car. 2. C. B. Samways v. EIdſly. 
5 | : 51. Devije 


: Condition, 

51. Deviſe of lands to A. and B. for payment of debts, and after 
in truſt for the uſe and benefit of C. and his heirs male; but de- 
clared his will to be that C. ſhould have »o benefit of this deviſe, 
zenleſs his father ſhould ſettle ſuch lands upon C. and in default 
thereof, deviſed the ſaid lands to A, and B. Per Lord Chancellor, 
This is a condition ſubſequent. Vern. 79, 83. pl. 73. Mich. 1682, 
Popham v. Bampfield. | 

[ 8x ] $52. In covenant upon charter party, the plaintiff declared upon 

| an agreement, that his ſhip ſhould be ready on the 12th of Auguſt to 
fail to N. beyond ſea, and there would load it with figgs, and other 
merchandize of the defendant's, and bring them back ts Topſham, &c. 
and that the defendant covenanted to pay ZI. 15 5. for every ton fe 
brought, and aſſigns the breach in non payment of 112 J. 10s. due 
for the freight of 30 ton; the defendant pleads that the ſhip was 
not ready to fail on the faid 12th of Augutt, whereby he loſt the 
profit of his merchandize, and traverſed that the ſhip was ready, 
&c. and upon demurrer per Curiam the plea is ill, for theſe are mu- 
tual covenants, and each party hath remedy for non-performance, 
and judgment for the plaintiff 2 Jo. 216. Trin. 34 Car. 2. B. R. 
Shower v. Cudmore. | | | : 

53. Copyholder of lands of borough Engliſb, ſurrender'd to the 
uſe of himſelf for life, and after of A. his eldeſt fon, and his heirs, 
if he lives to 21; but on condition that if A. dies before 21, then to 
the ſurrenderor and his heirs, and dies. This is an ate to A. pre- 

ſently to be defeated by condition ſubſequent, viz, if A. dies before 21. 
3 Lev. 132. Trin. 35 Car. 2. C. B. Edwards v. Hammond. 

54. B. the plaintiff leaſed a miil to W. the defendant, and cove- 
nanted to find coggs, rounds, braſſes, and timber, &c. for the mill, 
during the term, and V. covenanted to keep them in repair; W. 
pleaded performance ; B. replied that W. ſuffered the mill to be in 
decay, and ſhew'd in what; W. rejoined, that he demanded timber 
of the plaintiff to repair the ſame, but he refuſed to deliver any ; and 

upon demurrer to this rejoinder the court was divided, whether 
theſe were conditional or mutual covenants. Lutw. 394. Hill. 2 & 
3 Jac. 2. Browne v. Walker. — | | 

a le. 211. 55. A. ſeiſed in fee ſettles lands to the uſe of himſelf for life, &c. 

Trin. 1 Jac. remainder to B. and the heirs male of his body, remainder to C. in tail 

* 1 male, remainder to A. and his heirs, with power of revocation of 

Carth. 292. the eſtate of B. only, and to limit new uſes, and after by deed the 

Mich. 5 W. next day, reciting that he had limited an eſtate to B. and his 

my heirs male, he revokes the ſame, and limits it to B. and his hers 

S. C. bat male, provided that he pays 1 500 l. to his executors, and if he fail 

the point of thereof, it ſhall be lawful for A. and B. &c. to enter and raiſe the 

—— out of the rents, iſſues, and profits. A. dies, B. dies without iſ- 

3 ap- fue. W. R. claimed the eſtate as heir to B. inſiſting that the limi- 

rear in ei- tation was of an eſtate in fee, but adjudged it was only eſtate tail, 

* as the firſt eftate was. But in arguing this caſe, it was urged, 
that this proviſo was a condition precedent, and fo B. never ſeiſed 
in fee (ſuppoſing the limitation to have been in fee) becauſe no 
performance of the condition found by the verdict, But this was 

rejected; and it was held clearly that this was a chattle intereſt in 
the truſtees to raiſe 1500 J. E. did not pay it, and that fuch 
| intere 
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intereſt may be limited by way of uſe, as in caſe of a rent, and that 
upon payment the grantee may enter and receive the profits; that 
this is not a condition, as if it was upon aA conveyance at common 
law, but an eftate which ſhall ariſe to A. and B. upon ſuch a contin- 
gent, Skin. 324. Mich. 4 W. & M. in B. R. Gillimore v. 
Harris, | | | 

50. In debt the caſe was, that the plaintiff, in confederation of 11001, 
to be paid to him, &c. by the defendant, covenanted to afjign, &c. to the 
defendant, an the zoth January next, 10 ſhares in the corporation of 
linen manufacture; and the defendant covenanted, &c, that he would 
then accept them, and at the ſame time pay the plaintiff the ſaid 11000. 

&c. under the penalty of 2200 J. It was inſiſted for the defendant, 
that the aſſignment ought to precede the payment of the money, be- 
cauſe the covenant to pay it was in nature of a condition, or defea- 
ſance, to fave the forfeiture of the 2200 /, and therefore ſhall be 
conſtrued moſt favourably for the obligor, and cited D. 17, a. by [ 82 } 
the rule of which caſe, and alſo by the reſolution of the court there- 
upon, the payment of the money in the principal caſe ought to re- 
fer to the acceptance of the aſſignment, and not to the day in 
which the aſſignment was mentioned to be made; and if ſo, it 
was impoſſible that the defendant ſhould accept of the aſſignment 
before it was made; ſo that the true meaning was, that the plain- 
tiff ſhould aſſign the ſhares on the ſaid 3oth day of January, and 
that the defendant ſhould accept it, and that upon ſuch acceptance 
the money ſhould be paid; and of this opinion were all the court, 
whereupon the plaintiff pray'd leave to diſcontinue, and had it, 
Lutw. 490. 492. Paſch. 5 W. & M. Elwick v. Cudworth. 

57. Deviſe to the firſt ſon of A. F he takes my name, if not to 3 
B, A. dies without iſſue. B. ſhall take; for the refuſal of A's roach 
ſon is not a condition precedent, but a precedent eſtate attended ſubſequent 
with theſe limitations. Per Treby Ch. J. and judgment accord- to deteat the 


ingly. I Salk, 230. pl. 8. Trin. 9 W. 3. Ce Scattergood V. 3 
Edge. | dent. 2 Vern, 
661. Trin. 


1700. Trafford & Ux' v. Sir Ralph Aſhton. It was objected that tho” this deviſe was void as to 
the iſſue of A. yet it could not be good to the ſon of B. becauſe it depended on a condition precedent, 
Viz. If iſſue of A. ſhould refuſe to aſſume the name, or die without iſſue, which are impoſhble, 
A. dying without iflue, cites Plowg. 272. 2 Inſt. 218. tho' the condition there became impoſſible by 
the act of the party himſelf, and this notion was agreed to by the court. But here it was adjudged 
not to be a precedent condition, but part of a limitation of a deviſe of a particular eſtate which is 
void; but if it were collateral by itielf, it would be a precedent condition; cites 19 H. 6. pl. 34, 39. 
Fol. 16. Deviſe to a monk, remainder to B. B. thall take immediately, becauſe deviſe to a monk 
is void, but had it been that after death of the monk it ſhould remain, B. ſhouid not take till after 

death of the monk. Per Powel J. 12 Mod. 285. Paſch. 11 W. 3. Arg. in caſe of Scattergood v. 


Edge, 


58. Where the one promiſe is the conſideration of the ether, and 
where the performance and not the promiſe is, is to be gathered 
from the words and nature of the agreement, and depends intirely 
thereupon; for if in caſe there were a politive promiſe that one 
ſhould releaſe his equity of redemption, and on the other fide that 
the other would pay 7/. then the one might bring his action with- 
out any averment of performance; but where the agreement is, 
that the plaintiff ſhould releaſe his equity of redemption, in conſi- 
deration whercof the defendant was to pay him 7/, ſo that the re- 
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eaſe is the conſideration, and therefore being executory, it is a condi- 
tion precedent, which muſt be averred. 12 Mod. 455. 460. Paſch. 
13 W. 3. by Holt Ch. J. in delivering the opinion of the court in 
caſe of | horp v. Thorp. 

59. If there be a day /et for the payment of money, or doing the 
thing which one promiſes, agrees, or covenants to do for another 
| thing, and that day happens to incur before the time, the thing for 
4.00 which the promiſe, agreement, or covenant is made 75 t9 be perform- 
ed by the tenor of the agreement there, tho“ the words be, that the 
party ſhall pay the money, or do the thing for fuch a thing, or in 
coniideration of ſuch a thing. After the day is paſt the other ſhall 
have an action for the money, or other thing, tho? the thing for 
which the promiſe, agreement, or covenant was made be not per- 
formed; for it would be repugnant there to make it a condition 
| precedent; and therefore they are in tnat caſe left to mutual reme- 
| | dies, on which, by the expreſs words of the agreement, they have 
| depended. Per Holt Ch. J. 12 Mod. 461. Paſch. 13 W. 3. in caſe 
of Thorp v. Thorp. © | 

60. M. agrees 79 give A. ſo much for the uſe of a ccach and horſes 
for a year, and A. agreed turther with M. to keep the coach in re- 
pair; it was averred the coach and horſes were delivered to M. 
but nothing of the repair; and Holt Ch. J. held upon this evidence 
N that repatring was not a condition precedent, and therefore need 
| F 83 ] not be averred. Per Holt Ch. J. at Guildhall, judgment pro que- 
. rente. 12 Mod. 503. Paſch. 13 W. 3. Atkinſon v. Morrice. 

1 61. But if the agreement had been that A. had agreed fe give 17. 
| a coach and horſes for a year, and to repair the coach, and that for 
#1 that MH. promiſed ſo much money, then the repairing had been a con- 
dition precedent neceſſary to be averred. Per Holt Ch. J. 12 Mod. 


? 
U 503. Paſch. 13 W. 3. in S. C. 
; 
| 
| 


K 5 ** * 


r * 


„ e ene e 
nr + 


— wo co Ald 
p EE * 
4 
r ̃ ²é 
3 * 4 8 


Den 


62. Condition that A. ſhall do, and for the doing B. ſball pay is 
condition precedent, but fime fixed for payment will vary the con- 
ſtruction; per Holt Ch. J. x Salk. 171. Paſch. 13 W. 3. B. R. 
Thorp v. Thorp. | | 

| 1 63. Where an award conſiſts F divers things, and one of them 
Ft! Tresor Ch. is void, and it be exprefly ſaid, that upin performance of that void 
[3 Ji, be thing, the other party ſpall do ſuch a thing, there the doing of the 
Powell J. in void thing is a condition precedent, and muſt be averred before 
| part, viz. action againſt the other for not doing his part; but where there be 
. that it part ſeveral things in an award, and ſome are good and others not, and 
1 | 2 ang ler tis further ſaic, that upon performance præmiſſorum the other ſhall 
. 1 releaſe for the purpoſe, there it ſuffices to make averment of per- 


i FE eondition formance of what is wel! awarded without more; per Powell J. 12. 
o 8 > wenn — 1 1 1 2 * YL» 
12 Pi. Mod. 388. Mich. 13 VV. 3. in C. B. Lee v. Elkins. | 
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fore the other performs of his fide; bat my brother's diverſity of expreſs words of reference I think 


5 88 9 4 44 i ' * 3 LT 1 os 5 2 Fa ; 4 * * 8 c . . * . 
1H Will not hold, that is, that where the words be expres that upon pertormance of that part which 13 
T: o " "an 2 Ph, «! - _— 1 % 2 * 2 . 
— void, the other mall do ſuch a thing, there the void thing, ſays he, is a condition precedent, and 
13 mutt be dane; but where ſeveral things ate ordered, and fume oi them void, and that ſuper performa- 
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awarded, to be intitled to the thing to be Gone on the other ſide. I ay, that every illegal part of 
"WM 1 3 a+ SE > 92 A. 1 . } 15 * "+ © 1 x . \ 

an Ward is the fame th nz to many purpoics as if it were not in; but yet if of appear that the ar- 


Vtratuss deßgned that uch illegal part ihould be pelt of tic conllderation in reipect of which the 
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ether was to perform, it muſt be done, or elſe here is not that advantage for the other fide which 
was deſigned for it; and he has a wrong done him by being forced to pay for a conſideration which 


he has not. 


64. Altho' ita gizzd is held in Littleton, to make a conſideration 3 _ 55 
* 1 , 2 - — 7 TY - RE FR a = a0 . . 
ſubſequent, yet that is i caſe of eſtates executed, but it is otherwiſe 8 


in caſe of things executory. As if A. ſhall covenant te convey his J. according- 
lands 70 B. ita guzd 10 l. be paid ta A. before Mich. the payment of ly, and ſays 
the money is a condition precedent to the conveyance of the lands, _— e 
and he is not oblized to perform his agreement unleſs the 1ol. be be under- 

paid at the time appointed; per Holt Ch. J. in delivering the opi- floul.—7 
nion of the court. 2 Ld. Raym. Rep. 766. Paſch. I, Ann. in caſe 3233 
of Feltham v. Cudworth. | As 
waere ita 


«19d is annexed to an agreement for a thing not executed it qualified the matter before, and is the - 


lame thing as if it were put firſt. 


65. Condition diſcribing the qualification of the perſon that is to 
tate is in its nature a condition precedent; per lord K. Cowper. 
2 Vern. 573. pl. 518. Hill. 1706. Creagh & Ux* v. Wilſon & al'. 

66. An infant feme inarries one Ingram having lands of inheri- 
tance; articles are entred into, whereby the infant feme was during 
the coverture to ſettle and convey over theſe lands, and then ſhe was ta 
Have a rant=charge of 450 l. per ann. for her jointure, whereas be— 
fore jhe had but 250 l. per annum. Ingram dies; ſhe marries one 
Wood. W. and his wife brings a bill for to have the 4501. per 
ann. &c. but decreed per Harcourt lord keeper, that here was a 
condition precedent to her having her jointure augmented which 
was to have been done during the coverture; and a court of equity 
will not relieve in ſuch a caſe where omiſſion of it was but a meer 
nezlect in the party. In my lady Bertie's caſe, where a portion 
was given to a lady, in caſe ſhe married my lord Guilford, my 
lord refuſed upon a tender, and the lady married to another by the 
conſ-nt and direction of the Court of Chancery; yet in this caſe my 
ior Somers refuſed to aililt the lady, but the fortune went over; [ 84 ] 
but upon an appeal in the Houſe of Lords this matter was in a man- 
nor compromiſed by the lords, and the lord keeper here diſmiſſed 
the plaintiff's bill; for if he ſhould relieve her ſhe would have both 
the land and the 4501. per ann. Mich. 9 Annæ Wood v. Ingram. 

67. The condition of a bond was, whereas D. was indebted to T. After con- 
in a bond of Zoco l. conditioned for payment of 1500 J. and had pee 

recovered judgment. G. upon conſideration that J. the plaintiff would J. celiverd 
forbean ſuing out execution upon D. promiſed to pay the money to T. the opinion 

pon requeſt, T. aſſigning over to him the judgment he had againſt D. 5 
The defendant pleads in bar, that the plaintiff had not atgned. plaintig 
Plaintiff replies, that he was ready to aſſign. Upon the firſt argu- and ſaid, the 
ment on demurrer, Parker Ch. J. and Powis were of opinion for the e e * 4 
plaintiff, and that the ſingle queſtion was, who was to do the firſt been, who 
act? and that the obligor was to do it; for though he is not bound was to do 
to part with his money unlcts the judgment be aſſigned to him eodem 2 acts 
nttanti, yet he min offer to him on condition the oblizce will pla ntiff oY 
align it. But Eyre J. e contra; for he held it a condidon pre- ought beg 
cedcat ; and alſo that if the judgment was ailigned fn, the bon? OT 
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Condition. 
judgment, might be put in ſuit for the money ; but if the bond was paid firſt, 
or the de- there lay no remedy at law for the judgment; et adjornatur. 10 


Mod. 1 53. Paſch. 12 Ann. B. R. Afterwards the caſe was 


RT the argued again. ibid. 189. Mich. 12 Ann. & ibid. 222. Paſch. 13 


money, and Ann, and afterwards in the next term judgment was given for the 
that the plaintiff. Turner v. Goodwin | 
main objec- P 8 7 8 88 : 

tion again# the plaintiff's aſſigning firſt was, that the plaintiff would then have been obliged to have 
found out the defendant, and have tender'd an aſſignment the day the money was payable by the 
condition, as in 3 Cro. 143. Noy 18. Hob. 69. 77. and ſo it would have been in the power of the 
defendant to have render'd his own bond ineffectual by keeping out of the way; and that on the 
other fide it had been objected, that if the defendant ought en to have paid the money, he would 
have been without remedy at law for the judgment; but that the court were of opinion, that the 
words {be aſſigning &c.) did not amount to a condition precedent, for the words themſelves do not 
import it, and there were no other words or reaſon to make ſuch a conſtruction neceſſary. In all 
the caſes cited at the bar of conditions precedent, there is ſome word of priority, or one of the acts is 
to be at a prior time, or ſomething that makes it neceſſary that one ſhould precede the other, except 
the caſe of Layge and * age 1 Vent. 147. 2 Keb. 801. which is of no authority; for no judg- 
ment is enter'd in that caſe, nor any rule for judgment to be found, and that in this caſe the acts of 
the parties ought not to have preceded, but accompanied one another; the defendant ought to have 
tender d th: money, but not abſolutely, but ſub modo he ſhould have counted it out, and told the 
plaintiff here is your money, aſſign me the judgment, and then upon the plainciff's delivering the 
aſſignment, the money would have been his, but not before, tho' he alſo had counted it, and fo the 


aſlignment of the judgment ought to have been a circumſtance of the payment, and that this con- 


ſtruction of the condition obviated all the obhjections of both fides, and that ſuch a ſpecial tender 
was not a new thing; for upon a fingle bill the obligor ought to tender the money upon the terme 
of having an acquittance, and ſuch a tender with an adhuc parat' is a good plea, cites Fitzh. Abr. 
Tit. Verdict 13. So 2 H. 7. 8. 9. Debt was brought againſt the executrix of the clerk of the 
Hanaper, upon a patent by the king to the plaintiff, for a ſum of money, and a liberate to the 
clerk to pay it, he receiving letters of acquittance; and the better opinion there is, that the plaintiff 
was not obliged to offer an acquittance, but that the clerk ought to have tender'd the money, and 
demanded an acquittance; ſo in this caſe the defendant, to fave his obligation, ought ty have 
found out the plaintiff, and tender d the money upon the day upon the terms of having an aſſignment 
ef the judgment, and ought to have pleaded ſuch ſpecial tender with a refuſal and an adhuc parat* as in 
the common cale of a general tender, and ſince he had not done ſo, his plea was ill. Judgment 
for the plaintiff. MS. Rep. Trin. 13 Ann. B. R. Turner v. Goodwin. 


Gild. Equ. 68. A. on the marriage of B. his ſon with M. an heireſs, con- 
Rer. 43. veys land to truſtees to the uſe of B. and their iſſue, that if M. 
tidem ver- 56 ſhe comes of age ſhall not join to charge her eftate with 2000 l. 
dis, then the indentures to be abſolutely void to all intents and purpoſes ; 
per Lord Harcourt this is a condition ſubſequent. Ch. Prec. 387. 

*[ 85 I pl. 266. Paſch. 1714. Hunt v. Hunt. 
Comyns's 69. A. gave a legacy of 60001. to L. the only child of A. and 
Rep. 513- died, leaving MH. his heir at law, but deviſed all his real eſtate to B. 
Pach.- 14, The legacy to L. was made payable at her age of 21 or marriage, 
„ in which ſhould * firſt happen, and to be in lieu and ſatisfaction of all 


Geo. 2. 


C. B. the which ſhe might claim out of his real or perſonal eſtate, and upon 


Sinan condition ſhe ſhould releaſe all right and title thereunto unto his exe- 


action of d . 
Abt, Ld. Ch. cutors and truſtees. It was inſiſted, that L. had no right during 


J- Reeve her mother's life, that L. might marry while an infant, and fo her 
coaskeit 2 legacy become due, and ſhe not capable of releaſing, or might in- 


congitiun . . . 
fablegu nt; termarry with an infant, and fo neither ſhe nor her huſband capable 


dur the other of releaſing, and yet the legacy due; wherefore ſuppoſing it to be 
12. 1 condition, it could be no more than a condition ſubſequent, quod 


wasadjourn- Curia conceſſit. Wms's Rep. 783. 785. Hill. 1721. [ Trin. 
ed; and af- 1722] in Canc. Acherley v. Wheeler and Vernon. 


t-rwards in | 
F after term, 12 Geo. 2. Willes Ch. J. and the whole court, inclined to think it a condition precedent ; 


but heid, that ſuppoſing it to be a condition ſubſequent, yet not being performed, the plaintiff was not 
intitle to the arrear of the annuity, and therefore the verdict was ſet afide, and the plaintift to pay 
ine 


the coſts of a nonſuit. Forteſcue's Rep. 189. 194. 8. C. adjudg'd, and Ld. Ch. J. Willes, 
who delivered the opinion of the court, ſaid, that his brothers were of opinion that it is a condition 
precedent, but his lordſhip ſaid, that the ſame words will make it a condition ſubſequent as well as 


precedent, and cites ſeveral caſes. 


70. In all executory agreements where the plaintiff declares pro 
conſideratione, there the word (pro) makes it a condition prece- 
dent, {that is) the thing ſhall be done or tendered to be done before 
the defendant ſhall be obliged to pay, and neither of the parties can 
have an action of covenant without averring the performance. 8 Mod. 
42. Paſch. 7 Geo. 1. in caſe of Lock v. Wright. 

71. A. in conſideration of 500 l. which he is to have with his wife 
in money and goods, and of the marriage, made a ſettlement, and gave 
her a power to diſpoſe of 200 l. by will, which ſhe did about 15 years 
after. On a bill in chancery by the legatees, A. inſiſted, that this 
was a condition precedent, and that he never received more than 
3001. as a marriage portion with his wife; but the Maſter of the 
Rolls held otherwiſe, and that the quantum of the portion ſcemed 
rather a computation, and was ſatisfied therewith, and decreed the 
2901. to be raiſed. 2 Wms's Rep. (618.) Trin. 1731. North v. 


Anſell. 


[ Fir mire of Conditions precedent ſce Tit. Deviſe, Remainder 
(W) per tot. Stocks, per tot. and other proper titles. 


(T. 2) What ſhall be ſaid a Condition precedent, 5c Tic. 


and what ſubſequent, as to Marriages and Mar- K. 


riage Portions. And in what Caſes forfeited. 
I. A Leaſe for years to Sir Edward Waldgrave and lady, on truſt 1 rr 


to raiſe 900 1. for a feme ſole, in caſe ſhe did not marry con- oi form 
trary to good liking of Sir Edward and lady; if ſhe did, then to go to the caſe is 
ſuch perſons as Sir Edward and lady, or furvivor ſhould nominate, obleufelhre- 


Wel . . orted, but 
and for want of nomination to Sir Edward and lady, or ſurvivor of Mato. 


them; ſhe marxies without their conſent, they die without any nomi- nomination, 


nation; bill was preferred by Sandall, who had a general deed of 5 


gift by lady W. who ſurviv'd, of all her goods and chattels, againſt gods and 
F. Copledite, who had adminiſtration to the feme and lady W. to chattels 


have the benefit of this leaſe; which was decreed for Copledite. co 


Comyn's Rep. 739. 749. * Paſch. 13 Geo. 2. in caſe of Harvy v. make $an- 
Aſton, cites Chan. Caſes 58. [Mich. 16 Car. 2.] Fleming v. Wald- dall nominee 
grave. of this g= ol. 
g Here appears 
no diſiike of marriage; for tho' no conſent, it does not appear they diſliked it, and the making no 
nomination is an argument they did not, and ſo the condition not broken; and this might be the 
reaſon that the book ſaith, it was not in the power of the truſtees to diſpoſe of the leaſe otherwiſe ; 
tho the book gives no reaſon tor ſuch ſaying, but in the caſe of Treagh v. Wilfen. 2 Vern. 57 3. it is 
ſad, there may be a difference between marrying without conſent, aud marrying againſt conſent, ac- 
$0:Cing to the caſe of Fleming v. Waldgrave. 
* 861 


2. The daughter of lord Kelmurry, and the fon of lord K. pre- But ib. 741, 
{tr 2 bill to have the benent of a /ett/ement made by lord K. aud 742: lis 
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86 . Condition. 


Ft is evident his fon, whereby fruſtees were to raiſe 1500 l. g piece for portions of 


this decree 2 daughters, the plaintiffs and the ſiſters, payable at their marriage 


vas not con- : | 
formable to c / conſent of truſtees or major part of them, and maintenance in 
the uſual mean time; and if truſtees had raiſed the portions before they mar- 


133 ried, they were to improve them to the beſt advantage, that they 
ig 5 © might receive the increaſe for maintenance till marriage; and if they 
if one may married without conſent, the portion of her ſo marrying ſhonld remain 
gue upon per to another. The truſtees received the rents ever fince the death 
13 n of lord K. and raiſed the portions; and the plaintiffs being in years, 
report of the and intending not to marry, would lay out their portions in purchaſe 
eaſe, itieems of annuities for their larger maintenance. Queſtion was, Whether 
3 My plaintifts ought to have portions at their own diſpoſal, before they 
ſent. The married with conſent? Ard it being admitted, if either died before 
brother Ro- marriage, her portion ſhould go to ber executor or admini/lrator, and 
110 rol they offering ſecurity to indemnify truſtees from claim by defendants, 
the elict Who were infants, children of Charles lord K. t whim the portions 
ſon of lord after marriage without conjent were limited by the ſettlement, the 
we er, £22k decreed it on giving ſuch ſecurity. Comyns's Rep. 740, 741. 
tiement and Ld. Ch. B. Comyns cites Fin. Rep. 62. [Hill. 25. Car. 2.] Nec- 
to the bill, ham v. Vernon. 

and to whom 


the benefit of the portions, if not paid, would reſult, conſents his 2 ſiſters ſhould have their portions 


to lay out in the purchaſe of annuities for their d-tter ſupport, and ſo admits they would 45 to thr 
executor or adminiſtrator if they died unmarried ; or perhaps it might be apprehended by the ports, 
that a ſum of money given to a daughter to be paid at marriage, like a ſum demiſed to an intant to 
be pa d at his age of-21 years, was an inter eſt yeſted that would go to an executor or adminiitrato;, » 
though the deviſee died before the time of paʒ ment, and upon ſuch admiffion the portions were de- 
creed. But there was ſtill a difficulty for the defendants to whom the money was limitted over, in 
caſe the daughters married without the conſent of truſtees ; but the plaintifts being in years, ani c- 
claring they intended never to marry; and being leſs likely fo to do, when their fortunes were turned 

annuities, and offering any ſecurity to indemnify truſtees againſt the infants. claim, on ſuch ſec - 
rity which the truſtees were willing to accept, the court decreed the pottions to them. However it iz 
maniteR, that this queſtion, whether the condition annexed to the payment of the portions, that the 
daughters ſhould not marry without content of truſtees, is good, or not, was not the thing under the 
conſideration of the court; for they decreed the portions though the daughters never married; whereas 
it is agreed on all ſides in the preſent caſe, that marriage is neceſſary before the portione are papable, 
whether the mother's conſent is neceſſary or not. But it is moſt evident the court look'd upon the 
condition as good, or there had been no need of ſecurity to indemnity the truſtees. (What need of fun. 


ſecurity if the condition was void ?) 


2 Freem. 3. A ſcttlement was made by W. by deed and will, reciting a 
3 marriage intended between A. and B. the daughter of W. and then 
S. C. fays comes a claule, that , B. ſbould live to 16 years of age, and ſpoui 
the father refuſe to marry A. then A. ſhould have 29,900 l. out of the perſonal 
d 1 eſtate; And afterwards comes another clauſe, that if it happen that 
his <ftate the ſaid intended marriage be not had tiil after B's age of 16 years, 
(reciting the then the real and perſonal eſtate is ſettled on A. & B. for their 
eee lives, &c. The marriage was had before B. was 16 years old, but 
&c.) and li- ſhe lived to 16 and died before 17 without iſſue, * F'was urged, 

mit; it to that A. and B. marrying before 16, the perſonal eſtate was not 
3 veſted fo as to intitle the adminiſtrator of B. and that the grantor's 
kfe, remain- intent was to reſtrain B. from marrying before 16; But Jord J*t- 
cer tothe fries took it, that a marriage between A, and B. was the chief in- 
uſe J.. tent & and of the 20,000 /. penalty for refuſal, and that the latter 
3 clauſe was only to bring back that 20, ooo J. into the perſona! 
their heirs ellate to be ſettled to the ſame uſes with the reſt, in cafe the mar- 
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riage ſhould be after 16, and decreed an account. Vern. 338. pl. to the intent 
332. Mich. 168 5. Duke of Southampton v. Crammer & al'. dat in caſe 

| | the plaintiff 
Qould be married to his ſaid daughter after the age of 16, and that they ſhould have iflue-mile be- 
tween them, that then the ſaid truſtees and their heirs ſhould ſtand ſeiſe4 of the premiſſes in truſt for 
the plaintiff during his life, and after his deceaſe in truſt for his ſaid daughter for her life, ana after 
in truſt for ſuch iſſue in tail, &c, The ſaid plaintiff was married to the taid daughter before her age 
or 14, but ſhe lived till the was above the age of 16, and then died without iſſue; and the plain tiff 
preferred his bill to have this truſt executed to him for his lite, and the only queſtion was, Whether he 
ws intitled to this eſtate for life? And it was held, that altho' ſhe was married before the aze of 
16, yet in as much as the lived till after the age of 16, the migh: properly enough be ſaid to be married 
after the age of 16; and ſo it was held in Lord Salijbury's caſe, and afticmed in the Houſe of Lords. 
They all held, that although there was no iſſue of that marriage, yet the plaintiff was intitled for his 


life; for that ſhould be taken reddendo fingula finguli:, ant the hing of iſſue ſhould be no condition 


precedent to his truſt for life, but thould reter to that limitation of the truſt to the iſſue 3 For that a 
truſt ſhould be expounded by the ſame rules as a will, or as articles of agreement, which need not that 
preciſe form of words as a limitation of an eſtate at law; as an agreement to convey an eſtate to J. S. 
for ever will carry the fee ſimple. And Trevor ſaid, that if it were the limitation of an uſe at law, it 
would be ſufficient to create an eſtate for life, the intent of the party ſo plainly appearing as it does in 
this caſe. This cauſe being afterwards heard in the Houſe of Lords, the decree was reverſed. Show. 
Parl. caſe 183. Wood, alias, Cranmere v. the Duke of Southampton, 8. C. ſays the Court of Chan- 
cery decreed the profits to J. S. for lite; but againſt this decree 'twas argued, that where a condition 
eoapulative, confifting of ſeveral branches, as this dots, is made precedent to any uſe or truſt, the entire 
condition muſt ke perform'd or elſe the uſe or truſt can never ariſe or take place, and that the per- 
formance of one part only is not ſufficient; and the decree was reverſed accordingly. 5, C. cited by 
Lord Ch. Baron Comyns in his Lordſhip's {as 1 ſuppule it is) delivery of his opinion, in the caſe of 
Harvey v. Afton, Paſch. 13 Geo, 2, Comyns's Rep. 732. 


A. by marriage ſettlement provided 2000 J. a-p:2c2, and after, 2Vern. 4 5c. 
8 s ' * 1 2 WE Di. 418. 
by will, directs the making up their portions 3909 d. a-prece, and W 
charges his real and perſonal eſtate, provided they marry with s. e. 
conjent of their mother; per Lord Wright and Maſter of the Rolls, 
tis a condition ſubſequent. Ch. Prec. 226. pl. 186. Trin. 1702. 


J. ſnton v. Aſhton. i 
5. A. by will leaves his grand- daughter 2001. provided fhe con- 8. C. cited 
tinued with his executors until 21, but if taken from them by her » N 
father, who was a papiſt, before 21, or if ſhe married againſi the Rolls 3 
conſent of his executors then he gave her but 10. and made B. and faid it was & 
C. executors. She was placed by the executors with D. a clergy- "7 2 
cond tion, 


man, and before ſhe was 21 D. ahd one of the executors conſented that :- 


that ſhe ſhould make a viſit to her father, when the /ather, unknown the tettato:s 
to the executors, married her to a papiſt. Decreed at the rolls for intent br de- 


payment of the 2001. to the daughter; but on appeal Ld. Cowper gat ciao, 
decreed her only the 101. He held that the continuance with D. the legacy 

by direCtion of the executors was well, and that this was a marriage _ we ry 
againſt their conſent, they not having opportunity to declare their CH C 
diilike before marriage, and declaring it upon notice after; and in LA. Tu- 
that the condition deſcribing the qualifications of the perſon who bete time, 
was to take, was in its nature a condir ion precedent.” 2 Vern. 572. 7% 026 
pl. 518. Hill. 1706. Creagh and Ux' v. Wilſon. vey v Ahe 


don 


8. C. cited Comyns's Rep. 755, by the Ld Ch. B. 


6. J. S. having 4 daughters, A. B. C. and D. in 1705. deviſed Put where 
Kc. ſeveral parcels of his eſtate ſeverally w his 4 daughters, & 7* PW? 
inter al' deviſed 5 truſtees his lands in E. ard F, in truſt for A. until compentaed 


her marriage or death, and in caje ſhe marries with the conſent of her 2 
IT WV 24... 


truſtees, then fer her and her heirs ; but in gale ſhe ſhould marry on 
Vor. V. H without to relleve 
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and in Fry without their conſent, then to her other ſiſters equally between 
wi 1 them &c. In 1708, A. marries I. R. with the — ab and ap- 
caſe the con- . ; 1 2 

45 coul Probation of her father, who ſettles upon this marriage part of theſe 
not be cam lands deviſed to her, and alſo 7 l. * per ann. fee 72 rent. In 1709 
penſated in F. S. dies without altering his wil, Obyected that this was a con- 
damages de · qition precedent, and till performance the eſtate could not veſt, 
ing a mar- A ; © , © | 

rige with- and equity will not aid in this cate ; but Cowper C. decreed that 
out conſent. by the marriage with the conſent of the father, the condition was dif- 
l 3 penſed with, and the deviſe become abſolute; for conditions of this 
uit be li- kind, whether precedent or ſubſequent, were in nature of penalties 
terally per- and forfeitures, and if the ſubſtantial part and intent be performed, 
a e; 5 equity will ſupply ſmall defects and circumſtances, and favour the 
Equity wil} deviſee. Here is no forfeiture, and it was never the intent of the 
never veſt teſtator that the eſtate ſhould be taken from the firſt deviſee, when 
„ bee it can't go to the deviſee over, and be let to deſcend to the heir at 
. e J law. MS Rep. Mich. 3 Geo. Canc. Clark and Ux' v. Lucy 
condition and al”. ; 

- precedent | 

it will not veſt at law; but as conditions ſubſequent are to deveſt an eſtate, there it is otherwiſe where 


there can be a compenſation maze in damages, as above, but in any other caſe, even in cafe of condi- 
tion ſubſequent it is otherwiſe, Itid, 


#7 $8 | 
f 5 A legacy was deviſed to A. to be paid at the age of 21 or mar- 

:age, which ſhall firſt happen, jo as ſuch marriage be with conſent ef 
B. and not, then he deviſed the mo to his other daughters. 
A. marries without conſent, and dies before 21, leaving iſſue. Lord 
Chancellor ſaid that this is not to be conſidered under the notion of 
a forfeiture ; that it is merely a legacy given, and 2 days of pay- 
ment appointed with a deviſe over; and the perſon dies before the 
legacy grew due, and ſo decreed that A. dying before marriage 
with conſent, or 21, an account ſhould be taken of her part, and 
that that, and the improvements of it, be paid to the furviving 
ſiſters. Sel, Caſes in Canc. in Ld King's time. 26. Trin. 11 Geo. 
Piggot v. Morris. | | 

8. A. deviſcd a legacy of 10001. to his daughter, on condition that 
ſhe marry a man wh1 bore the name and arms of Barlow, and if /h: 
marry one that ſhould not bear ſuch name and arms, then he deviſe! 
the looo . to F. S. The daughter married one Bateman, but about 
3 weeks before the marriage he called himſelf Barlow. On a bill 
brought by J. S. for the 10091. as forfeited to him, the Maſter of 
the Rolls was of opinion that the condition was complied with by 
the taking the name of Barlow, and tho' it was inſiſted by the 
plaintiſt's counſel, that the defendant, when he had reccived the 
legacy, would probably reſume the name of Bateman, and therefore 
pray'd that he might be decreed to retain the name of Barlow 
ever after, yet his Honour refuſed to make any ſuch decree. 3 
Wrms's Rep. 65. pl. 16. Trin. 1739. Barlow v. Bateman. 

9. A. by will deviſed all his lards to C. and his heirs in tru/! to pay 
debts, and then in truſt for B. his grand-daughter, and the heirs of her 
body, remainder to C. and his heirs, upon condition that he marry V. 
and gave C. his perſonal eſtate in truſt for B. until ſhe attain 21, 

and made C. cxecutor, and died. B. refuſed to marry C. and m_— 
| | | rie 
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ried J. R. and afterwards at her age of 21, B. and F. R. made a 
bargain and ſale to IV. R. to make him tenant to the præcipe in 
order to ſuffer a common recovery, in which B. and J. R. were 
vouch'd, and the uſes were declared to the iflue of the marriage, 
remainder to her own right heirs. One queſtion was, whether the 
condition annexed to the defendant's remainder be a condition pre- 
cedent or ſubſequent ? and as to this, Lord Chancellor ſaid he was 
inclined to think it is a condition ſubſequent. There are no * tech- see (T) 
nical words to diſtinguiſh conditions precedent and ſubſequent ; but pl. 69. 
the ſame words may indifferently make either, according to the 
intent of the perſon who creates it. In this caſe the precedent limi- 
tation was an eſtate tail in poſſeſſion; and therefore why ſhall we 
not ſay, that as to this remainder likewiſe it was the teſtator's intent 89 } 
to have it veſt immediately in the defendant ? The limitation is im- 9 
mediate, altho' the condition upon which it depends is ſubſequent. 
Caſes in Chanc. in Ld Talbot's time, 166. Hill. 9 Geo. 2. Sir. 
John Robinſon v. Comyns. 
10. A. by ſettlement after marriage created a term of 1000 years On appeal 
in truſt by mortgage or ſale to raiſe 2000 l. for each of the daughters pn L 
portions, provided they marry with their mother's conſent, and if either by the Maſ- 
die before marriage with ſuch conſent, her portion to ceaſe, and the ter of the 
premiſes to be diſcharged; and if raiſed, then to be paid to the perſon to Re _ 
whom the premiſes ſhould belong; and afterwards by will created a', daugh- 
another truſt-term to augment their fortunes 2000]. a-piece more, ters were not 
but ſubjee? to the like condition as in the ſettlement, and gave the re- 3 n 
ſidue over and above the 20001. a piece to his wife; and by a8 
codicil created another truſt- term, for the better raiſing of his ſettlenient, 
daughter's portions. A. died, leaving 2 daughters, J. and K.— —_— on 
J. aſter age of 21, married R. S. and K. before 21 married W. R. — — 
and both without the mother's conſent. They and their huſbands their mo- 
brought a bill for their portions. The Maſter of the Rolls took tat con- 
notice of the clauſe, declaring that if either die before marriage with 2 
ſuch conſent, her portion ſhould an: wy which was inſiſted upon by Comyns, 
tle counſel] to be ſufficient diſpoſition of it; but he ſaid that ſurely who was 
tnis was not a good diſpoſition within the meaning of thoſe caſes, — ” 
that allow a limitation over to be good; for this ig not to take place court in his 
upon marriage without conſent, but upon dying before marriage with 2 
ſuch conſent, and is uns more than providing for daughters dying un- the eee 


married; he taking it all along, that if they married they would do it on which he 
with conſent; that here does not appear to be any perſon in the grounded 
eſtator's vi h heſe fi ſhould a8 | his opinion 
teſtator's view, to whom theſe fortunes ſhould go over, as in other 4e 1. Ter 
caſes where thoſe limitations over are allow'd ; that tho” theſe por- ic is the 
tions are charged upon land, yet there being no diſtinction between right and li- 
conditions annexed to money charged upon land, and ſuch as are to ariſe parts 
et if the perſonal eflate, and portions by will being due by the eccle- makes a wo. 
ſiaſtical Jaw, notwith{tanding ſuch condition as this annexed to them, luntary diſ. 
portions by ſettlement (tho' under the like conditions) are likewiſe 5 of 
due by th hs f this court, and therefore thought the fert, ofa, 
ue by the law and rules of this court, and therefore thought the ec, to dif- 
plaintifts, the daughters, well intitled to their portions; and ſo poſe of it in 


order'd the huſband of the one to make propoſals before the Maſter what man- 
a ner, and up- 


«5 to ſettling his wife's fortune, and that the fortune of the other on chat 
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terms and ſhould be paid to her, her huſband being dead. Sel. Chan. caſcs in 
Wn, Lord Talbot's time, 212. Mich. 10 Geo. 2. Harvey v. Athton, 
this he be- | 
lieved will de un'verſally allowed. 2dly, That it is a fixed and ſettled max m of law, that if an «fate 
in land, or inter*? out of the land, is limited to commence upon a condition precedent, nothing can 
ve? or take eſtect till the condition performed. And this is fo ſtrong and fo ſettled a point, that it 
holds although the previous act was at firit impoſſible, or after becomes impoſſible by the act of God, 
or other accizent, the efate cin ne er veſt, Gomyns's Rep. 744. in his lordſhip's argument. And 
Eis lorefhip faid, that a third reaſon which influenced him to this opinion, is, that it is molt agreeable 
te the rules of equity, o direct the execution of the truſt according to the intent of him who placed 
the truſt in him; it is ſaid a truſt is conttrued favourably ; and it is true, it is conftrued with as much 
advantzge 25 may be to make good and anſwer the intent and defign of the party; but it is cont. ued 
firi=ly with regard to the execution of the truſt; and therefore it would be a ſtrange thing, hen the 
truſt directs the fru'tres to pay the money at the time of the daughter's marriaze with her mother's 
conſent, that the court ſhould direct them to pay the money before that time. 4thly, But that :t i: an 
argument of no ſmall weight in his opinion, that the reitraint in the preſent caſe is not only lawtul, 
dt prudent and reaſonable, and no conſequence more likely to enſue from it, than the hindrance of an 
pconfiderate or imprudent mariage. Comyns's Rep. 748. The Lords Ch. J. Sir W. Lee, and Sir J. 
Willes, who aſſiſted the Ld. Chan. Hardwicke upon this apreal, being of the ſame opinion, his lora- 
fin was pleated to concur ;, ard thereupon the decree of his honour, the Maſter of the Rolls, was re- 
verſed, Comyns's Rep. 7 5%. 


„P. b L. 11. When a candition copulative, conſiſting of ſeveral branches, 


ee is made precedent to any uſe or truſt, the intire condition muſt be 
2 „I! 


his R-porte, ® performed, or elſe the uſe or truſt can never riſe or take place. 
1 , 


32. Paſch. Show. Parl. Caſes. 55. 


Geo. 2. | 
"Lb of Harvey v. Aſton, ſavs it is a known rule, and that the caſe of Sir Cæſar Wood, alias 
Creamer, v. duke cf Southampton, Parl. Caſes 83, is an authority expreſs in this point; Sir H. 
Work, on Tin confideration of a] marriage of [to be had between] his daughter with the duke, made 
a ſettlement on tru® to r2iſe maintenance for his daughter till | 12 years of age, and then of 550 l. 2 
ear ti] marriage, or age of 17, and if bis daugbrer after her age of 16 ſhould marry and bave iſſue 
was by the Juke Sen for ſettlement on tee iſſue male, and for a better provijien for the dale ang 
evif-, on trult for the duke and his wife fer their lives, and after te their firfl erd other ſors in 721. 
ale. She married [tlie ſaid duke] before the age of 16, and after that age died without iſſue; the 
au-ſtion was, whether the duke ſhould not have the eftate for his life? and at firſt decreed for him, 
but that dectee was reverſed in the Houſe of Lords; for it was faid the words were plain and certain, 
that there mult not only be a mairiage, but iſſue male; and it would be vi-}-nce to break the cort- 
tion into 2 parts, which is but one according to the plain and natural ſer.ſe of it. The ſame determ!- 
ation was made afterwards in this court between Sir Cæſar Wood and W. Webb. Parl. Caſes 87. 

nd affirmed in the Houſe of Lords. Ibid. h 
*{ 99) I 

12. A perſenal legacy in caſe of limitation over, given on a con- 
dition not to marry without conſent, ſhall be loſt if the condition be 
broken; per Ld Ch B. Comyns, ſays it is admitted. Comyns's 


Rep. 755. Paſch. 13 Geo. 2. 


„ Breach relieved. In what Caſes of Con- 


ditions precedent or ſubſequent. 


2 FA UST created, by which the wife was to have an ate 

a for life, on condition that ſhe ſettle her own lands within 18 
months after the huſband's deceaſe, on her and her huſband's chil- 
dren, elle to be void. She fignified to one of the truſtees within 
the time, her willingneſs to do her part, but doubted the title to the 
eftate for life, and in a bill by her brought in this court, declared 
ter willingnels to make ſuch ſettlement, but not unleſs her eſtate ſor 
Ze vas cntrmed, which was decrecd in the manner propoſed, and 
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the truſtees to be indemniſied. Fin. R. 67. Hill. 25 Car. 2. Wallop 


v. Shaftſbury and Vernon. 8 
2. A. on marriage of B. his daughter with C. entred into articles Freem. Rep. : 
with C. to pay down 1500 J. and 2500 J. more within b months 4 302. F 307. 
ter C. ſhould ſettle on B. 8001. per ann. Afterwards by another 7n- 3 are 
denture between A. B. and C. in conſideration of the ſaid marriage viſze vult. 
to be had, and of 4000 J. mentioned to be paid, or ſecur'd to be Ibid. 303. | 
paid to C. C. ſettled lands of 446/. per ann. and A. paid C. 1500. he Pts j- 
and at the ſame time A. gave the ſecurity to pay the 2500 J. and at the ingly by the - 4 
fame time C. by other articles, covenanted withm 3 years to purchaſe lord Keener | 
aud ſettle 354 1. per ann. to make up the 800 /. per ann. and in the e — 9 
{ame articles A. covenanted to pay C. or his aſſigns 2500 J. within 6 fr wie bill 1 
months next after ſuch purchaſe and ſettlement made, and intereſi was ditmit- 1 
for the ſame half yearly in the mean time, and , C. died before fuch _ _ „ 
purchaſe, &c. then A. within 6 months after C's death, to pay ts B. inglg. Vern, 1 
her executors, Sc. the 2500 l. and for default of payment of intereſt, 9. —2 
&c. to ſuch perſons as the fame {ſhall become due to, the truſtees Rev. 794. 
G a I 3 pl. 30 Hill. 
were to enter and ſell the lands charg'd. B. died within a month, and 23 Car. 2. | 
no purchaſe made; per Cur, here is no pretence that the articles B. R. the |: 
were contrary to the intention of the parties, and ſo this covenant is 8. po _ * 
in nature of a condition * precedent, and can't be diſcharged in a 3 | 4 
equity; and here is 4 deed of tru/t, a jornture-deed, and articles, all —8. C. | 
of the fame date, and ſhall be intended to be executed at the fame & 8. cites Ti 
time, and are all as one entire agreement, therefore the recital in bf Sara "a 1 
the jointure-deed, that it was 7 confederation of marriage, and of 2 Fieem. i 
40001. paid or ſecured, as the portion can't be underitogd as any _ 30. = 
politive agreement, but muſt be expounded by the articies to which t $* 2 |: 
it docs in a manner refer in ſome cates, and upon ſpecial circum- 1 
ſtances a court of equity has expounded deeds otherwije tan the letter 1 
thcroof ſeems to import, yet this ought never to be done fo as to | 


2 * A 
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nl 
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ä 
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make a deed, but only to avoid ſome extremity. Fin. R. 98. Hill, | 4 
25 Car. 2, Cheek v. Ld. Liſle and Harvey. = 


3. Bill to have a /egary of 10001. which was money ſecured by 
a bond to be paid to the teſtator within 7 years after his marriage, 
and after a jointure of 6001. ſhould be ſettled on his wife. | he | 
defendant pleads, that the money was to be paid upon condition, ard | 
that the party died before the condition was performed. But the plea 
was over-ruled, Mich. 26 Car. 2. Fin. R. 178. Glaſcock v. 

Brownwell. | nn 

4. Deviſe to A. in tail male, and fer default of ſuch iſſue, to B. 1 
and his heirs, en condition to pay to C. D. and E. 500 l. to be divid- 4 
ed equally, and F B. hall refuſe to pay, then the lands ta go to C. D. | 
and Fi, &. A. died without iſſue; defendants intifted that this was a 
condition precedent, but the plaintiff was reliev'd on payment of 
the fool. and intereſt ſince A.'s death. Fig. R. 403. Hill. 31 
Car. 2. Pitcairne v. Brace, Wheeler, & al'. 

5. F. on his marriage of M. daughter to Sir G. S. by marriage » F:2-m, 
articles, was to ſettle 20001, a year, viz. 12001, a year, of which ne Nef. 25. 
was then ſeiſedzand to purchaſe and ſettle 8001. per aun. more; but 337.27 Ee 
"Twas expreſly agreed in the articles that befere Sir G. S. ſpoild mute prove, that 
the fettiemenit agreed is be inade by him, which was 1009 { fr dun. dir G. d. 18 
noc; aud 3000 J. per ann. at his death, the plaintiff the 1:y/band OO 

2 4 » - „aid, that 
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tho! F. has Ho, purchaſe and ſettle 8col. per ann. part of the intended 20001, 
not as yet on the ſaid M. for life, Sc. The marriage was had; Sir G. S,- 
purchaſed died before any ſettlement of the 800 l. per ann. but the 12001, 


See per ann. was ſettled, as agreed, ſoon after. The wife died without 


Ra he ns + 4e; F. brought his bill for the 3000 l. per ann. Lord Chancellor 


pw 4h aid, it appeared that there was no deſign, ſurprize, or unwary 
ould rake Wording the articles, and that the plaintiff was to do the precedent 
his own act; that this article was penn'd in a different manner from the other 
time for do- articles, becauſe the other things therein mentioned had a time pro- 
—— 3 fixed for doing them; but there was n determinate or fix'd * | 
ny expreſ- ſettling this 3909 J. per ann. for that was to be after the purchaſe 

ſions of this and ſettlement of 8001, per ann, and 'twas wncertain when that 


- x would be, and it does not appear that the parties came to a naw 


. were proved, agreement, or diſpenſed with the performance of the articles on the 


and were in- part of the plaintiff, but 'twas a condition precedent which can't be 
fiſted upon diſpenſed with in equity. If the articles had been ſo penn'd that 


by plaintiff” 
counſelto each party had depended on the mutual covenants of each other, 


be in nature there might be ſome colour to relieve the plaintiff, becauſe in ſuch 
= N caſe the father might have recover'd damages at law, without 
the per- averring the performance on his part, but otherwiſe where a cove- 
formance of nant is penn'd by way of condition precedent fo as no action lies at 
that part of common law, without averring performance, Tis true, if the. 


th - ES . a | 
cir 5 plaintiff had ſuch a legal advantage by the penning this covenant, 


lord chan- perhaps this court would not have reſtrain'd him. Had the wife 
cellor, athit- geen living, or left iſſue, there might have been ſome ground for 


8 e relief, becauſe the equity of the contract had been till ſubſiſting, but 


| Montague as it is, the whole reaſon of the contract is diſſolved, and the plain- 


3 e tiff ſuffers not any loſs, but only the diſappointment of his reaſon- 
opinions ſonable hopes and expectancy. The bill was diſmiſſed.* Fin. R. 
again the 44 5. Paſch. 32 Car. 2. Lord Feverſham v. Watſon and Sands. 
plaintiff ; . 5 
becauſe what was to be done was in nature of a condition precedent, and ought ts have been wholly 
done before defendant was obliged to do what was to be done on his part. Skin. 287. S. C. cited 
per Hutchins commiſſioner, as follows, viz. That upon the marriage of a daughter of Sir Geo. Sands, 
the late E. of Eeverſham was to have by agreement 3000 l. per ann. when the preſent lord Feverſham 
ſettled 2000 l. per ann. for a jointure ; the eſtate in poſſeſſion of the lord Feverſnam was nothing but 
Holdenby, which is about $201. per ann. but he had penſions in Ireland to commence in futuro, 
which being ſold would amount to what would purchaſe 2coc l. per ann. The marriage took effect, 
and afterwards the Ld. Fever ſham wat upon treaty to ſell bis penſions, in order to the purchaſing ard 
ard, the 2000 l. per ann. the then lord Feverſham hearing of it told him, that theſe penſions, not 
ing in poſſeſſion, they would not ſell for ſo much as when they came into poſieilion, and fo adviſed 
him net te part with them yet; and he accordingly forebore, and then his wife dies; and the then 19:6 
Feverſham dies; and the preſent lord Feverſham prefers his bill againſt Mr. Watſon who married tlie 
other ſiſter, and was the daughter and heir of Sir Ceo. Sands; And it was decreed in B. R. and arter- 
wards affirmed in the Houſe of Lords, that the lord Feverſham ſhould have an execution of the &. ft 
agreement, and chat this was a «iſper fation in Sir Geo. Sands of the agreement for the preſent, which 
mould not prejudice the lord Feverſham. 
*[ 92 DES 
1 6. Conditions ſubſequent need not be literally performed, where © 
ubſcquent, they are to deveſt an eſtate, but equity can only relieve againſt con— 


that are to „ : , 
defeat an ditions ſubſequent, where there can be a compenſation in danid gs. 
eftate are Per Fin. C. Vern. R. 83. Mich. 1682. Popham v. Bampfield. 


not favour- : | 
ed in law. And if the condition Lec:mes rmpeſfſible ly the aft of Grd, tlie eſtate ſhall not be defeated or 


forfeited, and a court of equity may relieve, to prevent the deveiting vr an eſtatę, but not to give 41 
eſtate that never veſted. Ver It Ch. J. 2 Vern. 359. Hill. 1697. in caſe of Cary v. Bertic, — 
S I, by bick Ch. J. 12 Med. 183. in caie of Beity v. Falkland. S. C. in Cause. 


. A. (er 
4 
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7. A. deviſed lands to B. and C. in truſt for J. S. on condition that 12 Mod. 
the father of F. S. ſhould ſettle cn J. S. 2 thirds of the eſtate ſettled — S. c. 
by the grandfather on the father , the eſtate ſettled by the grand- 51,1 En. J. 
father was 6000 l. per ann. The father deviſed all his eſtate to as the caf* 


J. S. but ſubject to debts and legacies, but in effect made no ſet- of Fopuam 


/ Rogers 
tlement otherwiſe (for tho' he made one, yet *twas with power of 434 l 


revocation, and he actually did revoke it.) North K. decreed that it thus, viz, 
if on reference to a maſter, it ſhould appear that after debts &c. - deviſe 79 


> - A a 5 Ir F. Pope 
paid 2 thirds remained, that *twas a good performance, and on re- Pepe 


hearing ſaid, the difference was whether this caſe lay in cempenſatian 4iticn be 
or not, for where a recompence can be made, this court will re- £5d br 2 


G . on a 3 thirds there» 
lieve againit ſuch a condition, and declared if a compenſation was , 7-7, 


made by the will, he would relieve againſt the breach of the con- Ii Fer. He 
dition; but if a ſufficient compenſation was not made, he would = not do 
then conſider farther of it. Vern. 79. pl. 73. Mich. 1682. & b 


| mitted atbe- 
167. pl. 159. Paſch. 1683, Popham v. Bampfield. lands to the 
value of 2 
thirds to deſcend, and this was held in equity to be a ſufficient performance of the will, Becauſe 
the teſiator's aefign a0as ſatisfied thereby, it being to make Sir F. P. a good huſband to provide for his 
polteritys 


8. Deviſe, that if his daughters. ſpould releaſe to his heir their 
right to certain lands, he gave them 2000 l. an piece on condition they 
ſhould releaſe &c. The land to be relcaſed was not worth 500 1, 
One of the daughters died before any releaſe given; ſerjeant May- 
nard urg'd, that there was a difference between a condition in the 
giving a portion, and a fertien given upon condition; for that in the 
former caſe the portion never ariſes unleſs the condition is per- |: 
formed; the ſurviving daughters brought a bill, which was dif- | 
miſled by lord C. Nottingham; but on a review and a demurrer 
North K. inclined to over-rule the demurrer, and faid that in all i 
cales where the matter lies in compenſation, be the condition prece- | 
dent or ſubſequent, there ought to be relief; and by agreement the : 
ſigning and-inrolling the decree was ſet alide, and the cauſe to be Faqt | 
heard de integro. Vern. 222. pl. 221. Hill. 1683. Hayward v. 
Angell. 

9. One having 3 daughters, deviſes land to his eldiſt, upon con- i 
dition that ſhe, within 6 months aſter his death, pay ee to * 
her 2 ether fifters, and if ſhe faiied, then he deviſed the land to his 

ſecond daughter on the like ccudition &c. The court may enlarge the 
time for payment, tho” the premiſſæs ate devifed; and in all caſes 
that lie in compenſation, the court may diſpenfæ with the time, tho” 
even in caſe of a condition precedent. 2 N ern. 222. pl. 292. Paſch. | 
1691. Woodman v. Blake. - | 

10. If an eſtate is to veſt on the intermarriage of A. and B. and i 
the condition becomes impeſſibie by the ad? of Go, as in caſe A. had i 
died within 3 years limited for the marriage, or ſoon after the death 4 
of the teſtator, Holt Ch. J. thought the eitate would never arte, * 
and that there would be no relief in that caſe. 2 Vern. 340. Hill. 

1697. in caſe of Cary v. Bertie. | 

11. Where a condition is precedent to the veſting of an eſtate, ver. 3:9. 
chancery cannot relieve in caſe of non- performance; otherwiſe in S. (b. 
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Condition. 


3-5... caſe of a forfeiture for which a valuation can be made and compe:ts 
F. OY 
I. b. J. ſation given. 1 Salk. 231. pl. 10. Hill. 9 W. 3. in Canc. n 


ern. V. Falkland. 

p Pam 
948. S. P. as to the veſting 24 Finch C. who ſays it was fo ruled] in lord Fererſham's caſe 
2" Tae loigs atterwargs reverled that decree, 


12. A ſeiſed in fee having three daughters, de viſed 2 8 2 
convey ts the elde, if jb: hail pay 6200 J. t2 her 2 fiſters in 6 months, 
andd if he thall not, then giwes the 42 pre-ompiion for the fame 
time to the 24, and if the ſhall not to the 3d; the money mult be 
paid punctually at the time, and equity will not enlarge it. MS, 
Tab. February 7th 1705, Maſton v. onde il! ne, 

3. J give, and bequeath to E. V. 100], td id him within 6 
months after he hall / have jerved 515 ihe entice/} ſhips he ran away from 
his appre? ma D and died; the queltion w. 185 whether the legacy 

was to be paid to his repreſc ntative f decreed, that the ſerving ap- 
frenticeſhip is not on condition annexed to the egacy, but only an 
apps, ntmont when it Hall be paid, and the rather, for if E. V. had 
died before a 24 of his apprenticeihip, his repreſentative 
would have been intitled to the legacy. MS. Tab. July $0. $712. 
Sidney v. Waughan. | 

14. In 2 marriage ſettlement, a power was lodiged in truſtees to 
raiſe 3900 !. for a daughter, to be paid her at the age of 21, or day 
67 11: age, — hich ou 4 Vit 1 papper, WH. en C. an 4 | e TW! fe Hhould 

Ae without iſſue make, and in the mean time an 1004 per ann. to 
be paid her for her maintenance; ; reſolved, per lord Ch. Cowper, 
upon the authority of the duke of Southampton's caſe, that the 
words, when: C. and his wife thould die without iſſue nale, 
amounted to a condition precedent; and that the time of raiſing 
the portion did not Commence when one of them hond be dead 
without ite n male, and the other be tenant in tail after pothbility of 
Hue extinct, but when both of them ſhould be _— witiout iſſue male, 
10. Mod, 314. Patch. 1 Gco. 1. Champney v. Champney. 

15. Equity will not relieve againſt the breach of a condition pre- 
ceflent 2. hors ? the damages accrued are contingent, and cannot be 

eſtimated. MS, Tab. 172.3. SWECt v. ANGETIOR, 


4 ] (U) What Aall he {a1 2 Condition ga Lacs, 


} 
[ And Pl! adings. x: 


Si. { TI: F the COR; tion of an obligation in which A. is bound te B. 
that whereas A. in a ſhort time is to be preſented, in{ti- 
tute, and inducted, to the church of D. if A. after his admiſiion, 
innſtitution, and induction to it at all times upon requeſt of B. his 
executors or adminiſtrators, refigns the ſaid rector aud church io the 
ordinary or gu- ratan of the lpiritualities tor the time being, by wwhic/ 
B. his heirs or afjigns, patrons Of the Fay church, ray bref. nt . 
:506 to the fa id FI 2 diſcha: 764 61 all the cha ICS neu 
brances made or ſuffered by A. this 18 a gcod condition of ite! 
uwiliout aurment that it res for a fimentace pur reſſ 6. Mich. 14 . 


£0; 
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between Carey and Yeo adjudged upon a demurrer. Intratur Hill, 

13 Car, Rot. 445. And another action between the ſame parties, 

adjudged the ſame term, upon the like condition. Intratur Hill, 

13 Car. Rot. 438. 4.32.] . | 

2. $2 if the condition of ſuch obligation be, that he, after inſti- See Tit. si. 

tuation and induFtion into the faid church, ſhall at all times after crdi- men; 5 , 
narily be reſident, and ſerving the cure of the ſaid benefice, without Fn” 
abjence by 89 days in any one year during the time he ſhall be par- Wend ard 
ſon of the ſaid church; this is a good condition without any aver- _ LO 
ment taken to be for any ſimoniacal purpoſe. Mich. 14 Car. B. R. 
between Carey and Yeo, adjudged upon demurrer. Intratur Hill. 
13 Car. Rot. 444. 

[3. If the ſheriff of a county makes B. his under-ſheriff, and Mo. 856. 
takes a covenant from his under-ſheriff, that he will net ſerve exe N. 1175. 
ecutions without his ſpecial warrant, this is a void covenant, becauſe 3 
it is againſt law and juſtice, in as much as when he is made under- But tee Tit. 
ſheriff, he is liable by the law to execute all proceſs, as well as the under-ſheri 
ſheriff is. Hobart's Reports 18. Tr. 12 Jac, B. R. between (3/2510 
Norton and Syms, per curiam. ] : there. 

4. If W. be bound in a bond, that if he recovers againſt P. certain 
lands at the cots of J. N. that then he ſhall infæaſf the ſaid F. N. the 
bond is void, and the plaintiff ſhall not recover; per Beik. Con- 
trary it ſeems of a condition 7m7/1.e. Br. Obligation, pl. 11. cites 
42 E. 

5. A man was bound to another that he ſhould nit uſe his art in 
D. fuch a vill, by a certain time. Hull ſaid, if the plaintiff had 
been preſent he ſhould go to priſon; the cauſe ſeems to be, becauſe 
the bond is againſt law, Br. Obligation, pl. 85. cites 2 H. 5. 5. 
and Fitzh. impriſonment 14. | 

6. Bond to ſave harmleſs againfl al men, or againſt all the world, 
is void. Arg. Godb. 212. cites 8 E. 4. 13. 2 H. 4. 9. 7 H. 7. 

7. The under-marthal took a bond of one in execution, and of 2 
ſtranger, ts tmdemnify from eſcapes, and then he let the priſener at 
large. The court agreed, that the condition was againſt Jaw, and 
me obligation void by the ſtat. 23 H. 6. cap. 10, though the marſhal 
is not named therein. Cro. E. 66. pl. 12. Mich. 29 & 30 Eliz. 
B. R. Bracebridge v. Vaughan. 

8. A bond was conditianed, that if the obligor ſhall from henceforth, 
eurmg the natural lives of him and the aid A. account of, uſe, and 
maintain the faid Alice as his lawful wife, to all conſtructions and 
purpoſes, &c. then this obligation to be void, or elfe to ſtand in full 
iorce. The defendant pleaded, that before the ſaid A. was efpouſed * L 95 ] 
him, ſhe was married to one Hawle, who is ſtili living, and therefore 
the defendant could not uſe and maintam her as his lawful wife; and 
upon demurrer the whole court held the juitihcation good, becauſe 
tte condition was againſt the law of God, and fo tue obligation 
void; and that he is not eſtopp'd by calling her his wite in the ob- 
:gation to plead this ſpecial matter. Mo. 477. pl. 663. Mich. 39 
& 40 Fiz, Prat v. Pnanner. — 

9. Condition was, that the obligor /hon'd be aluays ready te give 
evidence, and teſtify the truth in any of the queen's courts, in all 
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things which ſhould be demanded of him on the part of the obligue, upon 
reaſonable requeſt, and his charges borne ; and that he ſhould not hurt 
er endanger, or molgſt the obligee in his lands or goods by reaſon : 
[2 any thing whatſoever. Upon a demurrer the court held the condi- 
| tion good, and not againſt law; for, as to the firſt part, if he had 
not been obliged thereto, he is compellable by the law; and the laſt 
part ſhall be intended, that he ſhall not hurt, &c. tortionfly, but is 
| not to reſtrain him from purſuing the obligee for felony, or upon 
f | any other juſt cauſe. Wheretore it was adjudged for the plaintiff 
| without argument, Cro. E. 705. Mich. 41 & 42 Eliz. B. R. Dob- 
. ſon v. Crew. | | 

But Harden 10, Bond t. ſheriff to be a true priſoner, or to pay for his eating 
of the Ha and drinking, the condition is wholly void. 10 Rep. 100. b. Mich. 


**— 


4 


f the pa- 
lace of / of 10 Jac. in Beawfage's caſe, 


eee og Feng 
mas 


* FFP 


miner may 


take bond for diet, &c. Het. 146. Harris v. Lea. 


2 


11. If a eri takes a bond for a point again/? the 23 H. 6. an 
alſo for a due debt, the whole bond is void. Hob. 14. pl. 25. Trin. 
12 = in caſe of Norton v. Symmes. 

12. Bond to ſheriff for fees before he had done his office is void for 
that very reaſon. Adjudged. Lat. 20. Paſch. 2 Car. Empſon's 
caſe. 

Jo. 341 fl. 13. Condition to pay money, if obligee will-procure him to be rec 
1 tor i a church, is unlawful. "A C. 361. Paſch. 11 Car. B. R. 
Mackalley. Mackallar v. Todderick. | 


S. C. ad- | 
Judged accordingly, and ſo a judgment given in the court of the Tower of London was reverſed. 


The defend- 14. A gift or deviſe on condition net to marry; yet the donee 


1 — 1 ſhall have the full benefit of the gift, &c. as if no ſuch condition was 
2H in ſuita= annexed thereto. But had it been not to marry any of ſuch a tawn, 


q gainſt the jt would be good. Arg. 2. Show. 352. Paſck. 36 Car. 2. B. R. 
1 plaint.ff, 
having married her, that promiſed not to marry without the conſent of friends; ordered not to pro. 


= ceed. Toth. $8, cites 32 Eliz. Pea:cy v. Bardolf. 


Comb. 121. 15. A bond was conditioned ret to buy ſpecp's feet of any but A. 
8. Sand or F. and net to buy above ſuch a quantity, This is plainly reſtric- 


the court 


was clearly tive of trade and void. Show. 2. Paſch. 1 W. & M. Thompſon 


of opinion y. Hary y. 
that it tend- | | 
ed to 2 monopoly, and gave judgment for the defendant, 


Comb. 122. 16, There is a difference between bonds vid by atute, and 


by Hale - 4 thoſe which are void by common law, becauſe of the unlawtulneſs of 
J.. F. the condition; as a bond net to proſecute a felon, and in the latter 
per Powel . caſe an averment that the bond was given upon an unlawful condi- 


= ah 25 tion may be good, if it be conſiſtent with the condition. Show. 2. 
 Hackety, Paſch. 1 W. & M. Thompſon v. Harvey. 
Tilly. 17. Bond to inferce marriage order'd to be deliver'd up, for that 
marriage ought to be free. 2 Vern. 102. pl. 97. Trin. 1689. Key 
v. Bradihaw. | | 


18. In 
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18. In debt on bond by adminiſtratrix of a ſheriff, it did not ap- 
gear either in the writ or declaration that he was ſheriff; for the 
words nuper vicecomes, &c, were omitted; the detendant pleaded the 
flatute that the bond was taken colore officit, &c. The plaintiff in 
her replication ſet forth a latitat brought againſt W. R. and the re- 
turn, and the arreſt by her inteſtate adtunc vic. Fc. and the bond 
given for appearance, &c. Upon demurrer it was reſolved that the 
writ and declaration were ill, becauſe the plaintiff 's inteſtate was 
not therein named nuper vicecom. &c. 1 Lutw. 619. Mich. 13 


WW. 3. C. B. Prince v. Compton. | 
19. A bond conditioned t commit maintenance is void. Arg. II. 


Mod. 93. Mich. 5 Ann. B. R. 


20. A bond to fave B. harmleſs from an unlawful af? already done It is a go 
7 h. conditioa is 


is not void, but is an undertaking to bring him off; per Holt C 

; g ſave me 
J. II Mod. 93. Mich. 5 Annæ B. R. in caſe of Haſket v. barns 
s 5 illy. | | | from all the 

ill things J 

tage dore, for that is no encouragement for me to do any more ill actions; Bat vou are not to ſave 
me harmleſs from all the ill aficrs which 1 ſhall ds, tor that is an encouragement to me to do il 
things, which is againſt the law; per Holt Ch. J. Holt's Rep. 203. in caſe of Hacket v. Tilly. 


21. Bonds reſtrainiug a man as to the exerciſe of his trade have been But where 
the bond or 


held void: but a promiſe upon conſideration has been held good. See cenant, or 


Tit. Actions (T) pl. 6. & Tit, Trade (F). promiſe, is 

; entered inte 
zp:n a fair, juſt, and reaſonable conſideration, and with no Ill intention, it is good, and the difference 
is between thoſe ſo enter'd into and ſuch as are upon ns confiderationg or a vicious one, whether it be 
by bond, covenant, or promiſe, the former will be good, but the latter void; and tho“ fuch bonds, 
containing no reaſon or conſideration, is void prima facie, yet where the condition aſſigns @ juſt and 
fair reaſon, the bond is good until that reaſon can be talfified ; and therefore a bond reitraining 
trade ® all over Enpland is void, becauſe ſome place may be found not to the prejudice of the obligee. 
10 Mod. 130. adjudged, Michell v. Reynolds, —— 4; an apprentice taten <litbout money may be 
bound to pay a reaſonable ſum of money is caſe ſhe intruct others, or ſet up within ha f a mile of ber 
mifireſs, Wood's Inſt. 5 1. cites anno 1727 in parliament, Cheeiman v. Naiaby. MS. Tab. S.C. 
the bond was not to exerciſe the trade within half a.mile of the plaintiff, and held good, the confidera- 
tion being recited on the bond. | 

But acitbin ſuch a diſtance of his aer is a good agreement. Ibid, 138. 


(X) Y Hat condition ſhall be faid againſt Law); and 
what ſhall be void. And e contra. See(U)S.P. 


© 


Ir. (Oadition of an obligation t2 releaſe and ſet over an office for Br. Plead- 

| the war in Calais to whomſaever he pleaſes ; the obligation , 0 5 
is void; but there the principle caſe is to whom it ſhall pleaſe the 4. 14. S. C. 
licutenant; and it ſcems this is good; but Br. intends the obligee. & S. P. ad- 


% ruitted.— 
15 F. 4.15. Br. Licu pt. 


32. cites S. C. & S. P. admitted. 


2. Condition to renounce an aumini/tration is good. 15 E. Br. Condi- 
tions, pl. 65. 


4. 30. 8 f ö = : : : Cites 8. C. 
3. Condition to do a thing which will be maintenance is void, as Cart. 229. 
40 ſave J. harmleſs from ſuch an appeal of robbery that B. hath _ eee 
4ganit him; this is againſt law. 18 E. 4. 28. s ee 

ted per Cur, in caſe of Pearſon v. Humes, 
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97 Condition. 


® Br, Con- [4. The condition of an obligation was, that if the obligce in an 


_—_ Pl. gen in the nams of C. decevers azainſ? R. at the cofts of the oblige 
S. C. 4 Br, C. O. "ce a mferff him of "tre {ar d; audi if he does nat infeolt him, i 


Condition, the chi ger (hail be bound by tu tne obligation iv 20 J. This is a condi- 


nes > tion againſt the law; for it is ma! ntonance * 42 E. 3. 6. b. Quære 
aümittel but after + 23. the condition is admitted good ; for the defendant 

| good. had other matter to help him, ] 
Fitzh. Bat re, 


pl. 90. cites 5. . acc ord; 2 8 Sly - 


5. A tenth granted by the clergy to the king, 5536 that us 

Fol. 433. parſen (*) that is indicted in the court of the king fall. ary fine ; 
and if he doth that he ſhall be diſcharged of the tenth; and a good 
proviſo. 21 E. 4 46.] 

5. Leaſe for uo upon condition that F the leſſee marries 20 without 
licence, he ſhall e-enter, is a good condition. 43 E, 3. 6.) 

7. When a condition is vid by the max1-ns of the law, tis as fully 
void to every intent as if it were made void by ſtatute. Dos. and 
Stud. L. 1. Cap. 24. | 

8. Bond tor appearance on attachment out of Chancery is void, 
becauſe the defendant was not bailable on the attachment. 3 Le. 
208. pl. 269. Mich. 33 Eliz. C. B. Bland v. Riccards. 


See (N) pl. 
2+ S. C. 


* 133. 9. Bond by a baron 15 ith condition to infeaff his wife. he con- 
Arg. in dition is void and againſt "A becaule it is contrary to a Maxim in 
rouring v. law, and yet the cn 20 7 1 god. Co. Litt. 206. b. 

8. 

Mar. 193. d. Obligation by huſbandman nt t ſow his land, is againſt the 
re. 8 ” — . . 

Arg s. F. common law. Per Curiam. 11 Rep. 53. b. Mich. 12 Jac, 

cf a cove- 


pant cites 9 E. 3. 65. [b. pl. 67. per Parn.] 


11. The baron enter'd into a bond conditioned nat to fell his 
wife's apparel, and in debt brought thereupon it was objected that 
this was againſt law, becauſe it is contrary to the liberty of the 
baron ; but Coke Ch. J. held it clearly good. Roll. Rep. 334. pl. 
43. Hill 13 Jac. B. R. Smith v. Watſon. 


Co, Lit. 12. If a baren binds humſelf to a ſiranger to pay 20 L a year to hi; 
__ ' wife, this is good without doubt; per Coke Ch. J. Roll. Rep. 334. 
pl. 15 Hill. 13 Jac. B. R. in cafe of Smith v. Watſon. 
If in caſe upon 23 H. 6. 13. or the ſtatute of uſury, the 
c eto of the bond ſhoutd recite ſome matter that makes the bond 
good, yet if in truth the cortratt were ujur! 215, or the condition 
not within the ſtatutc, and that be pleaded, it will ava:d the bond, 
and the eſtoppel oo. Hard, 465. in pl. 3. Irin. 19 Car. 2. in 
Scacc. 
Lev. 209. 14. The Fiore of Crumons had voted one agan guilty of high 
gg FOLK v. [freafon, 2 and the plaintiff being a ſerjeant at arms "attending pon the 
e IJcuſe der d io take him into cuſtody, who being taken into cul- 
8 ouſe, was oder d to tu „„ who being taken into 


the ferh 2 tocy by virtue of that warrant, the defendant entred | into this bord to 
at 44755 " the Pl. 14 intiff, conditicned for the fard N 0g an 1 1 A who did 
not appears and hercupon debt being bree the chief quettion 


is not within UPON} A dei urrer Vas, whether this vs a void bond or not? And 


the erat. 2 23 per Curiam it is vcid by ty conummon * 1er it Was centred | Into for 


eat 


Condition. — E G7 


eaſe and favour of the priſoner ;. and it is no more than a bond to a . 6 yet iF 
ſherift to anſwer for an eſcape. And here Wogan was taken into he tales a 


cuſtody for treaſon, for which he could not be bailed: otherwiſe if bond for en- 
lar gement of 


it were for an offence bailable, Hard. 494, 405. pL. . Iii yd 


1% Car. 2. Norfolk” — caſe. for as. ny 
ard this 
appears upon the record, it is void by the common law. 1 Lev. 209 Paſch. 19 Car. 2 in Scaec, 
Norfolk v. Elliot,——Raym. 62, Norfolk v. Aer, S. C. al ornatar, ——— Eeb. 391. pl, 103. 
S. C. adjornatur. | « | 
1 JE] 


A bond condition'd to Nr a bye-law has been ruled 


Nan 2 per Hale Ch. J. obiter. Ray:n. 227. Mich. 25 Gar. 43, 
B. R. 
16. Bond to the marſhal to be a true priſener is good; but not to 
3 or take any thing of adv: Antag 2 or profit to himſelf; and 
nat if he did, the bond was void at common law. 2 Salk. 438. 


Mich. 9 W. 3. B. R. Anon. 


17. A. having a wife who lived ſeparate from him, aſterwards If ſuch bond 
courted and married another woman, who knew nothing of th cn 


former wite's being alive; but it being diſcovered to the le Conde 
wiſe that the former was alive, A. in order to prevail with the as a recom- 
ſecond wife to ſtay with him, ſome years afterwar: ds gave a 4 hd to re 
a truſtee of the ſecond wife to leave her 19091, at his death, nd? 
cles, not leaving aſſets to pay his ſimple contract debts ; if g TOE wi * 

bond had been given immediately on the d. ſcovery, and We? y had ME WR As 
parted thereupon, it had been good; but being given in truft e bead b ad. 
the jecond wife, after feuch time as * knew the fir 1 wife Was Pc z Wimns's 


and t5 induce her to continue Wit! A. this was w -orſe than 2 volu . ny 2 9 
1 . 


bond. 3 Wms's Rep. 339. pl. 88. Mich: 1734. Lady Cox's 
cat, ' | 

18. Bonds and contracts to procure marriage are void. See Tit. 
Marriage (I) per Totum of Brocage bonds for procuring marriages. 


(Y) The Effect of a Condition * Law. 


{1. JF a feoffment be of land upon condition 2 $17 ], S. this con- But 1 cad 
dition is againſt Jaw and void, but this feolt nent 75 good, ot an od 
and not made void by it. Co. Litt. 206. b. | ati on with 
| lach a con- 
dition the 


obligation is void as well as the condition. Br. Obligation, pl. 45+ Cites 2 E. 4. 2. 


2. If the condition be to do a thing againſt law, the cl!i7at7on nr. Dette, 
75 void. 2 H. 4. 9. Co. Litt. 206. b.] pl. 51. cites 


Os 0 — 


Dr. Conditions, pl. 34. cites S. C. —fFitzh. Obligation, pl. 13. cites S. C. Br. Obligation, 
pl. 20. cites S. C. the obligation and condit.un are both void. — gr. Condition; pl. 127. Cites 4 H. 


7. 3. S. P. by Brian, Ch. 3 P 


(3. As if it be to Kill or rob J. S. 2 H. 4.9. Co. Litt. 206. b.] Br. 3 
: tions 
118 8. Co Br. Dette, pl. 51. cites S. C. —Fit⸗h. Obligation, pl. 13. ci tes S. C. and ky” _ 


and & E. 4.— . Conditiens, pl. 55. cites 19 H. 6. 67 75. „. where Markham jays, that in ſuch 
cale the condition is void, but the obligation lngle. But Brocke iy, Quare inde; for he lags it 
ſeems that both are void. 
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aud having made that void which is againſt law, lets the reſt ſtand, as is 14 H. 8. fol. ® 1. 


— Is TOs gt re a 2.7 


98 | Condition, 
Br. Condi- 4. S if it be to fave harmleſ a ſheriff if he embezzles a writ that 
Bons, pl. 34+ he hath againſt him. 2. H. 4. 9.] 


eires 8. To ; 
— B.. Dette, pl. 51. cites S. C,——Fitzh, Obligation, pl, 13. cites S. C. 


Br. Condi» F['s, So if the condition be to ſive harmleſs a ſheriff for the delivery 
ee 3+ of cattle taken in Withernam to one Fd the parties, for the ſheriff ouglit 
Br. Dette, to keep them till &c. 2 H. 4. 9. Com. * Diverman, 64. b.] 

pl. 51. cites x 
5. C. Fi: Ob gation, pl. 13. cites S. C. —8. C. cited Hob. 14. 


* This is miforinted, and thould be Dive v. Man, alias Manuingham, where it is cited by 


Meyle 
Bond tor deliverance of goods taken in Withernam is void. Lev. 209. Paſch. 19 Car. 2. per Cur, 


9 | . 
Te law [6. If the condition be for ding @ thing that is nalum in je, this 
os. ma is void, and makes the chligation void. Co. Litt. 206. b.] 

etween a 

cond tion againſt law for the doing of any aQ that is malum in ſe, and a condition that concerns not 
any thing that is malum in fe, but is therefore 2 a f la, becauſe it is repugnant to the tate, ar 
a:ainft ſome wyaxim or rule in law; when therefore it is ſaid, that if the condition of the bond be 
again? law, that the bond itſelf is void, the common opinion is to be underſtood, of condition againſt 
Jaw for the doing of ſome act that is malum in ſe; and yet therein alſo the law diſtinguiſhes; as it a 
man be Sund upon condition that he ſhall k//! J. S. the bond is void; but if a man make a fenen: 
upon conditien that he ſhall kill J. S. the eſtate is abſolute, and the condition void. Ce. Litt. 206. 
5.—8. P. by Holt Ch. J. Comb, 246, Paſch. 6 W. & M. in B. R. in cafe of Carpenter v. Beer. 


_ 7. When eme covenants in an indenture are void by the common 

8 par be law, and others good, an obligation made for performance of all the 
3 b * . - 

2 fatute is COVenarts lands in force fer fach as are good, but net for the other; 


a fxit law; but if any of the Covenants are void by flatute-/aw the obligation ſha!! 


but 'RECM- he void; for all the other covenants, according to Coleſhill's caſe, 


mon law ci- 


Ades accord- and TJ winc's caſe, in 3 Rep. of Coke. Mo. 856, 857. pl. 1175. 


ing to com- Mich, 11 Jac. reſolved, in cafe of Norton v. Syms. 
mon reaſon, | 


Godb. 
212. pl. 303. S. C. atjornatur ; but Coke Ch. J. ſcem'd clear of opinion that the bond was vid, as 
faid he conceived it had been adjudged before in B. R. in the ſame Norton's caſe v. Chamberlain. 
Brownl. 64. S. C. and S. P.—Mcd. 35. pl. 35. Twiſcen J. 12id he had heard lord Hobart fay, that 
the ſtatute is | ke a tyrant in ſuch caſes, where he comes he makes all void; but the common law 
Eke 2 nurftng father. make, void only that part where the fault is, and p:eſerves the reſt, 

This ſeems miſprinted, for 25. 27. Br, Faits, pl. 37. cites 8. C. | 


Cites Co. g. All the inſtances of conditions againſt law, in a legal ſenſe, 


rae are reducible under one of theſe heads; 1ft, Either te do malur: in 


172. Hob. ſe, er malum prehibitum. 2dly, To + onat the doing of ſomething 


22. Norton that is @ duty, 3dly, To tencourage a crimes and omiſſions, And 
| 


7 Tish. Tic ſuch conditions as theſe the Jaw will always, and without any re- 


Oblization, gard to circumſtances, defeat, being concerned to remove al! 
73. Br. Tit. temptations and inducements to thoſe crimes, and therefore, as in 


— 1 Iſt inſt. 206. a || teoftment ſhall be abſolute for an unlawful con- 


tions] 34 D dition, but a bond void; and, conſequently, where a way may be 
118.19 found out to perform the condition without © a breach ef the law it ſhall 
Wed, 134+ be good; per Parker Ch. J. in delivering the opinion of the court. 
eites || Co, Wrms's Rep. 189, 199. Hill. 1711. in caſe of Mitchell v. Rey- 
L. tt. 206. nolds. 

216. Perk. 5 

239. Cart. 229. 2 Keb 140. 153. C Pal. 172. Fitzh. 13. *Þ;. Condition 34. 2 H. 4+ 9. 
Hob. 12. Perk. 778. 1 %ep. 22. a. Hub, 13. 3 Cro. 705. | 
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Condition, 99 


8. P. 10 Mod. 134. for in the one caſe, leſt the man ſhould have any temptation to do the act 
the law ſecures to him the poſſeiſion of the land without performing the, condition, and in the other 


| frees him from the penalty of the bond; ſo that the law has the ſame end in view either way, viz. to 


prevention ot the fact. 


9. Where part of the condition of a bond is lawful and the riff 
grain law, it is good for what is law ful, and void for the reſt; 
otherwiſe if the condition be entire, MS. Tab. December 4th. 


1721. Yale v. the King. 
Fir more of Conditions againft Law, ſee Tit. Action (T), Officer 


and Offices (O. 3), Sheriff (T), Simony, Trade, Uſury, and 
other proper titles. 


v. 2) Againſt Law &c. Void. And Pleadings. f 100 


I M Brought debt upon a bond which was indorſed upon con- 
dition to pay a liſi ſum; the defendant pleaded the ſtatute 


of 13 Elia. that all covenants, contracts and bonds, made for the en- 


jozing of * made of fpiritual livinge, by parſons Cc. were void; 
and averred that that bond was made for enjoying of ſuch a leaſe 
but becauſe the condition expreſſed in the bond was for payment of 
miney, the juſtices held it clear for law that the bond was good, 
and out of the ſtatute; and fo it was adjudged, Godb. 29. pl. 38. 
27 Eliz. C. B. Macrowe's caſe. | 

2. Where the condition of an obligation ſhall be faid againſt the 
law, and therefore the obligation void, the ſame ought to be in- 
tended where the condition is expreſsly againſt the law in expreſs 
words, and in terminis terminantibus, and not for matter out of the 
condition; agreed per tot, Cur, Le. 73. pl. 99. Mich. 29 & 30 
Eliz. Brook v. King. 

3. As in debt on a bond the defendant pleaded, that the bond was 
indorſed with ſuch condition, viz. That if the the ſaid defendant 
King /hall procure one F. S. to make reaſonable recempenſe to the plaintiff 
for certain beaſts which he wrongfully tos“ from the plaintiff, that 
then &c. and he ſaid in facto, that the ſaid F. S. had ſtolen the ſaid 
beaſts from the plaintif}, and there he was indicted, &c. and ſo the 
condition being againit the law, the obligation was void, upon 
which the plaintiff did demur in law. Le. 73. pl. 99. Mich. 29 & 

30 Eliz. Brook v. King. | 
4. Bond conditioned not to give evidence againſt a felon is void; S. C. cite 
but the defendant muſt plead the ſpecial matter, Le. 203. pl. 281. 1 

1 I 
Hill, 31 Eliz. C. B. Jone's caſe. 12 

f Watkins, 

which was an action of debt upon a bond of 201, the defendant demanded oyer of the condition, which 
was, that the obligee ſhould not himſelf bring any evidence at the aſſizes to prove the 2 cows now in 
queſtion, between one Owen Maſon the younger, and the ſaid Watkins, to be the cows of the ſaid Wat- 
Eins, or of Robert Gillo; and that the ſaid Gillo ſhall ſet in a bill of ignoramus, that then the bond 
!hould be void. The defendant pleaded guod ipſe de debito præd wirtute ſcripti obligat predie onerari 
non debet; becauſe that one of the ſaid cows was the cow of the ſaid Watkins, and the other of the 
ſaid Gillo z and that before the bond, Owen Maſon, jun. in the ſaid condition mentioned, being the 
plaintiff's ſon, ſtole the ſaid 2 cows and was impriſoned thereupon ; and the defendant Watkins was 
bJund by recognizance to ptoſecute him at the alſizes for ch: ſaid felony; and there the ſaid Maſon, 

junior, 
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00 | Condition. 


junler, was indicted and convicted, and the defendant did give evidence that one of the cows was: 

rex? bene [icuit, and that the detendant did not give any evi. lence by himſe Af, or any one ele, to prove 
the 2 cows to be the cow: o# the defendant, or the cows of the ſai Gillo, & toc paratus ei werificer:, 
S. unde pet; it judicium, Sc. To this the plain: ift demurred, and upon the fit ope: ang judgment 
was given for the defendant; For the condition is again law, viz. to ſhift off evidence of fel any, and 
that makes the bond void, and the court recommended it to ſerjeant Pawlet, who was a judge in JA. 
where the plaintiff l. ve d, to ſee to have him proſecuted for taking fuch a bond. 


Eyre Ch. J. 5. In debt on bond, defendant pleaded, that 't was given for coma 


__—_ pounding felony, but this being a matter dehors judg WE was given 


this matter for the plaintiff. Gibb. 73. Frin. 2 & 3 Geo. 2. C. B. Andrews 


which a= V. Eaton. 
voids this , 

bon! by the common [av be as well pleadable as a matter which by flatute lau is declared to make 2 

eeviſe void which is allowed to be pleaded in bar, tho? nothing of it app ear in the condition? Ibid 75 

but judgment was given as above. The ſtatutes of , ex, wſuyy, and fprri) I bords give av 

ents in ſich caies, out no {tatrute gi ves ayerment in caſe Ot MaUnienance. * ns. 108. pl. 9.——80 1 

＋ that the bond was for xaintenance as * buying of debts due to obligee. enk. 108. pl. g. 37 


N. ©. 13. 

Le d (Z) What Condition ſhall be ſaid repugnant. Re- 
ketu try. i pugnant t9 the Iiſtate. 

een tr. A Gift i in tail, or in fee, upon condition that the femme ſhall x 


. be dine or that the baron ſhall not be #11927 by 2c 


& 5; 5. ty curteſi, is repugnant, * Co. 19. 38. b. 22 E. 3. 19. b. 

Wi Ys an 4 

_— by Shard But if land be given by A. to baron and his heirs, renderiag a roſe for his U fe, 
235.4 terwards his heirs to render certain rent, and that if the rent be arrear that A. m ay enter ; > 15 
ter the baron's death the rent be arrear, the teme ſkall not have her dower 3 per Loet. Cur. F. c- 
Condition, pl. 12. cites 8 C. but fays that afterwards, 'Trin. 34 E. 3. it was awarded that the ra- 
cover, but that execution ceaſe till the age of the heir; and per Tot. Cur. if the heir was of full age, 
an the ſeme had been end ww 4. vet it at ſterwards the heir dies, and his heir be within age, the ren: 


of the f me ſhall crate for the tine, and cites 5 E. 3. accordingly, 6 Reb. 41. a Mich. 3 Jac. 
in >Mildmay's caſe, S. P. 2 Brownl, 67. 5, P. — Co. Litt. 224. a S. P. — 0D. 347. b. pt. 
38. S. P. Jenk. 232. in pl. 26. S. P. 10 * 38. b. 39. a S. P. 

* C9. oy 2. So upon condition that he ſhall not make a * leaf: Within 32 
my 27 A 7 H. 8. Gr 4 V „ a fine wWit)in 4 H. 7 Or that he mall not ſuffer a ＋ Con- 
denden is M7 recovery, 97 that he ſhall not make any concluſion to ſuffer a re- 
eo; tor caveryy is repugnant. Co. 10. 38 b.] 

We ſtatuts 
b res him power to make ſuch leaſes which may be reſtrain'd by condition; for this power 's not in- 


Cdent t his zitate; but given him colla: teraily by the act, according to the rule of quiliibet pot4 
eee are juri pro fe intr: tut, en! c. 243+ pl. in 26. ſays it is repugnant, 
A dewiſe te A. and: 55 beit male 5 A his body, prviſo, that if he does attempt. tr ali er, then immed:« 
rely hi: erate ſoo. it ceaſe, ard B. ball enter. The court held the condition void; for a man cant 
be reſtrained from an attempt to lien; for non conſtat what ſhall be judged an A5 npt, and how an 
1 be tried: And when th. expreſs words are fo, there ſhall not be made another fort of condition: han 
the will im ports; and ſo a judgment was . d. Vent. 521, 322. Mich. 29 Car. 2. B. R, Piercs 
v. Win. Pollexf. 435. 8 4-0 argued. 2 Keb. 787. pl. 41. WEE a; 5 2rnatur. 
+ 12 Rep. 39, a. S. P.—5 Rep. 41. a. in Mildmay's Cate. S. P. rell d. i. 224. 1 


Co. Lit. 3. So upon condition that he ſhall he puniſhed in wofte, or that 


224. 4. J. P. 5 
p Wo * ee efter peſſibility ſhall, or that a collate ral warranty ſhall not bind, 


S. P. s void. Co. 10. 39. 
The can [4. But a condition that he ſhall not . in fee, in tail, or fer 
that wheB life of another, is good. Co. 10. 39. Mich. 3 Jac. B. R. 1Mildnay's 


he makes 
ſuch * hl caſe, rcloived. TI All, 16 Curia, ] 
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Condition, 101 
tion. he acts contrary to the intent of the donor, for which the ſtatute of Wenm. 2. Cap. 1. was madey 


whereby eſtates tail are ordain'd. 10 Rep. 39. a. in Portington's caſe. Trin. 9 Jac. cites Litt. 5. 352. 
But favs that common recovery is not contrary to the ſaid act. nor to the int nt of the donwwr within 
the purview thereof; but Littleton's meaning is, that tenant in tail may be reſtrained from making a 


g.ſcontinuance in fee, or in tail, or for another's | fe. 
Br. Conditions, pl. 115. cites 33 Aſſ. 11. S. P,——Fitzh, Condition, pl. 16. ci ites S. C. 9 


is n2 fl. 18.“ 


(5. So to reflrain a fine by the commy': law. Co. 10. 42.3 Br. _ 


tions 
239. cites 10 f. 7. 11. S. P. becauſe it is contrary to the eſtate⸗ 


6. A gift in tail, upon condition that the danee may alien for the Co. Litt. 
profit of the fur, is a good condition. 46 E. 3. 4. b.] 224. .S. P. 
7. A condition upon a feoffment in fee, that his daughters ſhall It is againſt 


unt] inherit, is not g good, Da: 1. 34. Dj the nature 
of a tee 
ſmple to exclude the heir female upon failure of heir male, and therefore ſuch proviſo on ſuch feoff- 


ment is void, Dav. 34. b. 


E 
8. It is a good condition of a ſtatute, that he alienera null terre * The 
* vendre, nor. do other thin” que luy poit turncr in vileny, with- ee 
out his counſel. 46 E. 3. 32. b.] dem to 


mean that 
lie ſoul ld not ſell anv,oThe cafe was, viz. in debt, the defendant pleaded a defeaſance, that ir he did 
land, nor do any other thing wa.ch might turn him into vitleny, wirnoe s counſel, 


102 2} en 11 1 
then the obitg [tion ſhoul.! be void, and ſaid that he had Lerformes all the covenan The plaintit 
replied that he alien'd certan lands to J. S. anc allo ent tred int) a Fatute merch ant to W. R. and 19 
the covenants broken and pray'd his debt. The detendant rejoin'd that he had given to his heir ap- 


parent certain land without taking any thing, and demanded judgment, and that as to the ſtatute this 
cannot curn him into viliany, and demanded ju iyment, &c. Mich. 46 E. 3. 32. b. 33. a. pl. 42, 


[9. [So] if a man /-aſes a mill for years, upon condition that he 
ſhall not leaſe it to any except to one of the villeins of the leſſor, or to 
a miller, - 3. 33. b. admitted. ] 
[10, If A. being ſeiſed in fee of land, leaſes it 19 B. for qq years, 
lie jo long lives the remainder 1 C. fer qg years, if he lo long lives; 
and after A. demuſes it to C. and D. for 99 years, 74 ethers or any 
of them fo long live, to begin after the determination of the fir /f eſtate, r 
upon condition that if C. and D. both (* die either befor e the begin * 10. 
ning of the term, or before the end of the term, tat then it foal! 2 be e e 
Lac to the liſſor to regenter; this is a good condition, for this is 
ets repugnant to the eſtate, nor to the limitation; but this is a c-/- 
lateral contingent thing, that ſhall give cauſe of re-entry. Hill. 15 
Car. B. R. between Potter and Old drecue, per Cur. adjudged upon 
demurrer. Intratur. Mich. 15 Car. Rot. 375 5; 85 
II. If a man aliens in fee upon condition, that. zf the froffee or his 
heirs mate any a/ſirnee, that the feoffor or his nem may enter, this 
is a void condition; for it is repugnant to the citate ; Per Grene. 
Br. Conditions, pl. 116. cites 33 Aff. 11. 1 
12. A. makes a Gefen of land to B. with warranty, proviſe an ge, 2805 
that the warranty tall be void, this is a void proviſo; but : if the dum, which 


provito leates any bencfit of this warranty fo the Jeolſee, as if it be is --pugrant 


tat he ſhall not Couch the ſecſſor, it 18 24 good provilo, becauſe he 2 8 
leaves him a right to rebut him. Jenk. 96. pl. 86. fur bon be- 


ing in one 


inſtrument, where 


Vol. V. 1 13. 


re the latter clauſe is repugnant tg 42 former, the latter is void. * 90. pl. 6. 
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102 Condition. 


13. A e may be reſtrain'd by condition not to alien, but nt 


if the leuſe be fe him and his aſſigns; per Hobart Ch. J. Arg. Hob. 


170. cites 21 H. 6. 33. 


14. If % be given in tail, the remainder over to the right heirs of 


OD 
the tenant in tai, upon condition that if he or his alien in fee, the donor 
er his heirs may enter, This was held a good condition by all the 
juſtices, notwithſtanding the fee ſimple in the reverlion ; and a di- 
werſity was taken between a fee ſimple in poſſeſſion and fee ſimple de- 
pending upon another eſtate. Mich. 11 H. 7. 6. b. pl. 25. ſays, that 
it was ſo held by all the juſtices in C. B. Trin. 8 H. 7. 


—— 5 2 . . . . ©» 5 
Whatiterer 15. A man may make a condition f any thing which is prohibited 


1s prohibited : "M0 Ks . : CE 
he intent ly the law. Br. Conditions, pl. 239. cites 10 . 7. 11. per Opini- 


cfany act of onem Curie. 
Parliament 
may be prohibited by cond tion. Co. Litt. 224. 3. 


* 
16. A to make a feoffment, proviſo that the ferffee ball nit uo fer 
r1.:.: ny. Br. Conditions, pl. 339. cites 10 H. 7. 11. f 
® This is 7 , - . . / . . 
good to re- 17. * Or fhati! not alien within age, nor to + Mortmain. Ibid. t 


ftrain alle- 
nations during his minority, but not after his full age. Co. Litt. 224. a. 
+ Co. Lit. 223. b. S. P. becauſe ſuch alienation is prohibited by law; and regular! whatſueve 


+4 
N 
— 
8 
2 
"ary 


18. Aud a man may inf another and his feme upon condition 
that they ſhall not infeeff any by dee; for this is diſcontinuance. 
zr. conditions, pl. 339. cites 10 H. 7, 11. 

9. And where land 1s grven in tail, the remainder in fee upon 
condition, that F the denee or his heirs alien in fee that the donde 57 
his heirs may enter, Ibid. Brooke ſays, it ſeems that the remainder 
in fee was to the ſame tenant in tail. Ibid, 

*Br.Efates, 20. If land be given to fl. and his heirs ſo long as J. S. has heirs 
ag e b of hrs bea), the denee has fee and may alien it, notwith/?anding ther; 
8. C. that jt * WRT, f : 
was adjudg'd Ve a condition that he ſhall nat alien. 2 And. 138. Arg. cites 13 Hl. 
tanktene- 7. 11 H. 7. 21 H. 6. 37. and fays the law feems to be plain in it; 
ment in the and Cites * 11 Aſſ. 8. where the S. C. is put and held as before, 
rar free.. . - . . . 

Quarc it the anc that there if the land be given to one and his heirs fo long as 
ather caſes J. S. and his heirs ſhall enjoy the manor of D. thoſe words (ſo long) 
N wile arc entirely void and idle, and do not abridge the eſtate. 

Br. Fcorozan 21. It the Ving grants land in fee upon condition that the grantee 
tive, pl. 38. Hall not alien to anv, it is a good condition; for it ſhall be taken 
* 1 i moſt beneficial for the king, and moſt ſtrong againſt tne grantee. 
. Er. Conditions, pl. 82. cites 21 H. 7. 8. 


9 ( 6— 


And fo it is in the 


man 


, ; 5 Rep. 86. a. S. C. cited in Knight's cafe, 
King's caſe 2* 2515 day, beceule he may reterve a tenure to himielf. Co. Litt. 223. a. 
befrne the Ratute of 1414 emprores Prrrar em might have made a feoftment in tee, and added further, 
f 


ir he or hi, heir did alien without licence, that he ſhould PAY 24 ſiue, then this had been 8004. 

And ſo t is fad, that ten the lord might have reſtrained the alicnatiun vi 
I g 21 1 #4 ol , * * 2 

y Cong. why Lecavic the lord had a molſibility of reverter, Co. Litt. 223. us 


T 4s i. 


Fr g 22. But if a rommon perſon makes a feoſtment upon condition that 
„ eee reoftce mal! not alien, it is a void condition. Br. Conditions, 


— } ;, on 28 
4 4 0 
w 0 


pl. 3 
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pt. 38. cites S. C. S. P. But gift in tail upon condition that the tenant hall not alten to any is 
good, by reafon of the reverſion in the donor; per Fairfax and Huſſey. Br. Conditions, pl. 135. Cites 
8 H. 7. 15. 5 . 


23. A leaſe for years was made to A. and his aſſigns, provided that Hob. 170. 
he ſhould not aſſign the term. The proviſo was void. But if tne - & 
grant had not been to him and his attigns the proviſo had been good 3 i 
Per Hobart Ch. J. Mo. 881. in caſe of Stewkley v. Butler, cites 1 
D. 9 Eliz. 264. and 21 H. 6. 33. 

24. A condition annex'd to an eſtate tail, that the donee ſhall not 8. P. as t 
marry, is void; for without marriage he cannot have an heir of his nt mar- 
body; but it is other wife of a fee pals d upon ſuch condition, for the B., oy a 
collateral heir may inherit. Jenk. 243. in pl. 26. cordingly 0 

quod Mats 
wood ani Wray conceſſerunt. D. 343. b. pl. 58. Trin. 17. Elize 


25. Leaſe of lands to A for 20 years, proviſo nat te occupy the 5 
fame the tw? firft years, is void and contrary, and repugnant to the 4 
eſtate. Arg. quod fuit conceſſum, per Curiam. Le. 132. pl. 176. 

Trin. 27. Eliz. in Scacc. obiter. | 104 |! 
26. A. ſeiſed of lands, deviſed the fame. to his eldeſt fon, and the And. 136. 
heirs male of his body, the remainder to his fecond fon, and the heirs 5.222. S. C. 
male of his body, and ſo to the third fon, the remainder to his Wee x 
daughter in tail general, with remainder over, proviſo, that if any -.pi.6.8.C. 1 
of the deviſees, or their iſſue, ſhall go about to alien, diſcontinue, 24u4z'd ge- | 
and incumber the premiſſes, that then, and from the time that they Cy 5 „ ol 
{hall ſo go about to alien, diſcontinue, &c. their eſtate ſhall ceaſe as 83. pl. — ' 
if they were naturally dead; and from thenceforth it thall be lawful J-rmiae v. h | 
for him in the next remainder to enter, and hold for the life of him ae ogy if 
who ſhall fo alien, &c. and preſently after his death the land thall 70 FR Sun 
to his iſſue, &. The devitor dieth, the eldeſt ſon, and all the other wi given | 
but the ſecond fon, levy a fine; the ſecond fon claims the ſaid land 35% the 4 
by the deviſe. It was reſolved in this caſe, by all the juſtices, that Ep. | 
the proviſo of ceaſing of the eftates upon an attempt to alien, or upon will here is = 
= analienation, was repugnant, and that the remainder limited to the $94 limi- 1 
ſccond ſon upon ſuch attempt was void in law; and the ſame was f uy 4 
agreed by all the juſtices in England on a conference with them; and ceale upon 
judgment accordingly againſt the ſecond fon who brought the ac- an 
tion, Mo. 364. pl. 495. Hill. 33 Eliz. Germin. v. Aſcott. „„ 

to be le- 
8. C. cited 
I, C. f | 


— 


= wid is good enough. 1 Rep. $5.a. b. 8. C. cited by Anderſon Ch, J. 
. = My, 471. pl. 673. Mich. 39 & 4 Eliz. in Tarrant's caic, like point, but no judgment. 
: cited. Mo. 544. in pl. 751. and Mo. 6353. ; 


_ 27. C. ſeiſed of lands, covenanted for natural affeftion to ſtand 2 And. 134 | 
85 | ſrijed to the wie of himſcif for life, and after to the we of R. and the 1 | 
ir male of his body, the remainder to H. and the heirs male of his [Rep Aa, A Fi 
25 boy; provided if R. er any heir male of bis body, ſhall intend or g S. C. ad- ö 
about any act ta cut off the eſtate tail, then it ſhall be iat for him 10 oy 
that is next to enter. C. died. R. ſuffered a common recovery. S. C. 1d 
A. enter'd. Relolved the proviſo was repugnant to the eſtate tau, Mo» 633. 
aid that the ceſſer of the eſtate tail, as if the party had been dead, 
2, was impotible, and tue going about it is ſuch a ſecret thing tha * 

| "0 iſſue 
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164 Condition. 
iſſue cannot be upon it. Mo. 601. pl. 831. Hill. 41 Eliz, Corbe: 
v. Corbet. 5 | 
6Rep. 45-2 28. Sir WW. M. the father, in conſideration of love and affection, 
_ 3 cedenanted to land ſoiſed of lands to the uſe of himſelf for life, without 
5. C. impeachment of waite, the remainder t A. Vis fon, and the heirs 
judges e. mule of his bidy, the remainder to H. and the heirs male of his 
cor-"s *? bedr. Provided if any of the ſaid parties ail ga about, rejoive, de- 
. lerten termine, or deviſe to do any act, or ſhall coun to any act whereby the 
40 Nas. gates of them in remainder ſhall be aliened, dijcontinued, barred, &C. 


Mill, then his remainder ſball ceaſe as if he were naturally dead, and not 


otherwite. Sir W. died, A. entered and ſuffered a common re- 
covery. Kingſtnill and Anderſon held that the proviſo was repug— 
nant and not ifluable, but Walmflev and Warburton e contra, 


Mo. 632. pl. 868. Paſch. 43 Eliz. C. B. Mildmay v. Mildmay. 


*Go2>.209. 29. Feoftinent on condition that eee & ſhan't take the prefits 


ECT T of the land. The condition is repuznant, and azainit Jaw, and the 
pare * „ . : 3 2 WY * 
Az — eſtate is abſolute, But a bond with ſuch condition is good. Co. 
S.P. -rg- 106. b. 

Cro. E. 107. : 5 F 
pl. 1. cites 6 R. 2. Qu'd Juris clamat. 20, A leaſe was mage to A. B. and O. by tenant in ta ', 
proviſo that if C. ſoa! demant, Sc. any profits cf the lands, ©c. or enter into the ſame diving be fe 
e A. or B (nis tacher and mother) bat ther. the ef ot- / meted 9 Co by tbe ſaid indenture jt uid ce e, 
erd be utterly void. Pe Cur. this condition and proviio is utterly word ye. for 'tis contrary do the eſtate 
F mited beo. e. 2 Le. 132. pl. 179. Irin. 27 Eliz. in Scacc. Moote v. Savill. 


An elder 30. If ſenfce in foe is bound in a lend that he nor his heirs fil 


1 alien, this is good for he may alien notwithitancing it he will /- 
gave lard feit his band which he hunfeli hath made. Co. Litt. 206. b. 

72 bis 2.4 | ; | 

bretter ond tte beirs of Li; bet, with remarrder to a younger brother in tail, and made each of them 
* fg enter irt: a fatut- got b the wither that be avould net alier, &c. but becauſe thoſe tHarutes were in 
ſubſtance to make a perpetuity, which the ſtatute of tngland cannot allow, therefore : /*atutes 43 
decree of chance; with the advice or I. d. Ch. J. Coke vere cancelled. Cited by the lord Chance*l!o;. 
Mo. $10. in cate ct Tatton v. Mo:incux, as 6 Jac. Poole's caſe. S, C. cited 2 Vern. 251. pl. 
237. per Cur. Hill. 169 1. in caſe of jervis v. Bruton, where the caſe was, that A. ſerrled lands on V. 


— | 
in tail, remainder te bis zun right bers, and takes a lend of B. net to do waſtes B.icwicd fine, ar 
ter taucds cemmitted 20 fte, aud the bond being put in luit, it was decreed to be deliver'd up to be can- 


alienation is not made by B. but oy lis iflue, yet the bill for relief againſt the bond was diſmiſſed wit! 
evts., 2 Vern. 233. Trin. 1691. - Freeman v. Freeman Chan. Prec. 28. pl. 3r. S. C. thus, 
2 man enters into bond that iis lon, who was tenant in tall, ſhall not alien, and dies; the ton ſuſtc:. 
common recovery, and thercupon the bond being put in ſuit, the bill was brought tor relief, bu: 


1 


was d ſmiſſed with colts, — Tenant in tai a ter 32 H. S. gives bend or recognizance rot te 


fer 21 y-ars, , 3 liv 's. Ir he make fuch leaſe the leaſe is good, but the bond, &c. forfeltec. 


Jenk. 120. pl. 41. 


* 10 N © : 

1105 31. If a man be ſeiſed of a ſeigniory rent, ad voti ſen, common, or 
any other inheritance that lies in grant, and by his deed grants the 
ſame to a man and his heirs, upon condition that he Hu⁰,, alicn, 
this condition is void. Co, Litt. 223. a. 
4 te a par- 32. It a feoffment in fee be made upon condition that the fer fee 

tar pe ſhall nat infesff F. S. or any of his heirs or iſſues &c. this is good; 
„ for he docs not reſtrain the teoftee of all his power, and in this cate 
ale 232] If thi teoftee 1nfeoff?f. N. ot intent and purpoſe, that he ſhall inferit 
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F. 9, dome hold chat this is a breach of the condition; for quando 
3 aliquod 
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aliquod prohibetur fieri, ex directo, prohibetur & per obliquum. Co. 
Litt, 22 b« ö „ | 

23. It a feoffment be made upon condition that the feoffee ſhall 
nt alien in mortmain, this is good, becauſe ſuch alienation is pro- 
hibitcd by law, and regularly whatſcever is prohibited by law may 
be prohibited by condition, be it malum prohibitum or malum in ſc, 

Co. . 234. Þ. | 

34. If a man make a feeſfinent to a baron and feme upon condition 
that they hall nat alien. To ſome intent, this is good, and to ſome 
intent it is void; for to reſtrain an alienation err, or by deed, 
it is zood, becauſe ſuch alienation is tortious and voidable ; but to 
reſtrain their alienation by fine is repugnant and void, becaulc it is 
lawful and unavoidable. Co. Litt. 224. a4. 

25. It is ſaid that if a man infeeff an infant in fee upon condition 

that he ſhall not alien, this is good to reſtrain alienations during his 
minority, but not after his full age. Co. Litt. 224. a. 

36. If a man makes a giſt in tail to A. the remainder to kim and ts But by ſpe⸗ 
his heirs, upon condition that he ſhall net alien, as to the eſtate tail, cial limitas 
the condition is good, for ſuch alienation is prohibited by the ſtatute 2 * 3:3 
W. 2. Cap. 1. But as to the fee ſimple, ſome ſay it is repugnant any one of 
and void, and therefore ſome are of opinion that this is a good con- then, and 

dition, and ſhall detcat the alienation for the eſtate tail only, and 35 19 5 
leave the fee ſimple in the alienee; for that the condition did in law * 
extend only to the remainder. Co. Litt. 224. a. | 

37. Tenant in tail in the ſame deed, in which he creates the intail, 
covenants not to doch the intail, or ſuffer a recovery. Chancery will 
not decree a ſpecifick execution; for the covenantees knew he had 
2 power to bar, and therefore accept of a covenant by which to 


have damages. Per Cowper C. 2 Wern. 635. pl. 563. Hill. 1708, 
Collins v. Plummer. 


(A. a) Repugnant 5% the Grant. 106 


II. * Tenth granted by the clergy, prov:/o that nc parſon that is * In Rell. 

I indifted in the court of the king ſhall pay any fine, and if he , Ra ret 
dres he ſhall be dijcharged of the tenth is a good proviſo. So if ex- in the gear- 
chequer be made, proviſo the collectors {hall not account in the ſuch book it is a 


3 | ps 
grant before the barons, but before ſpecial auditors aſſigned by the 9 


king, this is a good proviſo. 21 E. 4. 40. | 
Y » 2 N — > +! 3 
2. If a man makes a fegſfinent in fee, provided that the feoffor ON mn 
” 8 3 „ r this ſhou] 
ſhall have the profits, this condition is void, becauſe it is repugnant . 6. 
fo the grant, 17 H. 6. 4%. b.] 43. b. pl. 21. 
: per June] 
—Perk, 8. 731. S. P. A f-me made a leaſe of mills in Kent, with an exception, that the 
would have the profits for her life, and it was greatly debated, whether this exception was good or not, 
becaute the profits of the mills ace all the benefit, and in effect the mils themlelves, and at laſt the 
exce, tion was adjudg'd good in law, and that the ſeine ſhould have the profits; cited by Manwood 
1 Pl. C. 524. b. See 3 Le. 111. S. P. in a queſtion put by 


43 2 cuſe which happened in Kent, 
Manwood Ch. B. 
3. If a man for himſelf and his heirs warrants lands to another Note, by all 
PD es” p "39 _> a Ys - -  {,.. 11 EE es 
and 1115 lies agaijt ail Jil ty provijo tamen, that the WATT? anty ny in the Exe 
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ged. Cro. J. 536. in caſe of Broad v. Jollifie. 
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105 Condition, 
7 be void, this proviſo 1s altogether repugnant to the grant, and 
himber, ; . k 
e, therefore the grant is good and the proviſo void. Contra 7 H. 6. 
2 & SE) 
if 2 man 43 b. : 
de 10. EI 
fe ert aviee avorranty, provided aicays that be ſball ret weuch im ner bis heirs, and that if be does, 
* , this is a g20d proviſo; as in cafe of grant of an annuity, provided 
always that te grant ball not extend to charge his perſon, but his lands and tenements, &c. Br. Con- 
dit ns, pl. 51. cites H. 6. 44. S. C. But if it was, provided, &c. Aa. Be ſball nat v9uch ny re- 
but, this is void; for this cuts off all tile force of the warianty 3 Contra ſupra; note a diverſity. 
Ie. gr. Garanuwes, pl. 30. cites 7 H. C. 43. S. C. 


- —_— 77 ' 
ba tbe ear » Da be a 


B. Garran- #4, So it ſeems in the caſe aforeſaid, if the proviſo had been, that 
i be to whom the wrrranty was made, nor his h-irs; ſhould not have 


ſays it was in value by force of the warranty, that the proviſo is not good; yet 


held gon by he may ve if the proviſo be good, and fo the warranty not whol! 
93 defeated; but it ſeems it is not a good proviſo, becauſe then the 
June. words (against all men) would be wholly defeated; for the other 
words will give a rebutter without them. Contra 7 H. 6. 43. b. 
by all the juſtices præter June and Hank. | 9 
5. If the condition be that the feoftee /oll not ds waſte, it is not 
good, for no right or intereſt remains in the feoffor. Br. Condi- 
tipn, pl. $7. cites 21 H. 6. 33. Per Velverton. 
6. But leaſe for years, upon condition not to grant over, the ſame 
is good, becauſe the rede remains in the l ſſur. Ibid. 


S. P. per 7. If a feoitment be made upon this condition, that the feofze 
Montague ha.] not alien toe {ind ts any, this condition is not good ut 
Ch. j. bor 4 S 


ei that contra that he {all not alien to W. S. Br. Condition, pl. 135. cites 
ſuch a c- 8 Hl. 7. 19. 


Tena 15 


Wien a man 75 enſeoffed, he has power to 
alien to ny p*<rfon by the Jaw, for it fuch a condition ſhould be gag l, then is would vuit him of all 
the power which the law gives hirn, which would be agalnſt reaton, and therefoie ſuch a conditica is 
void. Litt. S. 360. 


Bur a cen- 8. A gift in tail, upon condition that the tenant all not alien ty 


— any, is good by reaſon of the reverſion in the donor. Br. Condi- 
we ſuffer a tion, pl. 135 cites 8 H. 7. 10. Per Fairfax and Huſſey. 


common re- 9. 90 if condition be, that he nr his weirs fhatl not alien in 
as repugnant oy CO nn OY for their own 
to the cane lives &c. ſuch condition is good ;z; for ſuch alienation and diſconti- 
Jenk. 243. nuance of the itail, is contrary to the intent of the donor, for 


* which the ſtatute of Weſtm. 2. Cap. 1. was made. Litt. S. 362. 
HAC * e 

dition ar nexed te any particu/ar ate. as for years, life, or in tail, that he ſhall not commit felony, 
treaſon, or any treaſcnable act is good. ſenk. 243. pl. 26. And that the tenant in tail ſhail 
not diſcontinue the eftzte tail, Jenk. 243. pl. 26. Br. Condition, pl. <5. cites 21 H. 6. 33.— 
And that he ſhall no: /euy a fire of It lur £014/ans de writ come ces, iy a £206 condition; for it reſtralzs 
the diſcontinuance of a reverizong which is a wrong. ſonke 243. pl. 20. 


*[ 107 ] 


10. Two feoftecs granted cuſtodiam parci of A, to W. N. ca- 


Pie ndo fear gued F. S. nuper parcarius cepit proviſs quod (criptum 


nom extendat ad onerandum one of the grantors, and this proviſo was 
held void; for this reſtrains all the effect of the grant againſt him. 
Br. conditions, pl. 238. cites 10 H. 7. 8. 
11. Leaſe for 2 years, proviſo that he ſhall not occupy it for one 
* is repugnant and void. Cro. E. 107. pl, 1. Arg. cites 23 
75 | 
12. Lands 


CS 


Condition. o 


12. Lands were given in tail, upon condition F the dinee or his Le. 292. pl. 
89 © ys . 2 7 I 7 SY 8 ; 4 GP h } 400, Anon. 
Jeirs diſcontinue the land, the dener ſball re-enter 5 the dente hath 8, C. but is 
i/Jue 2 daughters, and dies; the daughters have iſſue 2 8 and die; that one of 
one of the ſons diſcontinues the land to another ſto the other] and . _— 

it was held by the court to be a breach of the condition. Cro. ne fur 
E. 35. pl. 2. Mich. 26 & 27 Elz. Croker v. Trevithin. con ſance de 


- Groit come 
ce, &c. to her ſiſter. Adjudged per tot. Cur, to be a torteitures 


13. A giſt in tail is made «of a atk in 4 fore, proviſo and the 
donee covenanted that he /houid not fell any trees there, being tim- 
ber trees. This proviſo is a condition, altho* a covenant is alſo 
added to this purpoſe: by all the judges of England. Note, this 
was a walk in a foreſt, but in a gift in tail of land aut of the foreſt, 
provided that he ſhall not fell any timber trees growing upon the 
ſaid land, the proviſo is void; tor the law gives him power to com- 
mit waſte if. he will, as well as the tenant in fee. Jenk. 266. 
pl. 73. | | 
14. A man befcre the ſtatute of guia emptares terrarum, might. 
have made a ferffment, and added farther, that it he or his heirs did 
alien without licence, that he fhonid pay a fine, then this had been 
good, and fo 'tis ſaid, that then the lord might have reſtrained the 
alienation of his tenant by condition, becautc the lord had a poſſi- 
bility of reverter. Co. Litt. 223. a. 

15. If A. be ſeiſcd of Blackacre in fee, and B. infeees him of 
Ilhitegcre, upon condition that A. Van't alien Blactacre, the con- 
dition is good, for the condition is annexed te ether land, and ouſts 
not the feoffee of his power to alien the land whereof the feoffment 
is made, and ſo no repugnancy to the ſtate paſſed by the feoffment, 
and fo 'tis of gifts or ſales of cHattles real or perſonal. Co. Litt. 
223. | | 

16. If a man be poſſeſſed of a lcaſe for years, or of a horſe, or of 
any other chattle real or perſonal, and give or fell his whole intereſt 
or property therein, upon condition that the vendee ſhan't alien the 
ſume, the condition is void, becauſe his whole intereſt and property 
15 out of him, ſo as he has no poſſibility of a reverter, and 'tis 
againſt trade and traffick, and bargaining and contracting between 
man and man, and like wiſe it ſhould ouſt him of all power given to 
him. Co. Litt. 223. a. | | 

17. If a man mike a gif? in tail, upon condition that he h 
make a leaſe for his own life, albeit the ſtate be lJawtul, yet the con- 
dition is good, becauſe the reverſion is in the donor; as it a man 
make a leaſe for life or years upon condition that they ſhan't grant 
over their eſtate, or let the land to others, this is good, and yet the [ 108 J 
grant or leaſe ſhould be lawful. Co. Litt. 223. b. | 

18, If one grant a rent-charge with a proviſe, that neither the Intt. 8 220. 
faid grant, nar any thing therein contained, ſhall charge his perſon Co. Litt, 
with a writ of annuity, by ſuch proviſo the land only is charged; 144. 6 
aud tho? there be 2 negatives in ſuch proviſo, yet they ſhall not 
make an affirmative againſt the maniteit intent of the party. Hawk, 


Lo. Litt, 219. 
I 4 19. But 
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108 Condition. 


. 19. But à proviſo that would take away the whole effect of the 
_ grant, as if one grant a rent owt of land in which he has nothing, 
| pr vided that it ſhall not charge his perſon, is void. Hawk. Co. 
> xn. ot 219. ; — = 

1 6. 4. b. 20. So is a proviſo that is repugnant te the expreſs words af the 
Poph. 87. grant; As where one grants a rent- charge out of land, provided that 
S F. per it ſhall not charge the land, and where a provito is good at firſt, and 
. afterwards it happens that the grantee, or his executors, can have no 
b. S. P. pr other remedy but that which was reſtrained,-chey ſhall have it not- 
Cu,— withſtanding ſuch reſtraint ; as if A. grant a rent to B. for life, with 


1 a proviſo that it ſhall not charge his perſon, yet B's executors ſhall 


ths aſe and have an action of debt for tac arrears during B's life. Hawk. Co. 


ſo) P that he Litt. 219, 80. , 
ſu roſes it * . 

was u in the book as at common law, for the executors of ſuch tenant for life may at this day diſ- 
tran oy 32 H. S. cap. 37. | 


Leaſe 'or 2 21, If land is given is A. and B. provided that B. ſpall nat take 
1 any of the 257 „Hte, this proviſo 18 void and repugnant; Per Yelverton 
5 & 1! J Obiter. Bulit, 42. Iich. 8. Jac. | 

> » + is ho : , 
NI c4?® T8 


profics is repugrlant and void. Arg. Cro. E. 10%. pl. 1. cites 6 R. 2. Quid Juris clemat, 20. 


22. A condition annexed to an oftate given is @ divided clauſe from 
the grant, and iterefore cannit frultrate the grant precedent, neither 
in any thing expreſie'', nor in any thing implied, which is of its 
nature incident and inſcparable trom the thiug granted; per Ho- 
bart Ch. J. Hob. 170. pl. 125. Hill. 12 Jac. in caſe of Stuke!y 
v. Butler, | 


(B. a) Condition repugnant. [By reaſon of the 
Intent. | 


CI. II tne condition be, that if the :6{75-e ſhall pay to J. S. 10/7, 
1 ſuch a day, ther the obligation, being 1991. ſhall be viid, other- 
wiſe not: though this was t the intent oi the parties, yet the con- 
dition 1s 2004 ; for it the obligee docs not pay 10 J. the obligation is 
Br. Cond] forfeited. 30 I. 6. 9. b.] | | 
r. Condi OM IT NE a . 
tas. of. gs. | [2+ Se the condition be, that / the obligor dies not pay to the 
cites . C. Obligee ſuch a day 10/7. then th: tligatian, being Ico l. all be viid, 
e this is a good condition; and the obligor, in an action upon the ob- 
4. cis ligation may ſay, that he cid not pay the 10 /. and fo avoid the ob- 
8. C.— ligation; For though the intent was nt fo, yet becauſe the words 
S. C. cite! were ſo, ne ought to adjudge acc;rd:ng ts the words. 39 H. 6. 10. 


= 5 en . - 
1 cited to be adjudged. 


2 M04. 28 ö. 


Hill. 29 & 30 Car. 2. C. B. the Ch. J. ſaid he doubted whether that caſe was law. Pte m. Rep, 
247 pl. 261. Him. 1677. vill v * right, the cond. tion. was held abiurd, and judgment for the 
plaintiff.— See Lit. Obligation (MI pl. 4. (N) pl. 1.5, C. cited Arg. 11. Mod. * 107, biY 
was 2-n:ied by Holt Ch. J. to be law. bid. 199. pl. 16. Mich. 7 Ann. B. R. in caſe of Wells v. 
Ferguſon, S. P. adjudg d to be repugnant, and denied this caſe to be law. 2 Salle 462. pl. 3 

1 p * — 3 SOR, | . v "lb LR” at 
Wells v. Treguſon, S. C. adjudg'a g cοrlingly. | 


* [109] 3 
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Condition. 109 


; 8 6 a. : : 
3. A, made a leaſe to B. on condition, that i A. grants the re- 8 C. cited 
verſian then B. ſhall have fee, It A. grants the reverſi5n by fine B., Her 
2 | 2 WE - N a —4+« a. ac) 7 
Mall not have fee; for the condition is repugnant and void; per that che 
& I 71» > = f : 
Anderſon Ch. J. 1 Rep. 84. b. Paſch. 42 Eliz. C. B. cites 6 R. leaſe was of 
id juris clamat 20. Pleſington's caſe a term for 
2. Quid juris clamat 20. Pleſing caſe, og 
Op ; I:lew:le was, 
that if A. died within the term B. ſhould have franktenement, and livery of ſeiſin was mace accord- 
ingly, and the condition was held repugnant. -S. C. cited Pl. C. 26. a. that it was held, that 
inaſmuch as the condition precaded the franktenement, that the franktenement is not out of the leilor 
immediately.—8S. C. cited Pl. C. 487. 2— Co. Litt. 378. b. (r) S. P. as of a leate for lite, and favs, 
that when the fine transfers the fee to the conuſee, it would be abſurd and repugnant to reaſon, chat the 
ſame fine ſhould work an eltate in the leſſee; tor one alienation cannot veſt an eſtate of one and the 
ſ me land in two ſ-vcral perſons at one time. Perk. S. 729. S. C. and S P. but ibid. S. 730. fis, 


if the leſſor had grant d the reverſion to a ſtranger by deed, the leſſee in ſuch cate thould hate fee by 


the condition, becauſe the reverſion is not in the grantee before attornment, and yet the feoffor has 
granted the fame, and againit this grant he cannot plead ne granta pas by the decd. 2 Brownl. 
227. Arg. cites Pleſington's caſe as held that he thall not have tee, becauſe at the time he had only a 
right to a term, and not a term in poſicifion,]t a man makes a leale for vears upon condition, 
that if the leſſor ouſts him within the term he ſhall have fee; in this caſe, by the pertormance of the 
condition he ſha!l have fee, becauſe it is the act ard tort of the leſſor himſelt, whercot h:mſ-If hall 
not take advantage; and allo, that eodem inſtante that the leſſor outs him, e:dem inftante the leſſee 
has fee, and the title of the leſſee is by force of the condit on, which is paramount the outter ; per 
Coke Ch. J. 8 Rep. 76. a. and ſays, that with this accords 6 R. 2. Quid Juris clamat 20. And that 
potieiſon at an inſtant is f.hcient to ſupport the iacreaſe of the fee appears 12 E. 2. Tit. Voucher 
265, 5, C. cited Co. Litt. 217, a. 


4. Condition of a bond that the obligee ſhall nit ſus the oblivatinn, 


= 


is repugnant, but a defeaſance by other deed to ſuch effect is good. 
Mo. 811. pl. 1097. cites 21 H. 7. the cafe of Puſeto. 

5. A bond was conditioned, that 7f J. B. the obligor Hhall die Paim. 552. 
without iſſue, then if he, by his laſt will, or otherwiſe in writing, S. C. Po- 
ſhall convey ſuch lands to M. B. the obligee, then the obligation ts be ** he 


he abi; 
did. It was objected that this condition was repugnant and im- 5 
poſſible, viz, that if he die without iſſue, then by his laſt will or and the Con- 
otherwiſe he would convey &c. and that he cannot convey when he en 7-- 
is dead; and of this opinion was Doderidge; but by the other 3 Seeed. 
judges, the condition being made in benefit of the obligor [obligee | the com- 
ſhall be conſtrued according to the intention of the parties, which T*ncement, 
was, that J. ſhould make a conveyance in his life by will, or other- = 3 
wiſe, of lands fo as they ſhould remain to W. and his heirs, in de- hesent ap- 


fault of heirs of the body of J. Jo. 180. pl. 7. Trin. 4 Car. B. R. Fe, but 


that they 
Eaton v. Butter. ee e 
5 | 7 . to the word 83 
and that tho' the intent js to be purſued, yet that is when the words lead us to the intent. But the 
other 3 held e contra, and gave judgment to the plaintiff accordingly. 


6. A bond was condition'd 25 pay 7 /. by 2 5. per week, and if he Rym. 68, 


. 


Jail of payment at any of the days, the bond te be void, or. otherwiſe jn 475 


to remain in full force. The defendant pleaded that he did not pay the plainrig 
at one of the days. "The court held that the condition ſhall be becauſe the 


taken ditributively reddendo ſingula ſingulis, that if he pays the 7] metas 4g cp 
8 . wt : ; "NIeicls, an 
tae obligation ſhall be void, but if he fails to pay the 25. a weck at then the 
any of the days, it ſhall be in full force; for the obligation /hal! »5t obligation is 
be ineffoftual if by any means it can be made goed. Lev. 77. Mich. : —_ and 
R. ; 11818. — 
14 Car. 2. B. R. Vernon v. Alſop. | Sid. 105. pl. 
5 ER 14. 5. C. ad- 
ſudged after adviſement ſeveral terms that the obligation was ſingle, and the condition repugnant ang 
VO, ——5, C. cited 2 Med. 285. and S. FP. adjudged accordingly, Hill, 29 & 30 Car. 2. Wells v. 


Wiight. 
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110 EY Condition. 


1.455. 7. The condition of a heriF''s bond was, that 7 e _ ndaut ab- 
. Pear Sc. /uch a day in B. R &c. then the condition to be U ; When 
ment for the it ſhould be, then this chi gatian to be void, for if the defendant 
18 had appear'd, vet the condition is Mill vol. and if fo, then the 
Mos. 35. bond is ſingle and without a condition, whereas the ſtatute 22 HH, 
pl. 85. Hi.. 6. 10. expreſſy require that there ſhall be a condition, therefore 
bee od Ny this bond is againſt the ſtatute ; but adjudg'd that theſe ab/r1rd words 
Be Bs the end of "the condition al not be regarded any more than if 


v. Redfhaw, oe had been omitted, and the ſenſe ſhail be taken as if the words 
b 


S. C. but een, then this obligation ſhall be void; and therefore the 44. 
| 12:7" dition of uſcleſs and impertinent woras hal not hurt the bond and 


29.S.C. condition, which were perfect before. 2 Sand. 78, Paſch. 22 Car. 
dat 8. P. 2. Maleverer v. Hawketby. 


des not ap- 


Far. 


2 Keb. 625. pl. 24. S. C. adjudged for the plaintiff, 


8. Debt on a bond was brought again/? the heir of the obligory 
and the declaration was right, as if the bond had been without mil- 
take; the defendant prayed oyer of the bond, and plcaded non ct: 
factum, which was found for the plaintif, Selby, [crjeant for de- 
fendant, moved in arreſt of judgment, becauſe he ſaid it appeared 
that the heir was not bound; the bond run thus, 15ve int unide r. 
per præſentes me Fobannem Niekes tener”? Vr mis „bl gar Fobani ! 
Stiles in cent” libris legal' monet' &. 85/7197 pr. edict” cent” libras 
len Jonann Akes, ad quam quidem ſolutiin* eviigs me heredes & c. 
and fo the heirs being bound to that void payment, the bond mutt 
be #oah as to them; but tot. cur. held the contrary, and ſaid, that 
the ,d being to the cbligor himſelf Was a fur, and therefire void, 
1 to ihe re jected, and that the obligation was ts be conſidered auithout 
the folverd”', and then it runs thus, norverint univerh per præſent' 
me Johannem Nokes tener' & firmit' obligu' ſohanni Stiles in 
cent” lib” ad quam quidem ſolution' obligo me neredes &c. which 
certainly binds the heir; for the firſt words, tener? & firmit' obligar” 
in cent” libris, imply a ſolvend', for if the obligor be not oblig'd to 
pay, the word (obliged, would ſignify nothing at all; and it was 
agreed on both ſides, that the fir it words were cient to bind the 
obligor and his executors, therefore ad quam quidem ſolution” &c. 
were adiudg'd to refer to the legal ſolvend' implied in the firſt 
words, wr therefore good, and judeme: it pro quer'. MS. Rep, 


Mich. 12 Anne, C. B. 


For mere of Conditions repugnant, 2 Tit. Gr 25 [(N. 14), (H. 
a. 10), Tit. Obligation (NI) pl. 5. (R), &c. Tit. Retervation 
(B. 2) and (I) per totum, and other proper titles, | 


(C. a) What ſhall bc far a Condition mpoſſibly. 


Br. Conte [I, 3 a woman makes a ferffinent to a man that is married to another, 


dans, pl. 11 
N "i ten condition that be fhall marry ber, this 15 a good condition; 


Feu. for the wie may die, then he may marry her. 40 Aſſ. 13. ad- 
Condition, judg ed b by ad! nittance; but qure. | 


: Pl. I7. cites ] 


8. C br. Co: 37 75. 202. cite 1 Ce '& F. N . 207 —F. N N. 9. 205 (H) cites S . E. 
| 2 
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Condition. 111 


2. If the condition of an obligation be that the obligor Hall qſian 
6 the obligee a commiſſion of bankruptcy, this is an impoſſible condition, 
and therefore void, and the obligation ſingle; lor it is impoitible to 
man the commiſſion. Mich. 14. Car. B. R. between Street and 
Daniel; adjudged per Cur. upon a demurrer. | 


(D. a) What ſhall be faid a Condition impoffible - 


; rol. 4205 


and void, and what not. Ga 


Ii. IF the condition be que de het lere cras; this is a good con- 
| dition; for tho? the Cbligor is not certain thereof, yet if he 
will take this upon himſelf, and run the hazard thereof, he may at 
his peril, for this is not impoſſible of itſelt. 22 E. 4. 26. ] 

2. S⸗ for the ſame reafon, if the condition be, that the pipe Mall 


be at Meſiminſter to-morrow; this is a good condition. 22 E. 4. 


26.] | | | 
3. If the condition be, that the obiger ſhall go from the church Es Ag 


of St, Peter's in Meſiminſter to the church of St. Peter's in Rome the note. 

within 3 hours, this is impoſſible and void. Co. Litt. 206. b.] = 
[A. If by the condition a thing 7s 10 be dine within a franchiſe, 8 _ 

this is a good condition, for it may be tried here, Contra 10 H. 6. ine or 


I4 B. Curia.“ Cinque Ports 

| 55 where the 
king's writ does not run, the condition is void, becauſe it cannot be tried, and this is where the ob- 
lization is uſed at the common law. Br. Condition, pl. 196. cites 10 H. 6. 14. — Br. Trial, ps 
144. cites 8. C. but Brooke ſays this is only the ſaying of the court as to the condition. 


ß. [S] If by the condition a thing is ts be dene beyond ſea, this Contra per 


| 4 , . 1 Brian that. 
is a good condition, for it may be tried here. Contra AT E. 4. 10. 


Quære 4 H. 6. 23. 6. ] tion is void, 
for it is not triable in England, and therefore in effect impoſſible, Br. Obligation, pl. 70, cites 21 E 
4. 10. — «s if it be to pay money, or the like, the deed is fingle and the condition is void, becauſe 


it cannot be tried in England; and where a man pleads a pl:a triable Leyond fea it is no plea, and 
the other may demur. Br. Condition, pl. 170. cites 21 E. 4. per Brian, Ch. J. and ibid. pl. 172. 
cites 21 E. 4. 36. per Vaviſor — The condition is void, and this is where the obligation is ſued at 
the common law. Br. Condition, pl. 196. citcs 10 f. 6. 14.——If a men be bound in an obligation 
50 pay 10 J. to the elligee at Paris beyond ſea at a certain day, if the obligor pays ot anti er flace ard 
tre jame day in England, and the other accepts it, this is good clearly; quod nota. Br. Conditions, 
pl. 206. cites 38 H. 8. But per Brian, if a man be bund in 20 l. to fay Idi. at Pourderux, the 


plaintiff may declare upon all the deed ; but if the defendant pleads payment us Boiurdeaux, extra regs 


num, the plaintiff ſhall be barr'd, becauſe it is part of the plaintiff 's count, Br. bid. 


[6. If the condition be to ſave harmleſs the obligee again? a Br. Condi- 
ſtranger from an obligation, in which the ebligee flood bound to the es, pl. 


. . . . #;-.-< o 9 8 0 178. cites 
obligor this is a good condition; for tho* by no poſlibility the 21 E. 4. 
ſtranger could have any thing to do with it, yet it he ſaves him 54. contra, 


. ö 7 2 9 9 DM” : per Collowe 
harmleſs againſt him, *tis within the condition, for it may be that Chas 


he has ſome fear of damage by him. Contra 21 E. 4. 53. b. but Brian; for 
quere, ] the franger 


5 N tas rotting 
de with the debt by obligation ⁊c ich is betaween the cbliger and cb/igee, and to the condition impoliible 
and void; and then the obligation is ſingle. | 


* 'Tais is milprinted ; fer it thould be as in the Roll (53. b.) [pl, 21.] 
3, If 


2, —— — — — — * _ 
- 


ry | Condition, 


If a man pleads defcaſance in debt upon an ehhigation of a thin 
10 5 done beyond jea, which cannot be tried here, „ in £209 c 


if ties, as in London and Wiltſhire, «where the aue can: join with 
it U a ] the :ther, fo that trial cannot be had, this is void, and the obliga— 
it tion is ſingle. Br. Defeaſance, pl. 13. cites 22 E. 4 . 


N | (E. a) Condition impoſſible. The F/7# of a 
5 Condition impoſſible at the making thereof. 


Br. Cordi- 1. IF the condition of an obligation of feoffment be impoſſible at 


1108 anon = the making thereot, this 75 a void condition; but the obliog- 
£8, Cite 

5 858. ag tion or feoffment is not vid, but lingle. 4. 3. Co. Litt. 

1 in ſuch cafe 206. becauſe the condition is ſubſequent.) 

85 the -ftate is 

# abſolute ; as if the condition be to go to Rome from Weſtminſter in 3. hours. Co. Litt, 206, 9. 

S. P. per Markham. Br. Conditions, pl. 55. cites 19 H. 6. 67. 73. 76.—5,P. But it the condi.” 

tion be to do any thing ago :irſt lago, as to kitl a mar, and the like, there the one and the other ate 

void. But if the condition be peſſible at the time of the mating, as to infeoff J. S. and this becom 


| impoſſible after by the act of God, or of J. 5. or it J. S. dies or Enters into religion by the dax, thee . 
the obligation is faves by the condition. Br. Obligation, pl. 25. cites 2 K. 4. 2 | 5 
. 1 If a i- [ 2. But if the condition precedent be impoſſihle at the making there- 5 
| j 2 de im. Oh there all is void, becauſe nothing paſſes before the condition 15 . 
. e, the performed. Co. Litt. 20. b. 206. a. 0 
g 5 


eſtate, in- [3. As if a man leaſes ſor life upon condition, that if he goes from 
e church of St. Peter's in I e/tminſter, to the church of Sr. 


1 1 Peter's in Rome, within three hours, to have a fee, which is impoſ- 
5 but a con- ble, vet becauſe it is precedent no fee can accrue. Co. Litt. 
1 es let 206. b.) 
l N Larcher conſderation; per Holt Ch. J. in dellxering the opinion of the court. 2 Ld. Raym. Rep, 
"1 766. Paſch. 1 Ann. in caſe of Fe. tl. m v. Cudworth. | 
4 

| 4. Where a man is bound to do one thing or another, and % 


ene 15 p2ſfuvle, and the other imp: Able, he ought to pertorm that 
which is poiſible. Br. Conditions, pl. 47. cites 21 E. 3. 29. 

5. It is_agreed that where a man bi nds himſelf by covenant to 2 
thing impoſſible the covenant is tad; but if it be to de à thing 
. power f man, then e contra. Br. Covenant, pl. 4. cites 
40 E. 3. 5. 

Pech. Ob- 6. A. is bound to B. in an obligation conditioned to land 10 the 

Eaten, pl. grbitrement of C. 00 that it be made befor? I5 Mich. and that the 

* . obligor ſhall have notice of it 1 days before 15 Mich. to attend 

H. 6. S. C. the faid arbitrement; and the 15 Mich. is 14 days before the date of 
the ſaid obligation, and fo the notice is impoiuble to be performed, 
this obligation is good, and the condition void; adjudged in the 
Exchequer Chan:ber. Jenk. 116 pl. 31. 


Culigati 1 with condition impoſiible | is as well void as where I 
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4 tue condition is againſt law ; per Markham and Danby Ch. J. Br. 3 
F conditions, pl. 150. citæs 8 F. 4. 12, 13. 

7 8. There is no diverſity where the thing er condition is ; impor ſeble 
# at the commencemn ont, and when 1t is poſſible at the commencement, 
fl ana made im} Lis le after z for au poſſible condition all be wy 
41 f „id; 
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baptiſm. 


Fits, pl. 37. cites 14 II. 8. 25. per. Pollard. 


Condition. 142 
void, and the grant good. And where the condition was poſſible, 
and became impoſiible after, there it is fingle alſo; As where an 
annuity is granted by R. Prior of S. till the plaintiff be promoted 
1»; R. this is a condition; but if K. dies before promotion, now 
the grant is ſingle, for the tender of the ſucceſſor is not good ; 
Contra if it had been granted by name of Prior without name of 


Br. Conditions, pl. 69. cites 14 H. 7. 31. and 15. 


a 


H. 7 1 . ? | , . 1 , l 3 ] 
9. Where a deed has covenants, partly peſſible, and part'y impeſ- e, 
7 . . mM JO , * ! > S 

file, it is good for the poitble ones, and void for the other. Br, „ 

nont all is 
| void; per 
| Brudenell. Ibid. 


10. A bond was conditioned for ſuſtaining and maintaining an 1 189. 
uſe, Sc. in ſuffecient repairs, and ſo to leave it at the end of the * Gl 7 
N NS — 8 . ; : 5 * ; IC. 22 
term; at the time of the entry to the bond, the timbe!} of part El x. hö. R. 
thereof bas fo rotten, that it Was umpeſſcble to [ri/faimm and maintain it the S. C. the 
3 — . . . C ww: © Ivana as 
in repairs, yet the obligation is good, though the condition was geleast 
impotlible; achudg'd. 


pleaded, that 


Save 96. pl. 177. Trin. 33 Eh Weed 


/ 


\ N 
Ave. 
* 1 
O15 at th 


— . . * . * * - . * 
ine demiſe, that he could not maintain or repair it, and therefore he took it dowi, and re- 
. : a , 13 : . Milly 1 ne Gimme nr! 433-4 ; 8 . 
did atzen, in 10 rd aA time as he could Pond, in tnc lame Place, Ju large, and 1, luticlent in 
h, length, and height, as the other kitchen was 5 and that the ſaid kitchen, all times after the 


editving of t, he Natl 


. 
Pp” vw 
L444 


aintiff did demur in Jaw ; and by the court, the plea were a good plea if it 
4 - Ww 4 — 
5 — - : o ' y N 1 , 10 £L . 7 . 15 2 5 
* in an action ot Matte, but here, Were he na: D\ His Own act tied himiclt WAN NNCONVENIENC 51412 
* 0 pg 2 4» — 9 — 3 2 * — — 1 a 2 a KT, . 4 2 f 6 
Ws at 515 reritl to provide for it; and nere 1T iS laid, chat if tile CONg:UUNR CE In poſlibie die Dylld 
. = - 1 1 , * 


Contrary WHCTE a man is charged by UN Act in law. 
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ts ti zle - 


11. A condition aitogether impoſſible. is void. Cro. E. 780. Ms if I am 
N N s. ' „„ „ RRzES g ound to in 
pl. 14. Mich. 42 & 43 Eliz. B. R. in cate of Wigly v. Black- n Heer 
: ; Eaſter) him 
rſt to Paul's on Michaclmas day next it is void, becauſe it is impoſſible, Per epa, 
„ pl. 132. Hill. 43 Elie. | 
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12. Condition to pay money at a day paſt makes the obligation Vele. 138. 
ſingle. Brownl. 104. Mich. 6 Jac. Green v. Eaden. 3 1 
3, In debt upon bond, condition'd te pay the zuauey an the 3177 Lat; #8; 
day of September, whereas there are not lo many days in the month; Gibbon v. 
the defendant pleaded folvit ad diem, and found for the plaintiff; 333 


that it is 
Dro-. pl. o. Trin. 3 Car. in Cam. 


v4 N . 125 j nt for T7 „a' tit? 
prvable preſently, and judgment for the pla tit. 
. - - . » . s \ 8 d a 7 518 * » * . 
ul N 21 * Jeg wor W's | Eg «10 JU EMAChs <4 bd0 liv ——— 110 fo 1 „ J* 41A. 7 CA. Js KF; 311 (Ans 


v1 Gutiee v. Brown. - 


— , 77 Wong 1 8 FEW Me | ; 2 
4. Tf « man ie bound to do a collateral ge, and that matter be- Palm. 516. 
Wood ». 


comes impoflible afterwards, ic 1 void; but not to where the con- 5 
dition is parcel of the duty Contancd in the bligauon. Arg. 2 


how. 143 pl. 119. Mich 32 Cat. 2. : 
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113 Condition. 

The report 15. A bond to the ſheriff h app-ar at a day certain, where there 

ee 15 ns u, day, is a condition impoſſible at the time of making the 

aps) at the 

8 bond, and therefore the obligation is ſingle ; and judgment for the 
pl. ling. But note, the defendant did not plead the ſtatute 23 H, 
6. for had he pleaded obligation without condition or conſideration 
impoiſible, which is all one, it had been void by the ſtatute. 3 Ley 
74 75. Mich, 34 Car. 2. C. B. Graham v. Crawſhaw. 

16. If one binds himſelf in a bond to go te a place not in being, or 
to do other impoſſible thing, the obligation i is ſingle; and here the 
caſe was, one laid a wager that he would walk in fuch a time 14 
High-Park Corner, and the place being Hyde-Park Corner, and 
ng fuch place as High- Park Corner, he oſt his wager. Per Cur. 
12 Mod. 418. Mich. 12 W. 3. Wall v. Grovet. 
17. Sci. Fa. againit the bail, reciting à recogn!zance ta ten in the 

reign of the late king IWVilliam, wherem the condition was, that 1/2 
defe rdant ſhould render himſelf to the priſon of the Harjhaljea Demi 

{ x14 ] Reginæ nunc. It was argued that the condition is impoſſible, and 
conſequently the recognizance fingle. Per Holt Ch. J. where th: 
Condition is unAaer-W itten or indorjed, there that is only void, and the 
obligation fingle ; brit te here the ce, — of the en 10% 5 
and. incorporated with it, there, if the condition is impoſſible, e 
ebl:ration 75 dad; and the court inclining that it was ill, the 
plaintiff for his own expedition, pray'd that his writ might bc 

abated. I Salk. 172. pl. 4. Trin. 2 Ann, B. R. Pullerton v. 


Agnew : 


EY a) What Perſons may perform it. 


(T) rl. 22. [I. IF A. and B. levy a fine ts the uſe of A. in fee, if B. "Mb not 
. on 0 195. at Mich ac Aber, and that zf he doth then pay 
NI 85 


” the 10s. that then it ſhall be ts the ½ of A. per life, and after to B. 


| is J 71. 


S. C. bat in fee, and after B. dies before Michacimas ; ; it ſcems the Heir of B. 
nate upon may pay the 108. for this is not more perſonal, being the payment 
e e money, than in the caſe of Litt. upon a mortgage, Tr.. 1 13. Car. 


not ce to the 


9 —1 B. R. between Spring and Sir Julius Caſgar, Maſter of the Rolls, 
305. pl. 10. in a writ of error upon a judgment in a quare impedit. The court 


+ "6M divided on this point, ſcilicet, Croke and Jones inclined that it was 
—Vv in. not perſonal, but the heir might perform it; but Brampſton & 
153. to 110. Berkely e contra. } 

and 115. 

to near the end of fol. 120. Iich. & Hill. 22. Jac. Cos per v. Edgar, S. C. argued by the lerjeants, 
brit n judgment. Payment of a ſmall! 47 lum may be conſidered rather as a ceremery than a 
valuable contideration, per Parker C. and he fat l, „that he took this to be the ground upon which t. 
2 judges went, who in the caſe of Spring v. C zſar held the payment of 10/. to be a perſonal act; for r 
ncu te lum come: to de e ee e as 5021, &c. the payment ot it is never eſtcemed a perional 
act. 10 Mod. 424. in cal of Marks v. Marks. And he taid, that this appears throughout: 7 
N- in Englencld s cate. Chan, Prec. 456. S. C. but S. P. does "not appear, 


2. Ferffment in fee upon condition to he wnid if the . 'offor pays fo 
much to the feiffee, and the friffee dies before payment, his heirs can- 
nat pay it, becauſe the time of payment is paſt; for the cond tion 
being general, it the feottor pays, Ac. it is as much as to fay, It the 
tectur during his life pays, &c. Litt. 8. 337. 

3. Hut 
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Condition. 114. 
3. But when a day of payment is limited, and the i, 0 dies be- 


fere the day, his heir may tender the money, becauſe the time of 
payment was not paſt by the death of the feoffor. Litt. S. 337. 

4. And it ſeems, that ſo may his executors, becauſe they repreſent ang fo may 
the perſon of their teſtator. Litt, S8. 33 his adminit- 


| trators, and 
if there be neither executor nor adminiſtrator, the erd nacy may do the ſame, Co. Litt. 209. a. 


5. If a man mortgages his land to W. upn condition that if the 
mortoogor © J. S. pay 20 ſhillmgs at ſuch a day to the mortgagee, 
that then he jhall re-enter. The mortzagor dies before the day. F. S. 
pays the miney to the mortgagee. This is a good performance of 
the condition, and yet the letter of the condition 1s not performed. 
Put if the martgagor had been dive at the day, and he would not 
pay the money, but refuſed to pay the fame, and J. S. alone had 
tendred the money, the mortgagee might have refuſed it. Co. 
Litt. 219. b. 

6. But in the former caſe, albeit the mortgagor be dead, yet the 
aft , God jhall not diſable J. S. to pay the money, for thereby the 
mortgagee receives no ꝙꝓrejudice; and / it is in that cafe, 7 J. §. P 115 } 
Jad died before the day, the mortgagor might have paid it. Co. 
Lit. 219. b. | 85 

It A. inf D. bis ſecond fon upon condition, that if be pay 
| 4 D. then E. his 34 ſin ſpould pave fte. This is a condi- 
tion, the right of performing wiich, detcends to the heir of A. 


7 
500 / 


and he may take advantage of it; for the limitation of the fee over 


to E. is void by a particular maxim ot tie common law, which will 
not allow a fee to be limited upon a fee, or by that other maxim 
by which a flranger cannet tate advantage of a condition ; per 
Parker C. 10 Mod. 423. Mich, 5 Co. in Canc. in cafe of Marks 
v. Mark. EL 

8. If a leaſe is made 79 2, with con4't/5n to have foe; and the one 3 
dies, the ſurvivor may perform the condition and have the fee; but Rp he 
it the ſame jointenants have made partition the condition is de- Ch. J. fays 


ſtroyed, becauſe the eſtate in fee ought to increate to them jointly 7 my 
Pl or - MX - 1 12 4 11. * 


and not in ſeveralty; per Coke Ch. J. 8 Rep. 75-b. 76: a. Fri,, 
7 Jac. in lord Staftord's Cate, | palit, re- 


mains, and 
n eftite allo in ſubttance. 


9. Dewyec of land: 75 hs dunughter aud her heirs, at hor ave of 18, Hutt. 36, 
and that his wife ſhalt take the pre its 11 the mean time, provided the B 5 a 
* he” N : * þ : a * CaIC — * 
heeps. the daughter at ſch99!, &c. The Tce HICYTIES 69 and als, a. 
1 ö 3 » b : : . eo 
te daughter not Heling 18. A duda d that this was a plain term and that 


given to the wife tor her own ute, which accrues to the hutband, _ oo: _—_ 
JCIAUILTE IN 


and the keeping and educating the daughter is not of fuch a par- the wite, fer 
LY o 5 ay 


ticular privity but that it may be perforined eftectually by another, it is the act 


Hob. 285. pl. 370. Trin. 17 Jac. Balder v. Blackborne. of God, and 


theretore 
| judgment 


= ; 8 * . . x 1 S . ; . 1 . 
for the plaiutiff. Brownl. 79. S. C. adiu led for due plavatitf. 


10. Deviſe of lands to his wife for life, and after her death ta Tho? it be 
D. his 3d ion and bis Lurs, provid 't, that if C. the j.card frm b 1 
| : , „„ „ 
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115 Condition. 


Poll pay, Within 3 months after my wife's death pay to D. his executors, ger. 
ard net C. 500 l. then the lands to come to C. and his heirs, C. died, ir ing 
au bers, the wife. The Heir of C. may pay the money, and {h:ll "a the 


yet this is 


only a plain eſtate Convey ed to him. Paſch. 1718. Ch. Prec. 486. Markes v. 


mittake in Markes. 

che will, | | 

which is a corveyance that the law ſuppoſes wy be made when a man is inops cencillii, and therefor: 
favoured great y; per Parker C. 10 Mod. 422. S. C. 


ju — 
Fol. 421. 
8 | 

Cro. F. 1 25 [I. IF a man makes a feaffinent in fee 191 condition that if he 
1 pays 100 l. lo the _— executors, or admmiftrators of tte 


= de feaffee, nun a year a —_— his de e ob then it 2 be fawful for r 


(G. a) To whom it may be performed. 


to che } heir r dies, Neha the feoftor pays hs money to the heir Of the eotfer, t this 


perfor: Leorels 1 of the con ütion. "Mich. 375 38 8 B. een 
ance odal: an! iat reſols''d Co. 5 96. Same Cale, | 
Mo. * FEES [2. Ard in this cafe if the money had been paid to the 4 gnee, i: 


rl. 889 0. 
(99, had been no performance of the condition, becauſe the ailignec !. 
Mn Lot named, Co. 5, Goodate 97. ] 

- Goulith, 
176. pl. 111. S. C. Fenner though: that no payment ought to be made to the heir“; but Gawdy and 
0 bench e contra —oph. 9, co. S. C. all agreed that notwithſtanoing the feoffment made over 
by the Father] the mon- might have been pa'd to the heir to perf rm the cor dition, it it had 8 n 
truly paid and Without ct: . Mo by Po! him ra nch, if a feoffment to be mace to one, ups; 
condi n of pay ment cf money to the feot! Nis ne Fe Or aſſigns, t e feofie- makes a e e oy 
over, ily the m ney e nt: do de paid N the conte, WII 15 the al fgnee , and not to tie heir, 7 
there (beit) is not named but in re cſvect 0: the inkerifance Waich might be in him, but here he i3 


. 
ww 7 . 


e 25 a mere it IIS , 
8 ves do b. 


* 


to ſuch perfon as he Ha appoint; if B. appoints one, payment to him is 
11 


pay men + B; ] 7 B. . n ne, it s. Ty be pad to him. 6 M. « 228. 
Where | fect: x has any re yver10n remain! ing in h. ili, the Payli ent mait be to himſelf; but where 
is departs With hh. intlre tee, as fecifment in tec, eilt n tall, or leal- for life 5 remainder over in fee 
de, letice for life, or dones in tail, is 3 5 Rep. 97. a. Goos e s Cale, 


Tn 116 ] 


1 975 
enter. The feottee has 2 foas . infants, whom he makes executors, 
and dies before the day. J. S. is made admmiſtrater during mi- 
nority; "tis moſt ſure for A. to pay the money to the executors, for 
the admuniitrator: during minority is but as bailitt or receiver to the 
executors, and payment to One of them is good. 3 Le. 103. pl. 151. 
Paſch. 20 Eliz. C. B. Anon. 

4. If a man makes a icottment in fee, by way of ms; tage, upon 
condition ts be vad upon fayment of the meney by the e feaffer at a 5 
if ti ne. fee dies before the day, the money ihall be paid to the cx 
ecutors, and not to the heirs of the feoffee; becauſe it ſhall be in- 
tended the cltate was made by reafon of the loan of the money, or 
ſome other duty. Litt. S. 339. 


Feoffment on condition to pay to the feoffee, his executors, or 


8 p. for n bY Lu: if che condition 25 that 7 ferffor pays, Se. t the 


this caſe fer; ces OY 4 is Wes if he dies before tie day the payment ought to 
cefignat9 be made to his heir, and not to his executors. Litt. 8. 339. 
nls fer- ſone 


ns, within three years, and then feoffor his heirs, &c. to re- 
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Condition, 116 


fon eſt excluſio alterius, & expreſſum facit ceſſare tacitum. And tne law ſhall never ſeek out a per« 
fon, when the parties themſclves have appointed one. Co. Litt. 210. a. 


ien 


rr 


6. Condition of an obligation entred into by M. was e pay 10 J. Lite. Rep. 
per ann. after his death to the executors of the obligee, for the uſe of * $6 Mon 
M's children. The obligee dies without making any executor. _ S.C. 
The court ſeem'd of opinion that the money ſhall be paid to his ad- in totidem | 
miniſlrators. Sed Adjornatur. Het. 115, 116. Trin. 4 Car. C. B. Verbis. f. 
Manningham's caſe, | | {4 


(H. a) 2% whom to be perfermed.] Aſſigns. 
0 [Executors.] 
Li. IF the condition be 10 leaſe certain lands for three lives 10 the Roll. Rep. 


2 : 1 37 l. 28. | | 
obligee or his aſfigns, and after the obligee demands a leaſe to 370. P.* ny | 


be made to 3 /trangers for their 3 lives, he ought to make it to per Curiam | 
them accordingly, or otherwiſe the condition is broke, for here by accordingly. if 
the word aſſigns is intended aſſigns by naminatien; for he cannot have To 8 7 
other aſſigns, in as much as the eſtate is not aſſignable before he $.p.byCoke 


hath it. Paſch. 14 Jac. B. between Alon and Modgiucod, per Ch, J. no. 
| ; cordingly 3 
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Curiam, ] | but ſaid it 1 
f had been 14 
etherw'ſe clearly, if it had been to be made to him, (and) to his aſſigns; but that here he has an ail 
election to whom he will make this leaſe ; as if you are to make a leaſe to ma or to three which I . 
Mall name. —Bridg. 39, 40. S. C. & S. P. Arg. but not ing ſaid to it by the court, ; | 
= { 117 ] j 
[2. If a man be bound in 20 J. upon condition 2 pay 10 J. to ſuch Hob. g. pl. 4 
perſons as the obligee ſhall name by his laſt vil, and atter the obligee 19. S. C. pet 
: : : . . . Curiam (21 
names no perſon by his will, the obligor is not bound to pay it to his clearly 3 for 
executors, becauſe the condition hath reference to his nomination. though 
Mich. 10 Jac. B. per Curiam, & Tr. 12 Jac. B. between Peaſe & where any 
- ung Tcigae 
Mead, per Curiam. ] 2 
covenanted 
to be done unto a man or his aſſigns, that is to be done to the executors where there is no actual aſ- 
ſignee, as in Chapman and Dalton's caſe, and in 27 fl. 8, for the delivering of rentals to a man 
- and his aſſigns; the reaſon is becauſe the word (aſſignee) is indifferent both to the aſſignee in deed 
and in law; And there when the executor takes it he has it to the uſe of the teſtator; But here the 
2 words muſt needs be underſtood of an affignee in deed, who ſhall take it to his own uſe, for the word 
y 7 (paying) carries property with it. Mo. 855. pl. 1172. S8. C. adjudged, that the executor is not 
92 aſſignee; for there ought to be an expreſs aſſignee, and therefore the condition becomes impoſſible by 
5 the omithon in not naming the obligee, and fo the obligation diſcharged,Gondb. 192. pl. 274. 
1 © Mead's cate, S. C. held accordingly per tot. Cur, and Coke took a diverſity, that if I am bound to 
0 5 pay 10 J. to the aſſignee of the obligee, and his * aſſignee makes an executor and dies, the executor 7 
. ſhall not have the 10 7. But if I am bound to pay 107. to the obligee or his aſſignees, there the ex- | 
; 5 ecutor ſhall have it; becauſe it was a duty in the obligec himſelf; and judgment accordingly. f 
3 + Pl. C. 288. a cites S. C. | | | 
N A * [It ſeems the worde (his-aſſignee) are miſprinted and ſhould be only (he)] ——See Tit. Txecu- 1 
„ 3 tor (X) pl. a. Peale v. Stileman, S. C. | 4 
. 3. If A. infeoff B. to infeoffG. and D. and D. dies; yet B. ought So if P. re. 1 
do infeoff C. Br. Conditions, pl. 55. cites 19 H. 6. 67. 73. 76, Sand es 1 


: 4. Note per Forteſcue, Aſcough, Newton and Paſton, that if a 
„ man fee, another upon condition 2 117feoff the baron and feme in 
| rail, the remainder to IV. in fee, and he offers to the baren and 

Nene, and they refuſe, he has not performed the condition, unleſs he 
£ 1 oh *F. th oft ers 
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By Condition. 

offers to him in remainder. Br, Conditions, pl. 211. cites 29 
H. 6. 76. 

— RP 5. R. being ſeiſed of certain lands, covenanted with B. that rf 

—T * . he pay unto him, his heirs and ins, 5007. then he and his heirs 

She, - would ſtand ſeiſed to the uſe of the ſaid B. and his heirs; R. deviſed 

Nich. 23 the land to his wife during the minority of his fon, the remainder ta 

34 fon in fee, and died, having made his wife executrix, B. at the 


in the court ras : 
of wards day and place tendred the money generally, the wife having but an 


Mo. 243- eſtate for years in the land tet the money. It was holden, that the 


Pl. 38. (ime was not a ſufficient tender, for the wife is not aſignee, for 
Mich. 29 ; 1 

Eliz. cites ſhe has only an intereſt for years, and here the ſon is to bear the 
the cafe of Joſs, for by a lawful tender. the inheritance ſhall be diveſted out of 


Randa. him, and therefore the tender ought to be made to the fon and not to the 
Barker in P*g 3 : . Os | 
che Court of Wife Le. 252. pl. 339. Trin. 33 Eliz. B. R. cites it as the cafe of 
Wards 14 Randal v. Brown. 

Eliz. in | 

which cafe Barker covenanted, that if Randal pay 2-6/7. to him or his aſſigns hefoie ſuch a day, he 


' would ſtand feilet to his uſe in fee; and berore the day he infefled one W. of the land, and at the 


day the money was tender'd to W. ani adjudged, that it was due to W. he being aſſignee of the land, 
and not to B. who was the covenantor 3 where Coke, who cited the caſe, ſaid, that ſuch payments, 
th the; ace cyllateral, yet with words of aſſigns they fall g> to the awiignee and not to the co- 


VTzanOT. 


6. ©: if R. had ma de ęſtate for life er years, &c. for no one ſhall 
be aſſignee in this caſe; but when the covenantor departs with his 
20e eſtate, as if he makes a feoffment in fee, gift in tail, or leaſe 
for lite, with the remainder over in fee, in ſuch caſe the leſſee for life, 
or dones in tail, is the alſignee; but fo long as the covenantor has re- 
verſion remaining in him, the payment ongit to be made to him. Re- 
* by the whole Court of \Vards, cited 5 Rep. 97. a. as Randal's 
cal: 

7. So it was ſaid, if R. had made aſſignment pf his entire tate 
in part, that ſo long as any part remained with R. the tender ought 

| to be made to him or his heirs. Ibid 
*[ 113] 8. Land was — and 2 promiſe [proviſo] that if the mort- 
Co. ett. gagor at ſuch a time and place fhauld pay the money to the mortgagee, 
210.4. 5. P. hrs * heirs, or affigns, the mortgage ftould be voil. The mortgage: 
e 3 died, and the money was paid 10 his executor 3 and it was adjudged 
0% pl. 2. to be no perforinance of the candition ; for the executor was not 
th-ciie med, and the money ought to be paid to the heir who ſhould 
e * dave die land, if the money were unpaid, and not the executor. 

, Brownl, 64. Mich. 6 Tac. Alſton v. Walker. 

9. Condition was fe hate the obligee a leaſe for life ty ſuch a 
day, or pay bim 10. Obligee died before the day; and adjudged, 
that his execucor ſhall have the 100 J. per Treby Ch. J. and the 


ground of Laughter's caſe was denied to be univerſal, 1 Salk, 170. 


pl. 2. Mich. 9 W. 3. C. B. Anon. 


(J. a) What perſens mall be bound by a Condition. 


r. Earn If. IF an eſtate be made to a feme covert, ſhe ſhall be bound by 
ans ge, the conditio, becauſe this does not charge her perſon, but 


pl. 72. ores the land. 945 E. 3. 12, D. 28 H. 8. 13. 1 6. 5.] 


+ >. 7]. 41» 


Ib 12. 


a Lathe A ſn a K 
P "A TE BP 7 9 r 
I 2 ns AY . A een R A 
18 n r N n 2 . er. 5 9 n EY — > 8 5 x N 
7 n 525 2 Kere * Sa e 2A * o 4 ccc MI FER FLY 2 fe ed FFF Nh ob AS IT J.. no ha 
. 15 5 RAG * + 90 3 W \ T EP re FE TSS 2 F > AL FS 8. 9 «AIRES R n Y ö 5 A ad N 2 1 5 
e R Es SR Ge NE. 1 25 o > . p- Og, EI TUE ASE Orr De ⁵¶ͥ;iòô7ͥm nn IR NY IL At r P... I NENT * 2 2 
* 8 5 e n N Ee 42) Sr. 2 5 jag > FI . 7 [. = i SA 8 . * Ce FAY SITS Tao Cs 1 S e 5 I „ 
q A F n 2 ; 2 ö . 5 tity os 4s OE TS Wh *. 75. 3 „„ 0 Is he REY Te,” 8 WS IR? WY -.z Y r A N == v l 
5 0 et N : 57 IRE 6" 3-47 8 S e "3c TIL 5 — 8 3 N ö 7 NY e 
- 1 2 of r = DI re > LEE N 1 f * g EI ES rs ds Os a SR * RI > © 7 
8 £ B Tt. " ge, SN ga * 7 & \ 2 £ 7 * IF. N AS eee 
* 1 n Gen 2 SA 8 + 3 149 . 1 X 8 I 


[EI EI dnt * * 
A 
nnn 


12. 


deed, yet becauſe the 3d entred and agreed to the eitute conveyed cites 5, P. 
by the deed, he was bound in writ of covenant by the ſealing ot his 3: 22—3 
companions, Arg. 2 Roll. R 63. cites 38 F. 3. 8. „ 


bf 8 * - -” 8 Eo > +» 
Condition: 118 
b. 12. a. pl. J.] S. C. as to payment of the rent reſerved on a leaſe for years to her and ler bai 
at contrary of other collateral covenants. : 
This is miſprinted, ana ſhoul:i be pl. 65. It was agreed, that f lands are ziven to a: 
ſole upon condition, and ſhe takes baron, who breaks the cond- en, the feme malt be bend. My 


92. pl. 229. Trin. 9 Eliz, 


2. If an eſtate be made to an i»/ant upon an expreſs condition, a_— ti f 
the infant ſhall be bound to perform it.) condit on be 


broke dur- 
| ing his mi- 
nority, the land is loſt for ever; reſolv'd, 8 Rep. 44. b. Hill. 45 Ez, in Whittinghan,”s .. 


a . Co Cited Arg. Hard. 11. : 


Iz3. Se if an effate be made to another in fee 1pm condition, his Oro. J. 374. 


. : . f ö 4 E : 1 - I, 3 
heir, after his death, though he be within age, ſhall be bound by 2 Ne 


the condition. Tr. 13 Jac: B. R. between Stade and Thompſon, ad- n be 44 
Judged and agreed. } | 


mittel. 
Roll. Rep. 
136. pl. 13. 8. C. & S. P. admitted. Ibid. 198. pl. 1. 8. C. 8. P. admitted by zudg ue t. 
z Bullt, 58. S. C. & S. !. admitted. a 

In afliſe it was found, that A. in; ed B. in fee upon condition, that if A. er bis beirt pay C. 1007, 
at [ich a day, that they may re- enten. A. died, vis beir witi in age. The day in arr'd durin - the 
nen- ge, and the heir did net tender at ive day; and after they came to the j e, who at i e- 
gueſt a, ferred the day of payment, at which Jay he rei jod, to accept the money tha tendered } and 
tie: heir entered, and becauſe the heir was within age at the day of payment, and that Ys feuflte le- 
ferr'd the day of payment, therefore the entry lawful by award; but Brooke ſays, quid nota, for 


.mirum ! for it ſeems to be contra legems. Br. Conditions, pl. 114. Cites 3111. 17 ,——$, C. cite 


3 Bulſt. 59. Arg, = 


— 


4. If an office of parker/vip be granted or deſcends to an inſant or 


feme court, if the conditions in law annexed te this office, nich re- 


quire {kill and confidence be not obſerved and fultilled, the oSco is 
loſt for ever, becauſe as Littleton ſays, it. is as ſtrong as an exprets 
condition; but if a leaſe for life be made to a feme cht, or an in- 


fant, and they by charter of feoffment alien in fee, the breach of 


this condition in law, that is without 1kill, &c. is no abſulute for- 

feiture of their eſtate, So of a conditiæan in law given by /fatutes 

which gives an entry only; as M au infant or feme covert with her. 

huſband aliens by charter of feottment in mortmain, this is no bar to 

the infant, or feme covert. But if a recovery be had againtt an in- 

fant or feme covert in an action of waſte, they are bound and barr'd 

tor ever. Co: Litt; 233. b. ; | | [ 11 ] 

5. Whether the Ling thall be bound by a condition fee a long ar- * | 3 

gument. Hardr. 10 Mich. 1655. in the Exchequer, Newman v. 


(J. A 2) Who bound. By Agreement to the Eſtate. 


IFPAREE infos/fel by deeqʒ and there were ſeveral rovermnts Er. El 
. , / pu, «Ca Eg ty . 1. 1 7,  Wanger al 
in the deed on the part of the feoffecs, fro only ſcald ine Pin ol. 29 

, 23. 
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2. Leatc ta A for his life, the remainder in foe to B. upon con- Br. Ef- 


dition &c. and if A. ſeals the indenture, ald dies, and B. enters tn. r al 


* * + 4a 


12t9 tac land by force of his ccfnainder, he is tied to perform all tn f 


Re Cites 0 E. 23. 
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119 4 Condition. 


22. and this Conditions, as the tenant for life ought to have done in his life- time, 

ect. and yet he in the remainder never ſcaled any part of the indenture; 
* "> in as much as he entred and agreed to have the lands by force of 
238 F. 3. 8. the indenture, he is bound to perform the conditions within the 


that if a fame, if he will have the land. Litt. S. 374. | 
K / | 
man makes 

a feoſtment by decd · poll upon condition, and feoffee pleads the deed and thews it the feoffor, upon this 
ſtewing mall rake a vantage of the condition, and plead it; fo it the feoffor can get the deed, without 
its being pleagee by the feotfce, the feoffor may plead it, and yet it belongs to the feoffee.— 3 
Bu!it. 263. S. P. Arg. cites Litt,& 59 [50] E. 5422. N 


3. If A. by deed indented between him and B. lets lands to B. 
for life, the remainder to C. in fee, reſerving a rent; tenant for 
life dies, he in the remainder enters into the lands, he ſhall be 
bound to pay the rent. Co, Litt. 221. a. 

4. An indenture of leaſe is ingroſſed between A. of the one part, 
and D. and R. of the other part, which purports a demiſe for years 
by A. to D. and R.—A, ſeals and delivers the indenture to D. and 
D. ſeals the counterpart to A, but R. did not ſeal and deliver it; 
and by the ſame indenture it was mentioned that D. and R. did 
grant to be bound to the plaintitt in 20 l. in caſe that certain con- 
ditiaus comprized in the indenture were not performed; and for 
this 20 I. A. brought an action againſt D. only, and ſhewed the 
indenture ; the deſ:ndant pleaded that *tis proved by the indenture, 
that the demiſe was made to D. and R. which R. is in full life, 
and not named in the writ; judgment of the writ; the plaintiff re- 
ply'd, that R. did never ſeal &c. and fo his writ good againſt D. 
fole. The plainttff's counſel took a diverſity between a rent re— 
ferved, which is parcel of the Jeaſe, and the /and charged therewith, 
and Sm in groß, as here the 201. is; for as to the rent they 
agreed that by the agreement of R. to the leaſe, he was bound to 
pay it, but for the 20 l. that is a /um in greſs, and collateral to the 
leaſe, and not annexed to the land, and grows due only by the 
deed, and therefore R. ſaid he was not chargeable therewith, tor 
that he had not ſealed and deliver'd the deed, but in as much as he 
agreed to the leaſe, which was made by indenture, he was charge- 
able by the indenture for the ſame ſum in groſs, and for that R. 
was not named in the writ, it was adjudged that the writ did abate. 
Co, Litt. 231. a. | | | 


* 


1201 (EK. a) o may perform it. 
[I. JF 2 ore inſeaf'd to re-inſeaſ if one refuſes ts reinfeoſf. the 


1 other cannot perform the condition by a feoffinent of the 
whole, Contra 49 E. 3. 16. b.] | | 
2. If the condition of an obligation be to pay à leſs ſum; if my 
ſrroant by my command, tenders it to the obligee, this is ſufficient, 
2 H. 6. 3. b. 
1 Debt . obligation with condition /t if the feoffvrs of 
J. C. or J. C. by ſuch a day grant 40 5. per ann. to the obligec, that 


the obligation ſhall. be void, and /aid that A. and B. his feofjers 


gre wicd 


. 


W 
A Wh EPL ng I NS f 
WR . is OH ING 2 r n DOR ES es ID bs 2 
JJC ˙ A i wee Come gl F 
9 "APs + 0 . 5 R 


* A % 


* 
N44 > ek 
gd Rt FIN 


* 
> 
WO A SANS TE nb Es 
A EMCI RI DT TE II 


K 7 of » AN * ö 
9 Ss . e fo „ ä N n Cr VG Ve „ 
JJ a OR Ie 22. y dd . I at 4 
. S net; MS. Hogs yh 3 — n S 8 a . PE 2 
a. 8 7 e Fa Z 5 7 2 * 1 N D 8 89 
. N Rc + * 4 A 7 N N 6 N T0. * 7 2 WI Mc * 


88 4 
N e 


Feet hd 2h 


* 
oy 


Condition, 


granted SC. The plaintiF” ſaid that A. B. and C. were his feaftees, 
and C. did net grant, 
performed; for there is no diverſity between theſe words, bs e beg, 
and all his freſfees; quod nota. Br, conditions, pl. 56. cites 21 


H. 6. 10. 
4. If annuity be granced by J. abbot of D. 


ditions, pl. 7. cites 27 H. 8. 14, 15, 


Contra if it had been iy 


And by all the juſtices the condition is not 


till the grantee be 
romated to a competent benefice by the ſame allet, tender of the be- 
nefice by his ſucceſſar, is not good. 
abbot of D. and (J.) had been omitted. Br. conditions, l. 214. 
cites 15 H. 7. I. 
5. It I covenant that my eldeff ſon ſhall marry your daughter by 
uch a day, and he dies before the day, the 2d fon who now 15 eldeſt 
cannot perform the condition. Per Audley Chancellor. Br. con- 


7 
\ 


the) 


6. If a man fees 2 upon condition that they infoof” 1,7, M. before 


this is good, 


his heirs pay 1001. ſuch a day to re-enter; M. died, his fon and 
heir within age; the mother of the infant, without the privity of the 
« infant, and who was not guardian in ſeceage, in the name of the in- 
ant, tender*d the money at the day; it was adjudged an intutlicient | 5 


tender; otherwiſe if the jury had found the infant under 14, and 4 ar rhe 


| Michaelmas, and one dies, and the other alone mes the feoffment, 
Br. jointenants, pl. 62. cites Palch. 33 H. 8. 

. M. ſciſed in fee made a feoffment upon condition, that if he or Le. 
7 "on 1. 7 55 4 43. 8. C. 
reſolvca per 
tt. Cur. 
accordingly 
becaule the 


I 29 


34s cl. 


that ſhe had been his guardian in focage, or if he had been found crime (7 162 


upwards of 
ſucient. Mo. 222. pl, 361, Hill, 28 Eliz, Watkins v. Aſh» 


well. 


note of S. C. 


* 


25 guadlan in ſocage or chivalry, &c. 


- 


14, and that he aſſented to the tender, it would be #47 - 


in age gene- 
ral, and 


not partic ue 
larly of 6 or 
10 jeu, Ke.. 137. S. C. & 8. P. agreed accordingly, -0070. E. 232. pl. 7. is a ſhort 
2 Le. 213. in. pl. 268. S. C. cited. — Win. 118. ces S. C. that if an heir 18 


bound to perform a condition, then a. ſtranger may not perform it, but ny who had an untereft may, 


— Co. itt. 206. b. S. . — If a ttranger of his 0: n head, 


4 


wie has not any intereſt, &c. will tender the money to the feoffee at the day a; pointed, tte trofice ;s 


not bound to receive its 


Litt. S. 334. 


But it the mortgagee accepts it of the ſtranger, sis 13 a 


zoo ſatisfaction, and the mortgagor or his heir agreeing thereto, may re-enter into the land; vat the 
mortgagor may diſagree thereunto it he will, Co. Litt. 200. b. 207. a. 


8. A ftranzer cannot tender the money to be paid ena mortgage; 2 U 213. 


for it ought to be one who has intereſt in the land, Ow. 34. Irin. 
31 Eliz. Winter v. Loveday. 


Dorch, fhuuld have back all his evidences. At the day of payment C. a ranger lent t 2, 


pl 2 
D. 
ac. 


; | a a In 
the mortgagee covenanted that W. upon re- payment of the money at Michaelmas, in ſuct. 


1 


te Would receive the money which W. ow'd him, at his houſe, who conſented; wie: 

there, and the money was told and deliver'd in bags to I.. but ſome dilpute arifiny be w! 2 
ut lome writings, C. ſaid that if they would not agree betwixt themſelves, they vun Cale 

an. ney; wherenpon W. requeited C. that he might have the money to Carty to its 1. 
Tech, wiich C. agreed to, and L. care thither to receive it, bu: W. would not pay it; ) 
it appeared that it was nut W's money, and for that reaton the court held that it was not ! 


dender. 


9. If a man mortgage land to W. upon condition that f th: 


mortragor and F. S. pay 205. at ſuch a day to the mortgagee, that, 
tnen he ſhall re- enter. The mortgager dies before the day. 


\ 
= 2 * 4 * 


pays the money to the mortgagee; this is a good performance of 
the condition, and yet the letter of the condition is not performed. 
— * 1144 „ 
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24 
Condition. 
'y the So if J. S. had died before the day, the mortgagor might have pald 
e it, Co. Litt. 19. b. 
Dy the lam, nr: 7. S. ere bat ten ered the monev, the Hortgagee might bawe refuſed it; Se 
nat ho! the m 1:3 gor be dead, yet the act of Cod ſhall not dilable J. S. ta pay the money, tot 
there by the mort g ee receives no prejudice. Co Litt. 119. b. 


10. If the herr 1s an ot, of whit age ſoever, any man tnay 
make the tender for him in reſpect of his abſolute diſability, and the 
law in this cafe is grounded upon charity, and ſo in the like caſes, 


Co. Litt. 206. b. 
1 17. It Rhe on condition te pay 100 l. 10 the ſceſſor on ſuch a day, 
ing y, and or Otherwiſe the feoitment to be void, makes a feoftment over to J. §. 
citesS. C. & before the day, in this cafe either J. S. may tender the money at the 
* day, becauſe he. has an intereſt in the condition, or the firſt feottee 
wncy may tender it for the ſaſeguard of tae eſtate of the 2d feoffee, be- 


the moncy 
Litt. S. 336. 


Mall not be cauſe the firſt feoffee was privy to the condition. 
= 1 

1 £7 ne 

a:Szre: of the land without naming him in the condition, becauſe the poyment goes in defeaſance of 
the inherit nc: ; but it may be pad by the aſſignee in preſervation of his inheritance, C. cited 
4 Le. 176. by Manwood Ch. B. 3, C. cited by „anwood Ch. B. Mo. 336. in pl. 455. — And if 


it feoften die hs xk cn thall pay the money or R. beir j fo payment lim ed by the 1er, ar a day 


notes a d. 


ert ai, his heirs or executors ſhall pay. — 3. C. cited by Jones J. Lat. 28. 


12. Deviſe to A. and his heirs for ever, on condition that A. Pay 
B. 100 J. within 6 months after his age of 21 ycars, and for de- 
fault of payment he gives the ſaid lands to B. and her heirs, and if 
A. happen to die without iſſue, B.“ 100 l. being firſt paid, then 
the remainder of his eſtate 10 be divided among my fons and davshters ; 
A. dies without 1itue before 21 years, it ſeems the brothers and. 
ſiſters paying the 109 l. before the time that A. would have been 
21 had he hved, ws a good performance, Raym. 425. Hill. 32 
& 33 Car. 2 B. R. Willon v. Dyſon, | 


1 To cel om it may be performed. 


Debt upon [I. J F the condition of an obligation be zo pay 101. &c, it is a 


good performance if he pays it to his depury, 42 E. 3. 
13. b.] | 


Nit a mar'ib, a: FHo!b:rn-bridne, te H. K. a common carrier, for the uſe of the oblige, the 
d fendint plerced, that in all hat ſpace of a month H. K. did not come to London, but chat on 
Ich a day, at Holnorn bridge ie deliver 4 40 7 air of jbves to A. C. the carriers porter; the guurt 
(abſente N. 1 Ch. J.) held the plea ggud, and that ſach cent ructien was to be made as was acrec- 
able tothe intent of the parties, and that the delivery tg tis icrvant Was a delivery to the raatter, 


Cit oed 15 
Ae. aber 40 


2 Nod. 309. Irin. 30 Car, 2. C. B. Staples v. Alden. 


2. Debt upon oblization with defoofance by indenture, that FC 

at the c:fts of the piæintiſi recovered 2 acres of land againſt F. and 

Br. Con li- after cnforfied the panty that then &c. and he fad, that C. by 

3 Fe compmanament of the plaintiff enfeoea TIF. and held a good plea, quod 

accordingly, m. rum 1 becauſe contra I. * 12 Ul. 4. 23. of thinzs debors it thall 

[ 122 } be.periormcd ſtrictly ; but payn ent to the plaintift, and payment 
to a ſtranger is all one, Pr. Conditions, pl. 24. citcs 42 E. 4 23. 

3. it 


Condition. | 122 


3. If I infroff J. S. upon condition, that he ſhall _ ſuch as 
F thall. name before Eaſter, and I name MW. and after I name N. 
the feoffee may infeoff which he pleaſes ; per Littleton, Br. con- 
ditions, pl. 154. cites 14 E. 4. 2. 

4. Debt upon obligation of 257. upon condition to pay 107. the 
defendant /d that fhe paid 51. to the plaintiff's bali by his come 
mand, which came ta the uſe the plaintiff; this is a double plea, 
by which he relinquithed the coming to the uſe, and then a good 
plea, Br. conditions, pl. 181. cites 22 E. 4. 25. 

5. A. makes feoffment on condition, that if A. pay certain 
money to feoffee, before ſuch a day, or to his executors or aſſigus, 
that then he may cater. Before the day feafee makes feoffor his 
executor, and by the fame teſtament gives all his goods and chattles 
to his wife, and dies; this was thought no releaſe by 3 juſtices 
againſt 1; and Dyer thought that payment might be made to the 
wife; Weſton thought, that if there ſhould be any payment it 
ſhould be to the heir who is not aſſignee. Mo. 58, 59. pl. 166. fl 
Paſch. 6 Eliz. Anon. 9 

6. Debt upon obligation, conditioned fe pay money to the obligee 
and others the pariſhioners of D. at ſuch a feaſt. Payment to the ob- 
ligee aud 2 other of the pariſhioners of the pariſh is good; Dyer and 
Walſh held that it is not requiſite the payment be made to all the 
pariſhioners. © Mo. 68. pl. 183. Trin. 6 Eliz. Anon. 

7. In debt the condition was to pay 100 J. to C. and his wifi, and 1 
= bÞy all the court, if he pleads payment to C. alone, it ſufficeth, for pay- | | 
© ment to him alone ſufficeth without naming the wife. Goldſb. 73. 
= pl. 16. (20.) Mich. 29 and 30 Eliz. Mary v. Johnſton. 


5 8. A. was bound 7s B. to the uſe of C. to deliver a chit to C. | 
© who refuſed to receive it upon the tender at the day; the obliga- | 


tion was ſaved. Cro. E. 755. per Glanvill, cites it as the cate of 

Carne v., Saver, - 

9. A, was bound to B. to the uſe 4 C. A tender to C. is good, Vela. 38. | 
Cro. E. 754. pl. 18. Patch, 42 Eliz. C. B. Hughs v. Phillips. i 3 4 | 


S. C. A8. F. | 
admitted by | 


judgment, and judgment affirm'd,——Cro. J. 13. pl. 17. Phillips v. Hugre, S. C. and 8. P. admitted | 
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\ by judgment, and judgment affirmed in B. R. 

10. If I bind myſelf t pay money to 2 atually, I cannot pay it | 
but te one; becauſe I cannot pay one and the fame ſum to 2 ſeveral | 
x perſons at one and the ſame time; per Glin. Ch. J. 2 Sid. 41. Hill, 

t 1657. in caſe of Abbot v. Bithop. 7 | 
© {(L a. 2) Performed. How. And to whom: 

- = Cy-pres. After Death, Sc. of any. 
4 3 | 1 
3 5 1. IN aſſiſe the caſe was, that a man infeoff*d 2 upon condition | 
l N I that they reginſcoſt him and his eme in tail, the remainder | 
l ta the right heirs of the baron. The feme tech another baren; the | 

| feojtees infeoff d the ſecond baron and the feme for the uſe of the ; nie; 
£ ; the remainder to the right heirs 7 the fir/t varan, by which, bucaule 
x | | "os 4 | - tie 
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122 1 Condition. 
the eſtate was not made to the feme in tail, according to the con- 
dition, and alſo the ſecond baron was infeoffed, which is contrary 
to the condition, the heir of the firſt baron enter'd, and the feme 

f 123 ] ouſted him, and he arraigned aſſiſe; and by advice of all the juſ- 

. tices, it was awarded that the condition was well performed; quod 
nota; and as to the eſtate for life, Littleton agrees to it in his 
Chapter of eſtates. But Brook ſays miror / that the 2d baron had 
eſtate; for this is contrary to the condition. Br, Conditions, pl. 33. 

. 4-5. | 

S. P. And 2. But it the condition had been that J. S. ſhall make a gift to 

— ge R. E. and his feme, and to the heirs of thetr two bodies begotten, and 

the iſſues in the one dies without i/Jue, [before any eſtate made] he ſhall make 

tail, accord- eftate to the ather for life without impeachment of waſte ; for he 


bog _ _ ſhall make it as near the condition as he can, Br, conditions, pl, 
tion of the 70. Cites 15 H. 7. 2. | 
tail, for | 

though he cannot perform the condition according to the words, vet it ſhall be performed according to 
the intent. PI C. 291. a. cited Trin. 7 Eliz. in the caſe of Chapman v. Dalton.——sS. P. and 
@uzht to be as near to the intent of the condition as it may be. Litt. S. 352. This eitate to 
the wife for life o:gh*t to be made without Impeachment of waſte, and yet it the wife accepts of any 
eſtate for life without this clauſe, without impeachment of waſte, it is good, becauſe the eſtate for lite 
Is the ſubſtance of the grant, and the privilege to be without impeachment of waſte is collateral, and 
only for the benefit of the wife, and the omiſſion of it only for the benefit of the he.r. Co. Litt. 219. 


b. 


Hawk, Co. Litt. 304. Alſo ir the wife marries before requeſt made, and then they make re- 

ueſt, and the eſtate is made to the huſband and wife, during the life ot the wife, this is a good per- 
| of the condition, albeit the eſtate be made to the huſband and wife, where Littleton ſays i: 
is to be made to the wife, but it is all one in ſubſtance, ſeeing that the limitation is during the lite of 
che wife, Co. Litt. 219. b. 220. a. 


3. Here is to be obſerved a aiver/ity when the feoffee dies, for 
then the condition is broken, and when the fesffar dies, for then the 
eſtate is to be made as near the condition as it may be, Co. Litt. 
219. b. | 

4 And if the 5u/tand and wife have iſſue and die before the gift in 
tail made to them &c. then the feoftee ought ts mate an eſtate lo the 
i ue and to the heirs of the body of his father and his mother be- 

otten, and for default of ſuch iſſue &c. the remainder to the right 
Im of the huſband &c. and the ſame law is in other like cates ; 
and if ſuch a ferffee will nat make fuch eſtate when he is reaſonably 
required by them which ought to have the eltate by force of the 
condition &c. then may the feoffor or his heirs enter. Litt. S. 

53. | | 
The reaſon N 4 If a feoffment be made upon condition that the feoffee ſhall 
why the ha- re-:nfeoff ſeveral men, and their heirs, and they all die before any 
—— or effate made, then ought the feoffce to make tate to the heir of him: 
the ſurvivor, Which ſarvives, to have and to hold % him and ta the heirs of the 


ard not to UL VIUGY, Litt. * . 
the heirs of / 334 | 
the heir, is becauſe if the habendum were made to the heirs of the heir, then ſome perfons Ly poſſibi- 
lity ſnould be inheritable to the lard, which ſhould not have inherited if the eſtate hid been made to 
the ſurvivor and his heirs, and confecuentiy the condition be broken; for if it were to the heirs of. tha 
heir, tnen the blood of ihe mother, &c. might by poſſibility inherit, wiich never hall, if the limitation 
be to the heirs of the ſurvivor, & Co. Lit:. 220. b. | 


(M. a) To 


The omiſſioa of the privilege being without impeachment of waſte ſhall! not give the heir of 
the feoftor, for whoſe benefit it was omitted, a re-entry Which would deteat the eſtate of the wife. 
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(M. a) To whom the Condition ſhall be ſaid to er- N 


tend to be bound by it. f 


[1, 1 F a man deviſes lands to H. his fon, and the heirs of bis body, Mo. 727: 


the remainder to T, and the heirs male of his body, upon con- pl. 1014. 
33 5 7 f . — — . S. C. & S. P. 
dition that he or they, or any of them ſhall not alien, diſcontinue, &c. but nothi 
this condition ſhall extend only to reſtrain T. and the heirs male ſaid by the 


of his body, and not H. and his heirs. Co. 5. Lord Cheney, 68. Putt. 


refolved, ] | 5 5 1 ] 
(2. If a man leaſes lands for years, upon condition that the lee 5 0 


nor his affigns ſhall not alien the term 10 any but to one of his brothers, and all the 

and after the leſſee aliens to one of his brothers; this aſſignee is not courtwere of 
within the condition, but he may alien to whom he pleaſes, Mich. — 
12 Jac, B. R. Tr. 14 Jac, B. R. between /Yhitchcock and Fox, Reps 63. 


per Coke. ] | | 12. Hitch- 
cock v. Fox. 

S. C. adjornatur,—Tbid. 389. pl. 1. Trin. 14 Jac. B. R. S. C. and Coke Ch. J. thought that 

the aſſignment to one of the brothers purſuant to the condition has diſcharged all the condition, and 


the eſtate is then abſolute without any condition. 2 Bulſt. 296. Fox v. Whitchcocke, S. C. & 


5. P. per Coke Ch. J. and judgment for the pla. ntiff accordingly, 


3. Conditional deviſe in fee by baron to his wife, who takes 
other baron, and the ſecond baron breaks the condition, yet it is no 
forfeiture, See Mo. 92. pl. 229. Trin. 10 Eliz. Anon, 
4. A. deviſes land to his mother for life, and after her death to B. 
his brother in fee, proviſo that it his wife (being enſeint) be de- 
livered of a ſon, that then it hall remain to ſuch ſon in fee, and 
dies A ſon is born; and it was held that this proviſo does nat 
deftriy the mother's e/ate, but the eſtate of B. only. D. 127. pl. 53. 
Marg. cites 23 Eliz. C. B. 
5. Lands were leaſed on condition, that leſſee, his executor or e: Pl. 6: 
. . 1 . Io E. Mead, 
aſſigns ſhould not alien without leave of the leſſor. If execution of & Periam 
ſuch leafe be made by reaſon of judgment, or recognizance, one juſ- J. held that 
tice held, he that has it may athgn it over; but, per another juſ- peg ng 
tice, the execution itſelf is a forteiture, which the reporter thinks againſt oh 
hard. And. 124. Trin. 25 Eliz. in the caſe of Moor v. Ferrand. condition. 
6. A leaſe for years is made upon condition, that /efſee, his execu- „ * 
i . . . Oor v. 
ters or aſſigns, ſhall not alien without aſſent of the leſſor. The leſ- Farrand. C. 
ſee dies inteſtate; the ordinary grants admnuſtration to F. S. who aſ- but no judg- 
ſigns the term without licence; adjudged, that the condition is enn and 
5 . 8 a Periam J. 
broken, for he is an aſſignee in law, Cro. E. 26. pl. 4. Paſch. 26 held, mar 
Eliz. C. B. More's caſe. | the adminiſ- 


trator is not 
Within the penalty of the condition, becauſe he is not in merely by the party, but by the ordinary. 
And. 123. pl. 172. S. C. 3 of the judges held, that the adminiſtrator was aſſignee, and ſo the condi- 
tion broke within the words and the intent; but the other judge held e contra. Dal 83. pl. 29. 
14 Eliz. S. P. and it ſeemed that the condition was not broken, becauſe an adminiſtrator is not aſ- 
Lznce, but ſervant to the ordinaty, but comes in en le poſt, Dyer ſaid, that he is aſſignee in law, but 
rot in fact; and he thought the words would extend to an affignee in law, becauſe they ſhall be taken 
&:&ly, and fo he apprehended that the condition was broken. — Lefiee covenanted not to lop, or 
top any trees, and afterwards died inteſtate ; his adminiftrator lopped the trees. The court held, that 
this was a breach of the covenant, for he is aſlignee as weil as executor ; and though at common law 
he was not, yet now by the ſtatute he is made to all purpotes as executor; And Weſton ſaid, that 


 «miniſtrator in this caſe is charged in this caſe as well as an exccutor would be, becauſe they have the 


term 


124 Condition. 
ee m to the uſe of the teſtator [or inteſtate]. Mo. 44, 45. Pl. 136. Mich. 5 Fliz. Anon 
46, 47. pl. 4. S. C. in totidem verbis. 


2 Le. 38. 7. A. deuſſed part of his land t B. his eldeſt fon in tail, and ano- 
pl. 51. S. C. ther part to C. bis youngeſt ſen in tail, provided _ any of his chil- 
b 


and the opt- - 7 s . » Show 
abe of tue aren alien or demiſe any of the lands io them deviſed befor? they come 


Sourt was, 72 the age of 30 years, then the other ſhall enter. A. died. B. demiſed 
that here is his part before his age of 30 years, and C. entred, and afterwards de- 


3 miſed the ſame for years hre Mage of 30 years, whereupon B. re- 
condition, Entred on the leſſee. Ihe queſtion was, whether by the entry of 


ard the en- C. the land is abſolutely diſcharged of that firſt limitation, fo as 


; 3 we B. the eldeſt ſon cannot enter upon C. the youngeſt for this alie- 
valawful, nation by him? Quære. Mo. 271. pl. 424. Hill. 30 Eliz. C. B. 

and the Spittle v. Davis. 5 

youngeſt {on | 

after his entry ſhall hold the elate diſcharged of the proviſo, or “ any limitation therein contained, 

— Ow. 8. Spittle's caſe, S. C. held accordingly per tot. Cur. and judgment accordingly ,.——[bid. 55. 

S. C. in totidem verbis. | 

*( 125] 

2 e. 48. 8. The huftand gave lands to his wife during the minority of his 

— en, upon condition that ſh» ſhould di no waſte. The huſband died, and 

verbis, and the widow married again, and died, and this 2d huſband committed 

judgment tvaffe, It was held by the whole court to be no breach of the con- 

was enter d dition. 2 Le. 35. pl. 46. Hill. 33 Eliz. C. B. Cobb v. Prior. 


accordingly. 
Lat. 20. cites S. C. and that it was therein adjudged, that a condition to avoid an eſtate ſhall 


de taken ſtrictly. | 


Dal, 


9. A. being ſeiſed of a manor and lands in fee, made a feoſinent to 
D. &c. to the uſe of hinjef in tail male, remainder to E. in tail, 
rovided that E. or any in whom the inheritance in tail of all the 
premiſſes ſhall happen to be, ſhall pay ta the daughter of A. 200 1, P. 
being in peſſeſſion of part of the lands never attorn'd, Popham and 
Anderſon Ch. J. agreed that the remainder-man in tail is not bound 
by this condition, for that was, that he who ſhould have the inhe- 
ritance in tail of all the premiſſes ſnould pay &c. whereas that which 
was in the þ:ſjcffuon of P. did not pa fer want of atternment, becauſe 
a condition is to be taken ſtrictly. Poph. 102. Hill. 38 Eliz. 
Slaning's cafe, | 


Noy 86. 10. A. in tail, the reverſion in fee to the queen, lets the land for 


. . b * I, 7 \ * 3 * 2 ' | * 
= Hand _ 21 years hy indenture, and covenanted that t/: telfee ſhould enjoy it 
covenant to / / - / #. | 
be made by heirs and ſucceſſors, being kings or queens of England. Ihe queen 


es _ granted the reverſion t» IV, and then A. died without iſſue, W. 
» FO N15 at- 
ſignee of the 


ſucceſſors, and not her patentces. Cro. E. 517. pl. 43. Mich. 

38 & 39 Eliz. B. R. Woodroffe v. Greenwood, | 
2 Noll. Rep, II. A. made leaſe for 21 years to B. and covenanted that the 
236. 8. C. leſſee ſhould enjoy it during the term, without the let or diſturbance of 
wie come” him, his heirs, or offi215, er any other perjon, by or thro his means, 
a title, or procurement, and in covenant the plaintiff ſet forth, that le- 


it 148 4 


breach of - fare the ſaid leaje was made to him, Ld P. granted the lands to A. and 


* M. the deſendant his wife, ard tothe heirs of 4, aud wverr'd that 
As * P * 


azainſt al! perſons without interruption of any beſides the queen, her 


enter'd and ouſted the leſſee, who brought covenant, and adjudged | 
lee. that it did lie, for none are excepted but the queen, her heirs and 


14 


. 1 
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it was by fine levied by the means and procurement of A. and that A. efyecially by 


was dead, and MH. turned him out of poſſeſſion ; it was oljected, that rein 92 the 
the wife derived no title from her huſband, the cevenantor, but from ;;., . 
the Lord P. and that this covenant extends only ts titles derived under tur. 
A. and after his eftate created; but adjudged that in regard there Pein. 332. 
was an averment, that tho? the wife cJaims by a title derived from gn I 
1.d. P. the conuſor, yet ſhe is in and claims by means of A. her I Ch.). 
baron, the leſſor, and it was by his procurement that the fine was Dadge 
levied, and if that had not been levied, ſhe would have had no wi _— 
eſtate, and conſequently is within the covenant, tho? ſhe claims by Chamber- 
title derived from another, Cro. J. 657. pl. 7. Hill. 20 Jac. B. R. Min) that 
Butler v. Swinnerron. | OO 
broken; for the words {by his means and procurement) have a large extent; and judgment accarde 


ingly. 


12. A. leaſes land to to J. S. upen condition, that if he paid him 
31. per ann. for 5 years next enſuing, then the leafe to be void; and 
afterwards gives a bond with condition to perform all covenants Ic. 
and conditions in the ſaid indenture of leaſe. Debt being brought 
upon the bond, the defendant pleaded conditions performed, The 
plaintiff aſſigns a breach, that he had nat paid the Jt. per ann. 
according to the condition in the leaſe. The defendant demurs, | 
and the queſtion was, whether or no the condition of the bond was { 126 } 
broken by not paying the 31. and it was argued for the detendant | 
that it was not, becauſe the defendant had not covenanted to pay 
31. but had it at his election, either to pay tte money, or elſe ler 
the land ſor, that the leaſe ſhould ſtand good] but Hale ſeemed to 
incline that the bond was forfeited ; for if the word conditions ſhould 
not relate to that clauſe of paying the 31. it would be void; and he 
faid, ſuppoſe the condition of the bond had been only to perform all 
conditions in the leaſe, certainly it muſt have related to that; and 
now, when it is for performance of all covenants and conditions, 
it will be as effectual; for: ne word covenants ſhall relate to the 
covenants in the leaſe, and conditions to this condition. Sed ad- 


jornatur. Freem. Rep. 386. pl. 498. Hill. 1674. Anon. 


(N. a) Toh what Things it ſhall be ſaid to extend. 


[i. IF a man that hath certain talks within a foreſt of inheritance, Cro- E.78r, 
1 gives one walk called B. t F. S. u tail, and dies, and his Cn 
heir recites the ſaid grant, and confirms it, and by the ſame deed grants broke v. 
another walk called S. in the ſame foreſt to him and his heirs, pro- Syms,Mich, 
w1jc, that the ſaid F. S. ſhall not cut any trees in aliqua parte pre- 22 
miſſorum in indentura predict? ſpecificatorum; the condition ſhall to be S. C. 
extend to the walk called B. ſo that if he cuts any of the trees in and. V. ta- 
this walk, the grantor may enter for the condition broke, into the m : Fg 
walk called S. for the word premiſes comprehends as well that ee 
which is confirmed, as that which is granted. Tr. 43 Eliz. B. K. for the word 
detween Evans and Labram adjudged. | _ . _—_ 
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EXcuUNS 


Kr > 70, eve 99 . — 
— — . 
a . * 


” 
—ů ——— —P᷑ <a anon, 
je. 1 


126 | Condition, 


extends in this ſenſe to præmentionata) and to avoid his entire grant, and adjudged for the pluntiff, 


Ss C. cited 11 Rep. 51 a. I, C. cited by Hohart Ch. J. Hob. 276.——. C. cited dy 
Coke Ch. J. Roll. Rep. 102. a | 


Hob 22 [2. If A be in execution at the ſuit of B. and B. upon good cen 
1 ſaderation affirms to J. S. that he will not diſcharge A. without his 
judgment conſent, and after A. and B. agree that B. ſhall make a relcaſe to 
— given him of the execution, and deliver him, and that A, ſhall enter into an 
pain, obligation with condition to ſave harmie/s B. from all ſuits &c. that 
contrary to may ariſe upon the releaſe of the ſaid A. being in execution at the 
— — enſealing thereof, at the ſuit of the ſaid B. in ſuch a fum, from all 
whothouga: Perſons which may any way trouble the ſaid B. touching or concerning 
the condi- the ſaid releaſe, that then &c, and after all this is done accordingly, 
Bon was to and J. S. brings an action upon the caſe againſt B. upon his promiſe, 
— and recovers, A. ought to fave him harmleſs, otherwiſe the con- 
by the words, dition is broke, for this arifes by reaſon of the ſaid releaſe, and ta 
ef damage within the words, though the promiſe made to J. S. was the cauſ- 
3 py Of the action of J. S. Paſch. 17 Jac, B. between / iden and 
the releaſe, Miltinſon adjudged. ] | 

and not by | | p 

any collateral act dehors as this promiſe is; but the reaſon that moved the judges was, that this cor- 
dition carried a forcible and apparent intent of ſaving harmleſs af ſome damage, which might ariſe, 
not upon the releaſe alone, but upon ſome external and collateral thing beſides the releaſe, and yet by 
ehe means and occaſion of the releaſe; for the words are (to ſave harmleſs, &c. from all perlors that 
might trouble kim concerning the ſaid releaſe), 


{ 327 ] 3. The condition of an obligation was, that the obligor Hp 
| make appropriation of the church of Dale ſuch a day to ſuch a houſe, 
at his coſts and charges diſcharged of incumbrances; there, altho' 
there was a penſion granted thereout to another, it was holden that 
the obligee was not bounden to diſcharge it of that penſion. Arg. 3. 
Le. 44. pl. 64. in caſe of Mountheld v. Cateſby, cites 3 H. 7. 4. 

4. If a man leaſes his land for 20 years, upon condition that the 
leſſee ſhall rake the ditches, and does not ſay how often, there if he 
_— _ once he is excuſed for ever, Br, conditions, pl. 6, cites 
2 „8. 0. 5 | 

8 If a man makes a feoffment of his lands with warranty, and 
covenants, that it is diſcharged of all rents, there it ſhall not extend 
to rent-ſervices, which are incident to the lands of common right. 


Arg. 3 Le. 44 pl. 64. Mich, 15 Eliz. C. B. in caſe of Mountford v. 


ateſby. 

6. Cow ſaid, that if pne makes a legſe for years, rendering for 
the firſt 2 years 101. and afterwards 30 J. every year, with condition, 
if the rent of 30 l. er any payment of it be behind, that the leſſor enter, 
the leſſor enters for not payment of the 10 l. that his entry is lawful, 
for the 101. was parcel of the rent, for it was but one rent. 4. Le. 
8. pl. 34. Hill. 27 Eliz. Holland v. Hopkins, 

3 Le. 125. 7. If lands are given to A, for life on condition, remainder te B. in 
3 manner aforeſaid; theſe words (in manner aforcſaid) ſhall refer to 


accord the eſtate for life limited to A. and not to the condition, nor to ary 


* ro. other collateral matter; per Fenner, 2 Le. 69. pl. 92. Trin. 27 


edem verbis. Eliz. in Caſe of Brian v. Cawlon, 
8. If 
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8. If aligua lis, vel controver/ia oriatur inpoſterum, by reaſon of 
any clauſe, article or other grenment in the ſaid indenture con- 
tained, that then before any {ic &c. the parties ſhould chooſe four 
indifferent perſons for tic ending thereof &c. This extends not to 
the ſubmitting the breach of every covenant &c. but only where 
diſputes ariſe upon the conſtruction of any covenant &c, Le. 37. 
Trin. 28 Eliz. B. R. Parmort v. Griffina. | 

9. A. being tenant in tail of certain lands, exchanged the ſame 
with B.— B. entred, and being ſeiſed in fee of other lands, deviſed ſe- 
deral parcels thereof to others, and amongſt the reſt a particular eſtate 
to his heir, proviſo, that he doth not re-enter nor claim any other of his 
lands in the deſtruction of his will, and if he do, that then the eſtate 
in the lands deviſed to him to ceaſe. A. dies; his ſue enters into 
the lands in tail, and watves the lands taken in exchange, and before 
any other entry, the heir of B. enters upon the land given in exchange; 
and the opinion of the whole court was, that it was no breach of 
the condition, becauſe that was not the land of the deviſor at the 
time of the deviſe, therefore it was out of the condition. Godb. 
99, foo. pl. 115. Mich, 28 and 29 Eliz. C. B. Barber v. Top- 
pesfield. | 
10, Where the proviſo is parcel of one ſentence, which contains a 
covenant, or abridgeth the covenant, there it ſhall not amount to a 
condition but to an exception; as grant of a rent-charge proviſo 
that he ſhall not charge the perſon ; fo a leaſe without impeach- 

ment of waſte, proviſo that the leſſee ſhall not do voluntary waſte, 
the ſame abridges the liberty. Arg. 2 Le. 128. Mich. 29 Eliz. 
B. R. Scott v. Scott. 

11. A leaſe is made of lands for years proviſo, that ///ee ſhall 
not put his cattle on the land from Michaelmas to St. Andrew's tide ; 
per Dyer conditions are Hricti juris, and conceived that the con- 
ditions ſhould be reſtrained to the firſt year, and ſhould extend no 
farther. Per Manwood, if I am bound that I will not go to Lon- 
don between Eaſter and Michaelmas, it ſhall not extend only to the 
frit years after the date of the obligation, but for my whole life. 
4 Le. 100. pl. 205. in time of Q. Eliz. [1281 
12. The condition of an obligation was, that , the obliger paid 2 Keb. 103. 
fe much, then the obligation to be void, or otherwiſe it ſhould be lawful Hl. 35 S. C. 

. a . dhe court 
for the obligee quietly to enjoy ſuch lands. The defendant pleaded, held the 
that the plaintiff had quietly enjoyed. The plaintiff demurred, in- coadition 
tending that the condition depended only on the payment or non- 3 
payment, and that what concerned the land was idle. The court ge, ana 
ſaid, that conditions ought to be taken according to the intent of (chat it 
the parties, if it can appear what that is; but as the words (then to misht be 
be void) are placed here, it can refer only to what precede and not ih 

P ny 7 : * P ter) implies, 
to the land, which follows; and it was faid, that the rule of gram- that the 
mar holds in our law, viz. that the words in the beginning or end pu would 
of a thing refer to all, but that thoſe in the middle refer only to the — 4 
middle; but they ſaid, that the intent of the parties doubtleſs was, adjornatur, 
that the obligee ſhould have either the money or the land, and there- —Ibid.117. 
fore the court would adviſe, and recommended an agreement. Sid, * v e hy 
; \ -_ adjo-natury 
312, pl. 26. Mich. 18 Car. 2. B. R. Ferrers v. Newton. becauſe the 


Cour? 


| 


128 | Conditioit. 


court wou'd not adjudee it for the plintff. —TIbid. 131. pl. $9. the court agreed, that Tadathons 


@ught to be for the plaintiff, the words after the condition being inſenſible, and the parties not agreeings 


Lev. 272. 13. A. and B. brought debt upon MN bond, the defendant pleaded the 


Stokes v. releaſe of B. but upon oyer it was of all actions Sc. which he had &c, 


++; > again/t the defendant upon his own account; the plairitiffs replica, that 


it only as of this bond was not taken upon his own account ; upon which iſſue was 
an ation taken and found for the plaintiffs; it was moved in arreſt, that this 
1 was a frivolous iſſue, for the releaſe of one obligee diſcharged the 
whom the bond; but the court ſeriatim delivered their opinions for the plain- 
bond was tifts ; for B. who gave the releaſe, might take the bond (and fo the 
bien in truth was that the bond was made to him and A.) as a tecurity for a 


truſt fo : x : | . | 
ethers, 4p debt with which he was intruſted for another. Vent. 35. Trin. 21 


A adjudged ar. 2. B. R. Noke's caſe, | 


that his re- | 
leaſe to the obligor of all demands cn his cwn account, did not teleaſe the bond, 5. G. cited Lev, 
ICO, 101 — 2 Rc. 532. pl. 37. S. C. adjudged for che plaintiff. 


str. 18. 14. In the condition of a hend it was recited, that a ſheriq had 
_; _ conſtituted defendant bazliff of a hundred in his county, if therefore 
Stoughton the defendant /ha!l duly execute ail warrants to him directed, that 


v. Day. S. C. then &c. It was adjudg'd, that the words (all warrants) ſhall be 


ruled a- jntended only all warrants directed to defendant as bailiff of the 


cordirgly R k 

tz the ſaid hundred, and not other warrants; per Twiſden J. 2 Saund. 
plaintiff Nil 4 14. Pafch. 24 Car. 2. in the caſe of Lord Arlington v. Merrick, 
fab Per as the caſe of Horton v. Day. | | 
biliam niſi. 

24. | | | | 
10. Paſch. 22 Car. B. R. the S. C. reſolved, that though the words of the cond'tion were generally 
eo make returns of Al warrants directed to him, yet it was to be underſtobod of ſuch only as were to tt 


- executes within the hund. ed 05 which AC was made Daiults 


2Vent.126. 15. A. leaſed three houſes to B. for 41 years, rendring rent, and 
_ B. covenanted to pull them drwn, and in the ſame place to build three 
zudged for FEW ſub/tartial houſes, and during the faid term well and ſufficiently to 
the plaintift, repair the ſame, and to yield up the ſame ſufficiently repaired at the end 
_ e the term. B. inſtead of building three houſes only, built five, 
ed, it ſeem. and permitted one of them at the end of the term to fall down. A, 


ing to him aſſigned a breach in not repairing one houſe built on, the premiſſes; 


ie be alls the defendant pleaded, that he pulled down three houſes, and built 


One CIve- | . . 
nant, and ſo three more on the ground where they ſtood according to his cove- 


all che ſub- nant, which were kept in repair during the term, and left in repair 
ene a at the end thereof, and concluded to the country, The whole court 
ing leaving held that he by this covenant muſt keep and leave all the five houſes 
[ 129 ] well repaired; tor though in the firſt covenant he was bound to re- 
the houſes pair all the houſes agreed to be built (which were three) yet by the 
veil repair- laſt covenant he is bound to repair dicti premifla ac domos ſuperinde 
e, ous be erect” (not agreed fore erect” ſuperinde crectꝰ but indefinitely) which 
eee ( 7 perinde erect” but indefinitely) which 
and under- extends to all the houſes which ſhall be built on the premiſſes within 
Roodof thoſe the term. Lev. 264. Trin. x W. & MI. in C. B. Douſe v. Earl. 
16. One aeviſes to his ſon by his ſecond wife in tail male, remæinder 
to his elit fin by his firſt wife, provided that if the land ſhould come 
to his eldeſi jan, then he or his heirs ſhould pay 1009, to the teſtator's 
daughters, within four months aſter the eſtate Liould come to them, 
1 | and 


Condition, 
and in default of payment the truſtees to enter and raiſe the money. 1 
The fon by the firſt wife dies, leaving a fon. The ſor by the ſecond 
wife ſuffers a recovery of a moiety of the lande, and dies withont iſſus, 
ſo that tae mzrety only of the premiſſes comes to the fon of the fon by the 
fir/t wife, Though no part of the premiſſes ever came to the eldeſt 9 
ſon, yet the molety of the lands ſhall be liable to the payment of the 1 
whole 10001. without any apportionment. 2 Vern, 359. pl. 324. 6 
Mich. 1698, Hooley v. Booth & al. 


(O. a) When a Thing is Iimited to be done, by bi. 
<ebom cal/ateral Things which conduce to the Per- 
formance thereof /hall be dine, By whom they | 
ſhall be done. 


Ii. WW HE RE a man is bound to do a thing, he ought to ds all jo 
. that toi depends thereupon in the performance of the [ 
thing. 11H. 4. 25. b.] | | | 

| f#2. (A.) if the condition be to levy 4 fine to the obligee, and it is Br. Cons 4 
net determined at whoſe coſts it ſhall be done, it ſhall be at the coſts ?!: 9. cites | 
of him that ought to Tevy the fine, for this depends upon the other, ** ©* 
11 H. 4. 15. U Cur.] | | 


[3. (Aud) upon ſuch a condition, the obligor ought t9 ſee out a Br. Cos, 
writ of covenant in the name of the obligee, and the obligee is not ph - 


: - Cmm—_ | 
bound to doit, 11 H. 4. 25. b.! 8. P. by = 
| Hutton J. Litt, Rep. 34 Hill. 2 Car, C. B. 


—————— —  ——— — 
a AT os ROE CIS. 


1 (+ If the e N be to wich ne jos 2 a 2 15 _ _ 
E ˙ g Keg 
I #4 it ought to be upon warning by the obligee himſelf. 11 H. 4. 18. 2 
ö f 2 29 E. 3. 44. b. contra. 
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| 45. Debt on bond to pay money, if A /oall be then living, and halt S. O. repom- 
; befrre the 20th of May, by due form and courſe of law, perfect, leuy, wy = _ 

and acknowledge a fine and a recovery before his majeſty's juſtices of (x) pl. g. bh 
C. B. of and in certain houſes and tenements, with the appurte= that the | 
| nances, which the ſaid B. lately had and purchaſed of A. Defendant 8 | 
pleads that A. is living, and did not levy &c. and the queſtion on à fn c 
demurrer was, if B. or A. ſhould levy the fine? and held that B. ſuffer a re- 


ſhould levy it. Brownl. 76. Hill. 10 Jac. Manceſter v. Draper. very) re- f 


fer to the 
next antecedent, viz. A. though the words (if A. be then living) come in in a parentheſis, 


6. If a man covenants t convey lands, it ought to be done at the [ 130] 
eharge of him that covenants to do it, except the contrary be agreed. 


Sic dictum fuit. Sty. 280. Trin. 1651. — 1 


on eon 1 


quod curia 


Fol. 423. (P. a) Condition for Aſurance. How it ſhall be 
— performed. 


S. P. by [I. IF a man covenants to make ſuch aſſurance of the manor of D. 
Popham ac- as the counſel of the other ſhall deviſe, and the counſel deviſes 
cordingly, that he ſhall be obliged in a certain obligation, that the other ſhall 
conceflit. occupy the manor. peaceably &c. he is not bound to perform it, for 
Oro. E.370- this is no aſſurance within the intent of the covenant. Hill. 37 
$2.1 TEliz. B. R. per Curiam.] 


caſe ot 
Thorn borough v. Mompeſſon, S. C.———Lutw. 679. Arg. cites S. C. Aſſumpſit in con- 


fideration of a ſum of money paid to the defendant, be promiſed to aſſure copybold lands to the plain- 
gif in ſuch manner as D. ſoeuld adeiſe, who adviſed thar the defendant 2. make a ſurrender at the 
next court Ec. and ſhould enter into a bond of 40 l. to the plaintiff, for the enjoying the land againſt a. 
gerſers, which he had not done; adjudged per tot. Cur, that the breach in not entring into the bon! 
was ill, becauſe it was out of the aſſumpſit, and therefore the defendant is not bound to perform it. 
Cro. J. 115. pl. 1. Paſch. 4 Jac. B. R. Staynroide v. Locock. Noy 124. Stanred v. Laycock, 
S. C. ſays, that the obligation is not part of the aſſurance, and was out of the reference to D, | but 


the report ſeems not very clear. 


S.P. by [2. [But] if a man be obliged to do ſuch acts for the aſſurance of 
— | the manor of B. as the counſel of the other ſhall deviſe, and the 
"in de Counſel deviſes that he ſhall make an obligation or ſtatute that the 


271. in calc EI 
of Thorn- other ſhall enjoy it, he ought to perform it, otherwiſe he hath broke 
borough v. his covenant, Hill. 37 Eliz. B. R. per Popham.)] 
Mompenſon 
Condition of a bond, that if the defendant do before Michaelmas make, acknowledge, ard 
1 Fer all and every ſuch act ard things, ⁊wbatſce: er they be, for the goed aſſuring, and the ſure making 
et the manor of D. to J. S. and his heirs, that then &c. Here if the plaintiff requeſts a fine, a for#- 
ment, a recevery, a bargain ond ſale, he ought to do all; for he is to make all and every act what- 
foever tor the aſſurance of the manor of D. but he is not bound to make any obligation or recopnizance 
for the erjcying of the manor, for this is but a ® collateral ſecurity, and not any aſſurance, and if the 
plaintiff requeſt the defendant to convey the manor in generality, the defendant at his peril ought to 
do this by any kind of aſſurance, and if upon this requeſt the defendant make a feoffment of the 
manor, vet if after this the plaintiff requeſts a fine, the defendant muſt acknowledge a fine alſo, an! 
ſo pen every ſeveral requeſ be ought te make ſeveral aſſurance: Yelv. 44, 45. Hill. * B. R. 
Pudſey v. Newſam. Mo. 682. pl. 938. S. C. adjudg'd that general requeſt is ſufficient, ani 
the obligor at his peril muſt do what is ſufficient tor the atiurance. Brownl. 84. S. C. but ſeemi 
only a tranflation of Lelv. | 
S. P. As to the not being compeilable to give any collateral ſ:curity, agreed per tot. Cur, 

Brownl. 93. Paſch. 5 Jac. in caſe of Stamford v. Cooke. Cro. J. 115. pl. 1. Paſch. 4 Jas. 
B. R. Staynroce v. Loco.k, S. P. by the opinion of the whole court. 


Oro. E. 370. [g. If a man covenants to make ſuch aſſurance as the counſel of 


— kun tbe covenantee ſhall deviſe of an annuity of 30 l. and of 2001. in 
B. R. money, and the counſel deviſes that he make an obligation in which 


ba rap he ſhall oblige himſelf, his heirs, executors, and adminiſtrztors, t: 
Me dn Pay to the other the annuity, and alſo the 200 l. at certain days, he 


Mompe nſon | 4 , RD . 
e de is not bound to perform it; for this obligation is not any aſſurance 


was moved, 

that this was not within the covenant, becauſe the deviſe was, that he ſhould bind him and his he'r, 
whereas there is no word in the covenant that the heir ſhould be bound; but the court gave not 1 
anſwer thereto, and it was ended by arbitrement. 


[ 131 ] [4. If A. covenants to make ſuch aſſurance for the payment f 
100 J. to B. as his counſel ſhall deviſe, and his counſel deviſes thx 
4 | A, ſhall 
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Condition. 


A. ſhall make au cl. gation of 1000 l. for the payment of 100 J. he 
ought to perform it. Hill. 37 Eliz. B. R. per Popham, ] 

75. But if the covenant in this caſe had been ts whe ſuch rec ſon- Godv. 445. 
alle aſſurance as the counſel of the covenantce (ould aeviſe, it had . 1 5 
been Otherwiſe; ; for it is not reafonable to make an obligation of 270 112. S. P. 


oo. for the payment of 1001. Hill. 37 Ela BI per Pop - *% 22am. 


3 

[ 5 If A. covenants with B. to make ſuch reaſmable aſſurance to 
B. in fee of ſuch lands, reſerving to A. and his heirs 208. rent 
per ann. as the counſel of B. #h all ad: viſe, and after B. fenders to A, 
a dred-poll, by which P 2 inf B. of the land in fee, reſerving the 
aid rent to A. in tee; this is not ſuch reaſonable alurance to bind 
A. to ſeal; for this is a rent-ſech, and the. de ed appertains to the 
feokee, and then A. without the deed cannot have any remedy for 
the rent. Mich. 11 Car. B. R. between Guppage and Aſcue, per 
Curiam. j 


7. But if A. by indenture grants and ſells lands wwithoret 1: very 
cr inrollment to B. in fee, refer vi. 27 205. rent to him and his het 5g 

and covenants ts paſs any far ther reaſonab! e aſſurance as the counſel of 

B. ſhall adviſe, and after the c counſ ol adviſes a fe:Pment Ly deed-pel', 

reſerving the faid rent in fee; this is a good atturance within tha 
covenant, fo that A. is bound to ſeal 15 for there the reſervation 

docs not depend Wy" upon the deed-poll, but upon the indenture 

which directs the uſe of the fec oftment, by which A. ax recover 

the ſaid rent-ſeck without ſhewing the féoſfment. Mich. 11 Car. 

B. R. between GuSpare and Ales, per Curiam, upon a demurrer, 

but ordered the parties to make a new feoffment by indenture, 

rendring the rent. Hill. 10 Gar, Rot. 1337. But after the parties 

could not agree, and ſo this judgment was given againſt the plain- 

tif, ſcilicet, againſt their opinion before, bec auſe the deed ten- 

dered was a deed-poll, the vihich ſhould be after the execution 

thereof in the poſſeſſion of the plaintiff; and (*) then the defendaut + pol. . 
could not without the deed have his rent, not being able to prove Lyny 


the feoftment. 


8. If the condition of an obligation be to mate the 00/188 or DIS Brie gm. 39. 


aſſins as grad a leaſe as counfel could advije, and after the ob α S. C. ” bur 
comes to the cbligor, and appoints him ta make a eo to FJ. S. he mas 3 
onght to make it accordi nzly, though u conſe! adviſcd it, but the a; to this 
obligee himſelf; for by the words it is not necetlary to have the pint; 

adviſe of counle!, but only that the leaſe ſhould be as good as Bulk. 165. 


p * S C. &idid 
IU el could an; 77s. Patch. 14 HE. B, R. betwe -Cil Alen and 170. S. P. 
eu getuobd, per Coke, but Dodderidge e contra. by Cole 
c 


Rll. Rep. 373. pl. 28. S. C. and Coke Ch. J. thought, that if the words had been, that he ſhould 
make as 0 124 a leaſe 25 coun el fr ud deviſe, he ought 7 to 3 drought a leale diawn.by advice of 
eoantel; bat that it ſeems otherw:1- here, becauſe tir: rd is not d aps, but „delle. „. 
998.5 pl. 811. ſatut diverſity by Popham Paixch. 35 Eli fi . Staff: Co In ſuch cafe Ld. 
Anderſon faid, that if obige: der Ates the aſſurance insel, and makes it, the obligor is not bound to 
perform it; "i he is only do make the allurance ti, ad ins ob iyces counſel ſt all adviſe, and not 
tat which hintelt ithali 336 1 „ ani that it is a good plea that conſilium non deutt adv. a. nen tum 


Cro. Z. 9 pl. I. Il: <4 * 23 Elis. C. B. in Bea: ith; caſe. 


[9. If the condition he, to Hue certain lands t9 fre h perſons as the 
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1317 | Condition, 
a good performance of the condition, tho' it be not alledged that 
the obligee named himſelf, for this acceptance is a nominatiin of 
himſelf. Mich. 13 Ja. B. between Howſego and Vii, per 

f 132 ] Curiam.] | 

® Cro. E. 10. If the condition be to make ſuch aſſurance in the law of 


208. pl. 9. certain lands to the obligee, as by the counſel of the obligee up" 


df, = 2. * /* 7 . 
38 regueſ made fthall be adviſed, and after J. S. was of counſel with 
ford v. Bot- the obligee, and gave his advice to the ohligee, that the obligor ſhould 
tone d. C. mate à certain aſſurance, and the obligee gave notice to the obligor of 


1 of the ſaid advice, and required him to perform it, he ought to per- 
At. 595. form it, or otherwiſe the condition is broke; for it is more con- 
El. S1 r. Star- venient that the counſellor ſhould give the advice to the obligee 
e. . than to the obligor, for the obligor does not know whether he be of 
j»4g'4 for his counſel in this matter, for he may be of his counſel in one 
the plaintiff thing and not in another. Co. 5. * Higgenbottom's caſe. 19. b. 


Led Br. adjudged. See + 11 h. 7. 21.] 


Con zitions, 


FI. 247. 
c*-+ 5. C. that ene deviſe ought to be notified to him who is to make the eſtate — Rep. 20. a. 


cite; S. C. as held by all the juftices. 11 H. 7. 21. that the cgunſel Hught to be given to him who is to 
mike the eitate, and not to him with whom ie is counſel 3 but that upon conſideration of the book, 
and of the reizine cf th 
in Ri-eginbottom's cate.— But if the party himtelf notifies other advice to him, who was to make 
the eſtate, than the counſel gave, if the covenantor knows of it he may refute, if he does not know of 
it, end the counſe! not fied it according to his covenant and agreement, and he performs it, he is ex- 
cuſel; and if it be not according to his cov?nant he may retule it, and ſo no miſchief te the partys 
Reg. 20. Patch. 35 Kliz. B. R. in Higginbottom's Calc, | 


» 

. * 
1 — 
3 

* 

3 


dſerve 8. P. - * . : a . 8 
tore — Counſel to be adviſed thereupon, which is denied to him, yet if he 


S. C. 4 S. P. does not ſeal it preſently the condition is broke, becauſe the cond:- 
re the lien 15 peremptory, eilicet, to be performed preſently. D. 16 Eliz. 
eld that the 4 , 8 y * 8 
obligation 38. S. 39. between * I vaten and Cote; Co. 2. + Manſers. 3 ad- 

was {-rtcit- judged. | 
ed; for : 25 | 
when he knew the laſt infant of the time, he ovght to have had his counſel there ready with him, 
4 Le 63. in pl. 156. Bendl. 223. pl. 260. S. C. and the pleadings, 

4 4 Le. 62. pl. 156. Hill. 26 Eliz. C. B and . C. the aftur nce was condition'd to be made the 


Bs 


diger Came do the obliger with a deed ready to be 


Sha * 
- - 


1: of Jan. and on 31 of Dec. before fun- et: 


feal's, and required the obligor to ſeal it, who fit he would thew it to his counſel, and then he would 


ſ-al it; the court held the obligation forteited. Mos 182. pl. 326. S. C. ſtates the condit on t 
be, that the defendant and his fon ſnouid make ſach afturance, and that the fon (who was a ſtianger) 
r=6uſed it on account of literature, and therefo:e required to ſhew it to his counſel. The juftices 
doubten; but at another day Anderion ſaid his opinion was, that the plea was not 800d. ee 
(I. b) pl. 4. S. C. ee (L. b) pl. 3. S. C. Le. 190. pl. 293. cites S. C. Mo. 143: pl. 
284. Mich. 25 & 26 Eliz. Androſe v. Eden, S. P. exactly, held accord ngly,. And. 122. pl. 171. 
S. C. &. S. P. exactly. 


Roll. Rep. [Z. If a man aſſumes to be obliged in an obligation to J. S. and au 
1 < "es obligation 1s tendered, in which be, his heirs and executors art bound, 
Car. B. K. by he ought to ſeal it, becauſe this is the common courſe to make obli- 
Doderidge tions in ſuch manner, though the heir or executor was not named 
— 2 in the promiſe. Mich. 12 Jac. B. R. per Coke and Dooderidge. ] 


ſum ; per 
e ro, E. 37 1. pl. 11. Hill, 37 Eliz. B. R. the 5. P. novel, but the court gave no anfwa 


Cicceto, and & was ended by arvitiement, 
1 113. 1 


he cale w/ter 11 H. 7. 22. b. it appears plainly otherwiſe, and ſo it was reſolved 


S. C. cited Mo. 183. as agreed lately on the point of time being limited. 
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13. If a man be bound 7 mate a convejance of certain lands, if 2 
„en. 


a warranty or covenant be put in the deed, he is not bound to ſeal ä 
it. Mich. 12. Jac. B. R. per Coke.] 9 pl. 13. 
4 | | Le. 29. in 
Fl. 34. Paſch. 27 Eliz. ſays it has been 2djudged, that if B. be bound to A. in an obligation to aſſure 
to him the manor of D. &c. if A. tendere to B. an indenture of baryain and tale, in which are many 
covenants, B. is not bound upon tho pcril of his bond to 1c and deliver it. 
] 


£20 

[14. If a man aſſumes to become bound with -F. S. and F. D. to B. Roll. Rep. 
in a certain ſum, and B. tenders an obligation in which they ſhould Th 55 
be obliged jointly and ſcueraliy, he is not bound to ſeal this, for by ,;-* 905" 
the aſſumpſit a joint obligation is intended. Mich. 12 Jac. B. R. 2 Buld. 237. 
between /Zalcot and Deane adjudged. * yo 

[15. So if a man afſumes to become bound with J. S. and J. D. Ne 
to B. per hujuſmadi ſcriptumt and payable at ſuch a time as two ftran- xx. pl. 18. 
gers ſhould agree between. then, and the /frangers agree, that the S. C. a == 
obliration ſhould be joint and ſeveral, yet he is not bound to ſeal it; 50 
for by the promiſe, a joint obligation is intended, and tae word = 
huyjuſmad: gives no power to alter that which th: la made join, {tn 
but only refers to the ſum and time. Mich. 12 Jac. B. R. butween foe, 
Malcoat and Deane adjudged. It ſeems that this expotition is wot ; e es 
ſtrict. ] : a th Ts LCL 

£ Was cer 2 

before, but to that only which was uncertain, and that was the ſum and the time. — But ib'd. the s- 
porter makes a doubt of this reaſon, and ſays, that (hujurmodl, imports rather the manner of the ob- 
ligation, as whether it ſhould te joint and teveral, than the ſum or the ime.—2 Bulit. 287. S. C. 
adjudg'd, but the (per hujuſmodi ſcriptam) does not appear Tie!es 2 


(16, If a man cevenant for further aſſtirance to levy a fine of all a 

8 : ; - 2277 2 Bulk. 217 
his land in D. and at the time cf the covenant he is ſeiſead only of S. C 8 
toe (*) in D. and after two other honſes deſcend to hin, and the 
covenantee tenders him a fine of four houjes to be levied by him, he 
is not bound to levy it; for this will comprehend the other two Fel. 425. 
houſes, of which he is not bound to levy a tine; and though the WW 
ule of theſe two houſes which are not within the covenant hall be judg's.— 
to the conuſor, yet he is not bound to levy a fine of them; for Noll. 3 
perhaps he is tenant in tail of them, and this will dock the intail. 8. C. cher 

. | . 2 2 2 
Mich. 12 Jac. B. R. between Wilſon and i eich, atudged.] nacur; 

; Ibid. 117. 

pl. 1. S. C. adjudg'd per tot. Cur. A. ſold to B. 3 yard lind, and covenanted for further a- 
ſarance. A. tender d a note ot a fine. Two meiſuages, &a. were compiled more than were ſold, or 
i nended to be aſſured, and exception was taken, that tue fine being tendied of more than he ought to 
lzvy, he is not bound tu levy any fine at all; but the whole court to the contrary ; for though the fine 
be levied of moꝛe than it ought to de it is not muterial; f rot the retidue it is the uſe of the conuſor 
himſelf, Cro. J. 251. pl. 4. Nich. 8 Ja. B. R. Bouldney v. Curtis, —— Bulf. go. 8 C. the 
court held it good, and that it was done according to the uſual form. io. 810. pl. 1096. 
L. C. but S. P. daes not appear. —2Bulit. 318, 319. Arg. ct 35. C. s of a fire tendered of a houſe 
and 29 acres of land, and that defendant riuicd, and laid, cht he was feriſe4 of the houſe and 10 
acres, and alſo of other lo acres, which he d d not ſell, au! that thete ro acres allo were contained in 
the note of the fine, the which he never intense to pals, and therefore refuſed to acknowledge the 
fine; but reſolved that the plea was not goo. S. C. cited Roti, Rep. 127. a, of a bargain and ſale 
of all his lands in D. and a cogenant for further atlurance to levy a tine cf them, and the tine tendered 
contai: ed a houle and a Certa.n nume: 0. acres 5 and defendant pl-aded, that at the time of the bare 
baun he was feifed of a houſe and 4 acres, „nich he fold, and this fine contained thoſe [and more | be- 
ig ſo many in number, but achudged no coud bar. t the c venant is to le vy 4 fine ot 10 acres, 
and the fine contains more, it is not good; but otherwiſe: where it is to levy a fins of all his lands in 
D, Coke and Doderidge ſaid, the cafe of Bouluney v. Curtis, differed from this of Willon v. Walch, 
for it is hard to put the certainty of actes; becaute by the me dura o ons man it may be more than 
by the cafe of another, whereas here 4 hovſes may be well Kan from 2, 
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17. If the condition of an obligation be, that / he makes a goof, 
perfect and ab/olute aſſurance in fee to the obligee of certain copyhold 
lands, then &c. if he _ ſurrenders it upon condition of payment of 
money, and the ſurrender is preſented accordingly, this is not any 
performance of the condition, becauſe the aſſurance ought to be 
abſolute without a condition. Paſch. 8 Jac. B. between Riſbonne 
2nd Gary per Curiam.] | | 

[18.. So if a covenant be with a purchaſor ? mate further aſſt 
rance, if he make an aſſurance upon condition, this is not any per- 

134 J formance of the coyenant, Paſch. 8. Jac, B. per Curiam. ) 
. 19. If A. in con/zderation that B. at the requeſt of A. would ſur- 
Shann v. runder a copybold tenement, parcel of the manor of D. to A. in due 
Saar ©. form of law, according to the cuſtom of the mancr, to the uſe of A, 
Boll Ch. J. 0 ö 7 © i x k 

ke!d the fir. and his heirs, aſſumes to B. to pay him 201, in an action upon the 
render inef- cafe by B. againſt A. for the 201. if he avers the performance of 
teQtual, and the conſideration, that he after, at the requeſt of A. ſurrendered by a 
ment to g. ſtraw to one J. S. (a cuſtomary tenant of the faid manor) the aid 
til plaintit tenement into the hands of the lord of the faid manor, according to 


1 tie cuſtom of the faid manor, to the uſe of A. and his heirs, and 
So dun v. Yet the defendant A- had not paid the 201. This is not a good per- 


Bu ox, judg- formance of the conſideration which is a condition precedent, for he 
8 nit, js bound to make an effectual ſurrender to the uſe of A. and his 
heirs at his own caits,. and he hath made a ſurrender here into the 
hands of a tenant of the manor, which is @ good beginning of a ſur- 
render, yet it is not a compleat ſarrender till it ts preſented in court, 
and he hath taken upon him to maxe a perfect ſurrender, and there- 
fore he ought ts procure the tenant to preſent it at the court according 
to the euſtom, ard to procure a crrt to perfect it, which does not 
appear to be done. T. 1651. between Shan and Beilby, adjudged 
per Curiam this being moved in arreſt of judgment quod querens 
nil capiat per Billam. Intratur Hill. 1650. Rot. 1605. For if a 
man be bound to make a ferment to me upon requeſt, if I requeſt 
him to make a decd of feottinent with a letter of attorney to B. to 
make livery to me, and he does it accordingly, this is a good be- 
ginning; yet if Avery is not made, this is a forfciture of the con- 
dition.) | BS 
C. a6. 29. If a man bargains and ſells 100 acres of word, this ſhall be 
Zn pl.g.\rge meaſured according to the uſage of the country, viz. according to 29 
cites 5 E, feet to the rod, and not according to the ſtatute. For conſuetudo 
< —— . JN WE 5 4 6 Re Q” 1 1 = 7 . 3 
g. leere loci et obſervanda. 6 Rep. 67. a. per Cur. cites 47 E. 3. 18. a. 
Caſo — ; : 
But if one tells land, ard is chliged [or conenants] that it contains 109 atret, this Mull be according to 
the law, and not according to the cutom of the country; per Gawdy . Cro. E. 267. pi. 2. Hill. 3; 
Flize B. R.— ! ophan id, that it had been reſolved by all the juftices, that if one be obliged # 
Sure 20 acres Cf (ard, the acres thall be accounted according to the eſtimation of the country where 
the land lies, not according to the meaſure limited in the ſtatute, Ci. E. 668. pl. 15. Paſch. 41 
F:iz, C. B. Some v. Taylor, ee Tit, weights and meaturer, pl. 5. organ v. Tadcaſtle, and pl. 
13. Barkſdale v. Morgan. 


ih. Ders. 21. If a man be obliged te make to anther a ſure, ſufficient and 
p. 81. cites . 0 . cc 5 

. . — 7auful ejtate, in certain land, hy the advice of F. D. here if he makes 
Perk S. 773. an ęſlate accarding to the advice of J. D. be it ſufficient or not, 


Leut it N 5 Lawiul 
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 fawful or not lawful, yet he is excuſed of the obligation. 5 Rep. ſould be 


———— 


23. b. cites 7 E. 4. 13. b. 


766. ] S. E. 
and cites 


22. Debt; a man was bs:md in 10001. to make ſuch eftate by a 8. C. 
day which the counſel of the plarnt:ff ſhould adviſe, and he ſuid that the 


counſel did not give advice, and a good plea ; 'and./o had he pleaded 


that no advice was given, and becauſe he pleaded in the negative, he 
need not ſhew the names of the plaintiff's counſellors; but it the 
plaintift replies, that the counſel did give advice, he ſhall ſhew their 
names. Br. pleadings, pl. 78. cites-'6 H. 7. 4. 

23. In an action of covenant brought, one of the covenants in 
the indenture was, that the defendant ought to make and ſuffer for 


the aſſurance of the plaintift, all things that ſhould be deviſed by tha 


counſel of the plaintiff, if he were required, and the defendant tak- 
ing prote/tation, for plea ſaid that he was not required; to which the 
plaintiff replied, that J. S. was of his counſel, who deviſed a relea/a, 
which he required the defendant to ſeal, but he refed to do the 
fame; to which the defendant rejoined gue re refuſa pas, and by all 
the court holden a departure, and that the defendant ought to have 


pleaded at firſt u requifitus fuit; and the plaintiff in his replica- ( 125 J 


tion needed not to have ſpoken of any refuſal, in as much as the 
defendant had pleaded in the negative quod non fuit requiſitus. 
Heath's Max. 48, 49. cites 28 H. 8. D. 31. [b. pl. 217.] 
24. A man by decd indented, bargained and ſold land unto ano- And. 22. pl. 
ther in fee, and covenanted by the ſame deed to mate to him a good and b Auen. 


ſufficient eſtate in the ſaid land before Chriſimas next; and after- ers. 


; 1 hel 1 accords 
wards, before Chriſemas, the bargainsr acknowledged the deed, and ingiy. — 


the ſame is inrolled; it was the opinion of all the juſtices of C. B. Bendl. 36. 
that by that act the covenant aforeſaid was not performed, for the 5 
bargainor in performance of the ſame ought to have levied a fine, accurainglys 
made a feoffment, or done other ſuch acts. 3 Le. 1.2. pl.2. 6 E. 6. 
in C. B. Anon. | 
25. A. was bound in a bond to B. for performance of covenants z 
afterwards B. gave bond to A. conditioned to releaſe A. r bond to B. 
as the ccunſel of A. ſhould adviſe. A.*s counſel adviſed that B. ſeal a 
releaſe of all demands to A. and to one M. who was a ſtranger to the 
covenant, and averr'd that there was no other matter between them, 
but ſaid nothing of W. The court held clearly that the requeſt 
was unreaſonable, and that B. was not bound to ſeal the deed. D. 
218. a. pl. 3. Mich 4 & 5 Eliz. Forteſcue v. Strode. Ei 
26. The condition of a bond was, that whercas the obligee had 
an eſtate for life, &. by a leaſe made by A. B. if the obhgor and 
his heirs do at all times ratify, confirm, and allow the ſaid leaſe, and 


5 Juffer the obligee to enjoy the premiſſes, &c. that then, &c. In an 
S. acti 


on of debt brought on this bond, the defendant pleaded, that at 
all times after the making the bond, he has ratihed, confirmed, and 
allow'd the faid leaſe, &c. "The better opinion was, that the plea 
was ill, for he ought to have pleaded a confirmation in deed in 
writing, and ſo the party confeſſed the action, and wav'd the de- 
murrer. D. 229. b. pl. 51. Trin. 6 Eliz. Anon. 
7. An indenture of covenant between A. and B. in which A. a. cove- 
eovenantcd, in conſideration of a marriage to be between his fon and nant*d with 
L 3 1 | the B. to make 
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an aſſurance the ſiſter of B. that he, at the coſis of hrs ſon, by his ſufficient deed, 
8 3 would before Mich. aſſure land to his fon, and B. did covenant if 
beforeMich. H. performed it, that then he would make a general releaſe to bim. A. 
at the before the day did not perform the covenant, becauſe his fon did not ten- 
charges of der the co/ts and charges, vet if the conveyance be not made, B. is net 
— grey bound to make à releaſe. D. 371. a. pl. 1 Mich. 22 & 23 Eliz. Rolt. 
nor tender v. Neale. | | 


tbe char ges, i 8 1 . 
becauſe it is uncertain what manrer -f aſſurance he evil! mate; but otherwiſe if it had been certain, az 


by fine, &c. Per Cur. D. 3-1. Marg. pl. 1. cites Mich. 38 and 39 Eliz, C. B. Anon. —Ibid. ſays it 
was alſo refolv'd Paſch. 35 Eliz. in St. Albon's term. 


IfB. repor:s 28. A. covenanted with B. fe mate ſuch aſſurance as B."s counſel 
— ſhould adviſc. B. muſt give notice of the aſſurance, and muſt ſhew 
bis cer el, it him, and permit him to read it, and go to his own counſel to 
vet ir. per- conſider, and A. is to have convenient time after the aſſurance ſhewn 
frm: er to him to perfect it. Cro. E. 9. Mich. 24 & 25 Eliz. C. B. Ben- 
B's r-vort Net's Caſe, | 

It 18 turn 8 

cient, and B. cannot vary from it, but has diſpended with A. for any other. Cro. E. 299. pl. 9. 
Palcu. 35 Eliz, C. B. in caſe of Stafford v. Bottor.e, | | | 


29. The condition of an obligation was, fo perform covenants in 
a pair of indentures, and the covenant wherein the breach was aſ- 
ſigned was, that if R. IV. brother of the plaintiff ſhould ſay, Mat; 
aſſurance of ſuch a manor to the defendant as the counſel learned of the 
aid defendant ſhould adviſe, then if the defendant pays unto the plain- 
tiff 501. the obligation is be void; The defenaunt, by advice of coun- 
[ 136 ] fel, demanded a releaſe with warranty, &c. And by Periam and 
Windham, the ſame is not any aſſurance, but a means to recover 
in value; Anderſon contrary, that it was a collateral warranty, 
&c. 2 Le. 130. pl. 172. Paſch. 27 Eliz. C. B. Wye v. Throg- 

morton. | | 
Ow. 65. 30. J. S. the bargainee covenanted, en payment of 100 l. at a 
_ 36 & certain day and place, to ſtand ſeiſed of the land to the uſe of A. the 
. bargainor, and his heirs, and aijo to make ſuch aſſurance for ſecurity 
nall v. Per. of the land as ſhould be deviſed by the counſel of A. and entered in- 
tery 5, C- do recognizance to perform the covenants, A. paid the money before 
clear of opi- he day, and at another place, and after the day tender'd a deed ts be 
nion, that ſealed by J. S. containing the receipt of the money, and alſo a releaſ? 
the bar- T! all his right in the land, which J. S. refuſed to ſeal ; The court 
— Park doubted if by the refuſal the recognizance was forfeited, becauſe the 
ed the ac- Acquittance for the money is not aſſurance of the land, and ſo not 
guittance bound to ſeal the deed, comprehending this matter as not being 
Ons pertinent to the aſſurancc of the land; but the court held that the 
the deed acceptance of the money at another place, and before the day, was 
mentions ſufficient to excuſe the recognizance, as well as the covenant on 


the pat, which the recognizance depended, Mo. 366. pl. 502. Hill. 33 


ment, the 


bargainee Eliz. Anon, | 

and his | 

heirs may claim the land for default of payment; to which Gawdy agreed, and cited 19 E 4. but 

Popham doubted; but at latt the matter was referred to arbitration. D. 218. Marg. pl. 3. 

Mich. 36 Eliz. C. B. Reynell v. Proctor, S. P. and ſeems to be S. C. and reported according 4 
| 31. Debt 
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31. Debt upon obligation, the condition, was te make ſuch aſ/ur- 5 Rep. 19. 
ice as by the counſel of the plaintiff ſhould be deviſed; the plaintiff" Rowell; 
Vimſelf cauſetb ſuch an aſſurance to be qrawwn, and put wax to it, and e. 3 
required the defendant to execute it, and he refuſed; It was the inziy, and 
opinion of the whole court that it was no breach of the condition. that with 
Cro. E. 297. pl. 8. Paſch 35 Eliz. C. B. More v. Roſewell, 6.4 
= / ® 

Es = 11 H. 7. 21. 
for if the party himſelf may deviſe it, then it will be no plea to ſay that confilium non dedit adwita- 
mentum. S. P. adjudg'd contra Cro. E. 465. 466, (bis) pl. 20. Paſch. 38 Fliz B. R. Clifton 
v. Gibbon; for to have advice of cyunſe} is only tor the ſtrengchening of his atlurance, and ir the 
plaintitF at his own peril will inquire of it him:elt, the defendant ought to do it as he requires, 


2. K. on 22 Fan. 38 Ez. promiſed to make ſuch aſſurance to B. S. P. ro. F. 
all his lands in J. as S. ſhould appoint. S. the. ſame. day ap- , Pl. 12. 
pointed that K. ſhould make a bargain and ſale of all his lands in Y. E 
On the 14th Sept. 39 Elix. K. tender'd to B. 4 bargam and ſale of all incals of 
bis lands in H. and whether B. was bound to execute it was the „ 
doubt. Gawdy and Fenner held that he was not bound, becauſe he hf be 
might have other lands in Y. 14 Sept. 39 Eliz. which he had not at Poptumand 
the time of the agreement, but Popham & contra, & adjornatur, Cro. 8 


E. 660, pl. 8. Paſch. 41 Eliz. B. R. Recble v. Brown. be intondes 


that he had 


more land, and that the aſturance is well tendered, and that the defendant onght to ſeal it, unleſs he 
can thew that he had more lands aft-rwards purch:tei. But Gawdy held, that it (hall be intended 
that he had no more land, but he doubted whether he was bound © ſeal it, becaule it is variant from 


the covenant. 


33. It was holden by Popham and Fenner, that if one be bound 
) make ſuch aſſurance of all his land, as another will deviſe and re- 
guire, M it be to be done at the cofts of the deviſor, he may devile 
one aſſurance of one part, and another of another part of the land; 
but if it be at the coſts of him who is to make the aſſurance, the 
other can deviſe but a joint aſſurance for the whole land, unleſs it be 


neceſſary, Mo. 570. pl. 789. Trin. 41 Eliz, B. R. Waſhington v. 


Burgon. 


24. If a man be bound to mate a feoffinent in fee to the obligee, [137 


and he makes a leaſe and releaſe to him and to his heirs, the condi- 
tion is well performed, becauſe this in law amounts to a feoſtinent. 
Ca, Litt. 207. a. | 
35. Condition was, that huſband and wife being leſſees for life of 
land, ſhould levy a fine to a ſtranger at the co/ts of the firanger, and 
alſo that they ſhould levy a fine of other lands, which they alſo held 
for their lives, t a ftranger, and at their charge. Obligor pleads 
that huſband and wife offer'd to levy the fine, if the ſtranger, to 
whom the fine was to be, would bear the charges; obligee demurs 
it was held that the levying the 2d fine has no reference to the 
1ſt, becauſe they are two diſtinct ſentences, and the words (and alſo) 
make them ſo, and judgment pro Quer'. Brownl. 94. Paſch. 4 Jac, 


Hollingworth v, Huntley. 


36. A man covenanted to make further aſſurance upon requeſt, be 22 op 
Es. 
and p. ' 


it by fine, &c. The plaintiff delivered to him a note of a fine, hold perGar, 
2 the defendant to acknowledge the ſame before the juſtices of cle ly, and 


a/ize, and he did not acknowledge it; the defendant deguurred, be- they aid 
| | Cauſe hat fincs 


« 2 * 
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are uſeully cauſe 15 writ of coverant was firſt braugbt er depending; but ad- 
le.co with- Fu@ged that the covenant was broken, becauſe the acknowledge- 


out iny writ be LIES ; | . . 
cnn ment of the note for a fine is an act preparatory for levying a fine, 


pend ng as upon which a writ of covenant may afterwards be ſued out, and 


Kae> levied ſo jt is an act for further afiurance, though writ of covenant be not 
, pending. Mo. 810. pl. 1096. Hill. 6 Jac. B. R. Boldney v. 
ic. Curtis. | 
37. Debt on bend for performance of covenants in a deed in 
which *twas covenanted, that vendor ſhould make further aſſurance 
at the ciſis and charges in the law of the purchaſor, Breach alledg- 
ed, that a no of a fine was deviſed and ingroſſed in parliament, and 
delivered to vendor to acin5vic4ge the fine at the aſſilet, which he 
etuſed to do and demurred to the breach, becauſe he did not offer 
cls to the vendor, and the court held it to be idle. Brownl. 70. 
Paſch. 11 Jac. Preſton v. Dawſon. | 
Oro. J. 572. 38. The plaintiff offered to make ſuch aſſurance of certain land 
nay * as the plaintiff /nauld devise, and the plaintt deviſed affurance with 
cat the | covenant for the enjoying of it, and 'twas reſolved by Doderidge 
breach was and Haughton J. (NMountague Ch. J. being abſent) without any 
==" ſcruple, that this was no aſlurance, for the covenant is collateral, 
Peel: and cannot be called an aſſurance; but Haughton J. ſaid, that 
atviſ-there- aſſurance with ſpecial rvarranty may be under the name of aſſurance, 
. thouzh it is collateral. 2 Roll. R. 191. Trin. 18 Jac. B. R. 
ing moves Coales v. Kirmer. 


again, they f 
all held their former op nion, That this aſſranee with theſe covenants was not within the promiſe; 
and ſo the breach ill afligned, and adjudged it for the de:endant. Colcs v. Rinder.— See pl. 49. 


2 Roll. Rep· 39. L. covenants with G. fe make a jointure t9 his wife within 
_ one year after marriage, of lands in England of the clear yearly 
J hi, that Value of 5001. ſo as A. and B. (two countellors at law) ſhould 
whers the deviſe and adviſe, L. mutt give notice to A. and B. what lands he 


land is cer- ; * . 3 "Th 3 , WW 5 
op ee intends to ſettle, and of what eſtate therein he is ſeiſed. The 


not ſhew his Wnole court held the plea not good. Godb. 338. pl. 433. Trin. 


evidence to. 21, Jac. Gorge v. Lane. 

the courſe], | 5 

nor ot what cſtate he is to be ſeiſd, and he thought it would he the ſame where the land is not named, 
bue that it is uhclent to give notice of che land, and not to ſhew his e tate in evidence ; and Dode- 
rag J. agrece to tlie nrſt, viz. where the land is named, but not to rhe ſ:-conl; and Rauyhton J. ſald 
noedig — But : amin is bound to make ſuch affurance of land à J. S. hall adviſe, he is rot 
bourd io ſpe bis evicence bur be ought to ſhew the party where the land is and where it lies, and the 
ol ger malt ſeel cut (be eftare at bi: perils and then J. S. may adi ſe condit'onally, viz. if te has a fee 
ſich 2n affurance, and if a fail ſuch an atlurance, and if a remainder over then to deviſe a recovery; 


Fr Ley Ch. J. Coab. 339 in I. Co 


[ 138 ] 49. But if the covenant be e mate a j:inture &c. as the counſel 
of the covenantee /hall deviſe, he mult give notice to the covenan- 
tee what lands he is determined to fettle, and he mult inform his 
counſel, per Doderidge. Godb. 339. Irin. 21 Jac. in caſe of 
Gorge v. Lane. | 

An-tierex- 4i. A. covenanted, that he and his aſſigns, and all other perſors 

ceprion wary Having right ia the land, fhiwuld at ail times within ſeven years, at 

that there the regueſi and coſts of B. the cbliges, make, acknowledge, &c. all 

n not an 7 845 Ty, ACANIGUWICUY Cy C. 

writ cf cove» an every α XC. be it by fine or fines XC, or there * 

| hic 


Condition. 
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ieh by bis counſel ſhould be adviſed or required, and ſhewed the ad- nant prnd- 


wice and requeſt of a fine by ſuch a counſel and a ded. poteſt. to J. S. 


MV,. R. to take the conuſance, but that the obligor being requeſtel 
Sc. refuſed, Exception was taken, that he did not thew that the 
writ was delivered to the commiſſioners, and that it appeared by the 
fine pleaded that it was with warranty, and that if I covenant to 


levy a fine I may refuſe to levy it with warranty; by Jones J. the 


covenant is not to levy a fine, but to do ſuch acts as fhall be re- 
quired ; and by him and Doderidge there is a difference between a 
covenant cogng/cere finem, and levare finem; and for the reaſons 
given by Jones and Doderidge the court was againſt the defendant. 


Lat. 186. Trin. 2 Car. TindaPs cafe, 


ing; but by 


Doaen ge 


the Ded. po- 


te tatam 
may e tyel 
betore the 
writ of ba- 
V2nant. Ibid. 
It oa: 
to have deen 
p:ea2e t, that 
a vr t of co- 
venant win 
jdn, and 
that tie 
tender of the 


note of the fins is not ſufficient 3 but the breach of that covenant æagi t te be laid after the Ded. Po- 
+? ſued by the ploint fo Agreed by Crooke and Yelverton only in court, and upon their advice we 


- 


ation was d.1.oatinued without coſts. Het. 105. Trin. 4 Car. C. B. Newton v. Sutton. 


42. A. covenanted to convey land to F. S. in fees in aftion 
brought for non- performance the detendant pleaded, that F. S. did 
nit ſhew what manner of conveyance he would hade &c. and upou 
demurrer it was adjudged for the plaintiff, Lat. 126. Paſch. 2 Car. 


Lucas v. Warren. 
43. In debt upon an obligation to perform covenants in an in- 


- denture, there was a covenant that the defendant ought to d fuck 


an att, thing or things, as the plaintiff or his counſel learned ſhautl 
deviſe, for the better aſſurance of certain lands by himſelf to the 
plaintiff, and ſaid that a counſellor adviſed him to have a fire, and 
upon the declaration there was a demurrer ; and upon the opening 
the caſe, Crooke and Yelverton being only preſent, agreed that ic 
ou7ht ta have been pleaded, that a writ of covenint was fhewn, and 
the tender of the note of the fine is not ſufficient, but the breach 
of the covenant ought to be laid after the dedimus poteſtatem tucd 
by the plaintiff; and upon their advice the action was diſcontinued 
without coſts. Het. 105. Irin. 4 Car. C. B. Newton v. Sut- 
ton. | 

44. If a man be bound to another 2 make ſuch aſſurance of lands 
as the obligee ſhall deviſe, it is not ſufficient for him to deviſe a ſiue, 
and to take out a dedimius &c. upon it, and require his conuſance in 
that, for this is but a ſpecial way of taking the conuſance; but if 
there were a proviſo, that he ſhould nit go above 5 miles from his 
houſe, then if his houſe be above five miles from Weſtminſter, he 
is bound to make his conutance upon the dedimus, and that he 
ſaid has been the difference; per Roll Ch. J. and ſo he ſaid it had 
been ruled. All. 69. Trin. 24. Car. B. R. 

45. A. promiſes B. that within ſuch a time after marriage of his 
ſon to the daughter of B. A. and his ſon ſhould be bound per 
feriptum ſuum debita juris forma fend“; the breach is laid that they 
did not give ſecurity per ſcrittum ſuum obligatorium, and adjudged 
good in B. R. and affirmed in error. Sti. 143. Mich. 24 Car. 
Tracy v. Poole. | : | 

40. Aſſumption in c:n/ideration the plaintiff hath promiſed to pay 
the defendant 700 l. for the reverſion of a manor, the detendane 

| | promiſed 
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235 f Condition, 
promiſed to ſeal two inſtruments for the aſſurance of it with waz- 
: ranty &c. according to draughts between them beſere agreed; & 
L 139 J] licet the defendant tendered him, 1ſt March, two inſtruments in 
writing ſecundum tractationes pred”, and the 3d March requeſted 
him to fea] them, yet he hath not ſealed them, nor conveycd the 
reverſion of the manor ; aiter verdict for the plaintiff upon non 
aſſumpfit it was moved in arreſt of judgment, 1ſt, That he ought 10 
fhew the inſtruments to the court that they may judge of them. 
2dly, He does not ſhew, that he tendred him wax, pen, ink &c. as 
he ought. 3dly, The regie is not well made being at another 
time, not when the tender was, But judgment was given by all 
the court for the plaintiff; for, to the 1ſt, the inſtruments were 
agreed before, and therefore need not ſhew them to the court; to 
the 2d, There nced not be any tender, for the defendant hath 
taken upon him to make it; to the third, The requeſt after the 
tender is the better, for ſo he hath time to read and confider them; 
and Windham J. ſaid, where conveyances are before agreed, and 
to be fealed according to ſuch agreement, ſo that there is no nerd 
of counſel, the defendant is to do it at his peril ; and where one is 
to grant a reverſion he hath time to do it any time during his life, 
if it tamdiu continue a reverſion, if he be not haſtned by requeſt; 
here is a requeſt, and the conveyances being agreed, there needs 
no tender. Lev. 44. Mich. 13 Car. 2. C. B. Webb v. Bettel. 
47. But if one be to ſeal a conveyance generally, there the coun- 
fel of the purchaſor is intended to draw them, and then the purchaſor 
muſt tender them; per Windham J. quzre, for non fuit negatum 
ab aliquo. Lev. 44. Mich. 13 Car. 2. C. B. Webb v. Bettel. 
or Inu t 48. If I am bound to levy a fine I may do it either in caurt or by 
er him, commiſſion, but T muſt go and Ent of the perſon to whom I am 
whether opp 3 . 
wit doit in bound bow he will have it, and he muſt direct me. Mod. 62. pl. 
court or by 4. Trin. 22 Car. 2. B. R. in cafe of Turner v. Benny. 


4 mus. 
Vent. 148. per Cur, obiter, Trin. 23 Car. 2. B. R. 


Twiſden J. 49. An action of covenant for further aſſurance, the covenant 
$:is the lau being to make ſuch conveyance &c. as counſel ſhould adviſe; they 


> alter'd alledge for breach that they tendered ſuch a conveyance as was au- 
— mg * viſed by counſel, viz. a leaſe and releaſe, and ſet it forth with all tie 
eaiz, azto iiſal covenants; Levins moved, that defendant is not obliged to 
eoverants ſcal any conveyance with covenants nor with a warranty; beſides, 
cone that which they have tendered has 2 warranty not only againſt the 
ance, it th-y - . f , 

are vf n-  Covenantor, but ene I, T wiſden ſaid, he knew it hath been held, 
bie, but not that if a man be bound to make ſuch reaſonable aſſurance, as coun- 
e ſel ſhall adviſe, uſual covenants may be put in; for the covenait 
2b#i::c {hall be ſo underſtood, but there mult be no warranty in it, though 
efatein fee ſome have held, that there may be a warranty againtt himſelf, but 


Emple, I queſtion whether that will hold; but Weiton on the other ſide 


N „197. 214 5 gy * 
& &.-—-54, ſaid, that the objection as to the warranty was fatal, and he would 


467- pl. 3- not make any defence. Mod. 67. pl. 15. Mich. 22 Car. 2. B. K. 


4851 2 Laſſells v. Catterton. 
clincd according to late books, that reaſonable covenants night be inſerted, and therefore he would ad- 
vile 3 aud ugment was given an another point. Sce pl. 38. ä 


50. A co- 


Condition. 139 
50. A. covenanted fo convey all his lands in B. and a conveyance Raym. 1290. 
tendred was of all his lands in the lordſhip of B. and exception was 19 + = E. 
an e 


taken thereto; but T'wiſden J. ſaid he thought they ſhould intend ena, 
them to be both one. Mod. 67. pl. 15. Mich. 22 Car. 2. B. R. the plaintiff 


Laſſels v. Catterton. acknow- 


it cannot be good, and thereupon judgment was ſtayed. —Sid, 467. pl. 3. S. C. and becauſe it ap- 
peared by the record, that the conveyance tendered campriſed more land than be had covenanted te cons 


vez z judgment for that reaſon was given for the defendant. 


51, Where A. is bound to convey land to B. but the kind of con- | 149 ] 
veyance is not ſpecified, and the ſame is to be done by a day certain, 
and no conveyance is made till the laſt hour of the laſt day, and 
then A. ſealed and deliver'd a deed of feoftment, and was ready on 
the land to deliver ſeiſin to B. but not having given zotce to B. 
that he wauld execute this charter of feoffment by livery, and B. not 
being there to take, this was not a performance of the condition; 
for the charter of feoffment might have been executed by nrollment, 
Vent. 147. Trin. 23 Car. 2. B. R. Large v. Cheſhire. 

52. But Hale Ch. J. faid the t:me when was not neceſſary in this 
caſe to be in the notice, becauſe the charter was ſealed and delivered 
upon the extream day limited by the agreement, and ſo the defendant 
knew it muſt be on that day; and fo for the place, becaule it is a 
local thing, and muſt be done upon the land. Vent. 147. Trin. 


23 Car. 2. B. R. in caſe of Large v. Cheſhire. 

3. Debt upon an obligation, upon condition that the defendant Vent. 255. 
ſhall well and ſufficiently execute, ta the 1 of the plaintiff's 3 re- 
counſel, a releaſe within 7 dars. The defendant pleads that the — 
plaintiff did not tender any relcaſe ; the plaintiff demurs. Hale Ch. 2 Lev. 95. 
J. ſaid that if advice had been neceſſary, then the plaintiif muſt 5- C. ad- 
have done the firit act, but now it is at the peril of the defendant, id. 10. 
that the releaſe be to the ſatisfaction of the plaintiff's counſel; and pl. 12. S. C. 


judgment was given for the plaintiff, Raym. 232. Mich. 25 Car. it was ab- 
2. B. R. Baker v. Bulſtrode. | ; JO _ 


tion was not (to make) but only (to ſeal and execute, Kc.) But per Cur. the word (execute) or the 
word (ſeal) comprehends the making. 3 Keb. 277. pl. 12, Baker v. Betestord S. C. adjudg'd 


accordingly. 


» 


54. A. covenanted to make ſuch aſſignment to B. according to an 
agreement made between them, as counſel ſhould direct and adviſe. 
It was objected that the plaintiff's counſel ſhould give the advice, 
becauſe he was the perſon intereſted. But it was anſwer'd that the 
defendant likewiſe had an intereſt, for it is an advantage to him to 
make an aſſignment, ſo that his covenant might be ſaved; that *tis 
true it had bcen otherwiſe if the covenant had been to make ſuch a 

_ conveyance as counſel ſhould adviſe ; for then the covenantee may 
chuſe whether he will have a feoffment, releaſe, or confirmation, 
and then his counſel ſhould adviſe what fort of conveyance is proper; 
but here it is to make an aſſignment, and alſo ſuch as the parties 
had agreed upon. Sed adjornatur. 3 Mod, 191. Paſch. 4 Jac. 

B. R. Heyward v. Suppie, 7 . 
55. An action of covenant was brought upon an indenture of 
 <2//ment made by the defendant's wife before marriage of _ 
| | Js 


ledged, that 


— — 
n 


— 


— — — — — * 8 
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Condition. 


lying in Ilten in the pariſh of Marſbam, whereby defendant's wife 
covenanted to make ſuch further reaſonable acts fr aſſuring the 
prem:ſſes, as by the plaintiff or his counſel ſhould be adviſed, de- 
viſed or required, and affigns a breach that plaintiff tender'd a 
note of a fre to defendants before 2 commiſſioners appointed for 
that purpoſe of lands in the pariſb of Iarſham, and in their preſence 
did requeſt defendants to acknowledge the fine, and then avers that 
it was a reaſonable at for the further aſſuring the premiſſes, and that 
defendants refuſed to acknowledge it. To this the defendants 
pleac, that they had always been ready and willing to acknowledge 
&c. but that defendant (the baron) was ſeiſed in fee in right of his 
wife of other lands in the pariſh of Harſbam, ns part wheresf was 
contained in the deed, and becauſe thoſe lands not contained in the 
deed were contained in the note of the fine, therefore they refuſed to 


acknowledge it. To this plea defendant demurred ; and for the 


plaintiff it was inſiſted, that tho” there are more acres contained in 
the note of the fine than in the deed, yet by the covenant for further 
aſturance, defendants were bound to acknowledge it; that it is 
uſual to put in more than the number of acres mentioned in the 
deed, becauſe as the preciſe quantity cannot be known, if the party 
did not put in enough he would loſe ſo much, and it can be no 
prejudice to defendants, for no more would paſs than was con- 
tained in the deed, and unleſs they levy the fine, the feme will have 
her dower of it, tho' the plaintiff has actually paid a conſideration 
for it; for the defendants it was ſaid, that if the tine propoſed would 
be of any prejudice to defendants, i: is a ſufficient excuſe for their 


refuſing to acknowledge it. Now the deed mentions lands lying 


in Ilton, in the pariſh of Marſham, whereas the note of the fine 
tender'd is of lands in the pariſh of Marſham; and it is ſet forth in 
the plea, and hkewiſe admitted by the demurrer, that defendants 


have other lands in the pariſh of Marſham, which would have been 


comprehended in this fine, which prima facie would enure to the 
uſe of the conuſee, at leaſt it would alter the nature of the wife's | 
eſtate; for if ſhe was ſeiſed in tail, that would be thereby cut off, 


and the huſband might declare the uſes, as he thought fit, and ſhe 


might loſe her dower. The court were of opinion for the de- 
fendants; for tho* a man is not obliged in a fine to ſet out the 
parcels exactly agreeable to the deed, and it is uſual to put in rather 
more, leſt in caſe of a miſtake he may loſe part of the land, yet 
here the covenant is to levy a fine of lands in a vill, but the note 
tender'd is of /ands in the pariſh generally; now as defendants have 
other lands in the pariſh, and as plaintiſts might have tender'd one 


not ſo extenſive (for a fine may be levied of lands lying in a vill) it 


ſeems a good excuſe, and judgment for defendants, unleſs cauſe be- 
fore the end of the term. Paſch. 12 Geo. 2. C. B. Danby v. 
Gregg & Ux', | 


(B. a. 2) 


Condition, 241 


(P. a. 2) As Counſel or Vendee &c. ſhall adviſe 
&c. Pleadings. 


, - ki & A i 2 Dette pl. 
as ſhall be deviſed by F. N. there it ſuffices to make it as J. N. 33 


deviſes, be it ſufficient and ſure or not. Br. Conditions, pl. 147. 8. C. 
cites 7 E. 4. 1% 5 Rep. 23» 
2. A man was bound in 1001. t9 make ſuch eftate by fuch & day, b. cites S. C. 
as the counſei of the obligee ſhall deviſe, and in debt upon the obliga- 
tion the defendant pleaded quod conjilivm nom dedit adviſamentum, 
and need not name the counſellors, becauſe D. pleaded in the nega- 
tive; but if the plaintiff replies, quod confilium dedit aduiſamentum, 
he ſhall ſay their names; for he pleads in the affirmative. Br, 
Conditions, pl. 133. cites 6 H. 7. 4. 
And it is a good plea, that ns counſel was given, Ibid. 
Where a man is bound fo make ſuch eftate as the counſel of 8 the year 
. 7 . . ook that 
. will deviſe, and he has 4 of his counſel, but he required the Brian j; 
advice of 2 of them oz/7, who give their advice, the other may ſay, contra, and 
quod conſilium non dedit adviſamentum ; for theſe 2 wore all his wels dit. 
counſel in this matter; per Townſend and Vavifor. Br. Conditions, Woe rag 


1. FE a man be bound to make ſure, ſufficient, and lawful eſtate, Fitzh. 


pl. 248. cites 1 1 H. 7 23. and nullum. 
; _ 5 coniilium 
dedit ad. iſamentum. Zr. Conditions, pl. 133. cites 6 II. 7. 4. per Brian, S. P. 


. 3 13 . . [ 142 1 

5. But per Brian, if it ſhall be by the advice of the juſtices of C. B. Br. Condi- 
there the adviſe ſhall be by all; note a civerlity. Br. Conditions, as pl. 
33. cites 


pl. 248. cites 11 H. 7. 23. 3 
: S. P. per Brian. 


6. Note per Cur. where a man was bound ts mate ſuch elate as 
ſhould be deviſed by the counſel of the other partz, and ſaid he made 
eſtate for life of 10/, Land, as was deviſed by the counſel of the 
plaintiff; and by the court it is no plea; for he hall Few what 
e/tate the . devijed, and that he has made it accord:ngly, and 
ſhall ſhew where the /and lies; Quod Nota; for otherwiſe the iſſue 
1s not perfect. Br. Conditions, pl. 1. cites 26 EI. 8. 1, 2. | 

Bond was conditioned t make frich affurance a5 D. fhoull deviſe. 
D. deviſed two things to be done. Exception was taken that the 
2 alleged a requeſt of one of them only; ted nou allocatur; for 
the plaintift may allege breach in the one though the other be per- 
formed, and it is in his election which he will demand; and judg- 
ment accordingly. Cro. J. 194. pl. 20. Mich, 5 Jac. B. R. Staing- 
roide v. Locock. | | 
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142 Condition. 


ro, and in what manner it ſhall be her- 


(Qa) | 
and in what not. In reſpet of the 


formed 3 
Fords. | 
[Where the Subſtance is performed. 


2 Buift. 18. [I. 8. 9 Elz. 255. 4. The condition of an obligation was, 
1 8 a. * That he thould /uffer His leſſee for years to enjoy the laud 
t 


dere yWiI- dr ing the term, and that without trouble of him or any other perſon. 


liams J. the A ranger enters by an elder title; per Cur. the condition is not 


difference - : 5 
Allee ere broke, becauſe this word (ſuffer) is a paſſive, and all the reſt is to 


the caſe arif. be referred thereto, but if any precurement, or occaſion of diſtur- 
ing upon bance be by the leſſor, his executors or aſſigns, then he hath for- 
te affump- feited his obligation. 2 E. 4. 2. b. per Litt. and agreed per Aſht. 
fit is in the 2 S A D 

eSrmative, I am obliged that I thall mie to my fon after my deceaſe, land to the 
RA— value of 20. my ſon is outlaw'd of felony in my life-time, and after I 
Fol. 426. die, I have not forfeited my obligation, (*) and this caſe was agreed 
— per Cur. 10 Jac. my Reports Gray and Gray, where the principal 
i red point was in an action upon the cafe; the plaintiff declared, in con- 
ie, where /tderation that his t:ftator vellet permitter# his land to d:ſcend to his 


tie, where I 


the ſhme is ſon, the defendant ame to pay him 201. and he alleges that he did 


a permit it to deſcend, not averring that it had deſcended, yet good per 
Seę ſuch caſe of a covenant. D. 7 Eliz. 240. 43. 


ought to 52 ; ; | 
averred in facto, that the land did deſcend ; but otherwiſe it will be, where it is in the negative; for 


there it is good and fſufticient to ſay, as here in this cafe, quod non permiſit that he did not ſuffer 
the land to deſcend ; and herein the whole court agreed, that a good iſſue may be taken upon this 
plea of non permilit, that he did not tuffer-the land to deſcend 3 and fo by the opinion of the whole 


court, the aCtic.» lere 13 well b 


plaintiff. 
8. P. For 2. F the condition be performed in ſubſtance it is good, although 
Where the it Gitters in words; as where it is to deliver the teſtament of the teſ- 
deiendant ; 4 | 1 3 a 
in debt by tator, if he pleads that he hath delivered literas teſtamentarias, yet it 
executors 18 good. * 7 E. 4. . 

demands 


over of the teſtament, the entry upon the continuance is quod querens profert literas teſtamentarias. 
Br. Conditions, pl. 158. cites 17 E. 4. 3. per Litti-ton & Brian. — s upon obligation te deliver 


deed of fer ffments, it ſuffices that he deliver guandam cbartam, &c. this is one and the fame fubſtancœ. 


[Roll ſeems miſprinted 7. inſtcud 1 17. 


143 I „ : 
Br. _ Ss if the condition is to deliver letters patents, and he loſes 
. them, and delivers an exempufication. 17 E. 4. 3.1 


8. Co & S. P. dy Brian. 


Br. _ [A. So if a condition be fa make a feoffment, a leaſe for years and 
tion®, pb. : A : | X 1 
„ releaſe is a good performance; Quære. 17 E. 4. 3. 
S. C. & 8. P. by Brian, of a leaſe and releaſe, fnot ſaying wiat leaſe} quod Littleton negivit; hit 
Brooke ſays it ſeems by other books that the Jaw is with Brian, if it be a leaſe for „cars and releaſe. 
. Litt. 207. a. S. P. and ſays it is ell performed, becauſe this amounts in law to a feoftinents 


[5. If the condition be t grant the reverſion of tenant for life or 
years, and he enters upon the leſſee, and makes a feiſſiuent, and the 


leſſee 


rought, and by the rule of the court judgment was given for the 
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Condition. 

leſſee re-enters, the condition is performed, for the effect is per- 

formed. 21 E. 4. 39. b. an opinion contra, and they faid it was 

i] one with the principal cafe there, which was afterwards ruled 

per Cur. as is here; and ſo this is a good authority that it is per- 

tormed. ] Z DE Y "<p 

[6. It the condition be te give licence to the oblizee to carry tree? p, ou 
that he hath bought of him, or other things, if he. gives him licence, tons, pl. 
yet although a Anger who hath right thereto dijturbs him, the 163. cites 


condition is performed; for it extends but to the perfon of the 1 


& 208. C. 


obligor by the words. 18 E. 4. 20. b.) 211 


Br. Licence, pl. 13. cites S. C 


7. But otherwiſe it had been, if tne words had been, that he Br. Condi- 
ſend have licence &c. for this extends to all ſtrangers. 18 E. 4. 99% 2 
20. b.] 8. 

Br. Licence, nl. 13. cites & C. 


8. If a man covenants to give licence to J. &c. and he and The cats 
flrangers are bound, the condition being to perform, or cauſe the 4, that A. 
covenants to be performed, the {trangers ought to procure the li- 8 _ 
cence, otherwiſe it is broke, although he gives licence. 18 E. 4. ch K 224 
18. b.] : | 2frerwards 


A. ang ro 

ſtrangers became bund to B. to perform, or cauſe to be performed, the covenants in the lad ind: u- 
ture. In debt brought againſt the chligors, they pleaded that they had-pertormed the covenants, &. 
Pu: exception being taken to the plea, becaut? two of the d: fendants were rangers to the covenants 
they then ſhewed that the defendint A. licenſed B. the plaintiff to carry, S. But Littlzton ans 
Choke ſaid, that they ought to ſay that they requeſted a licence of the defendant, and that be, aft 
their requeſt, licenſed the plaintiff as above; tor it he of his own will, without any regueſt by then, 
did licence him, It is no performance of the conditicn in them twa, &c. Br. Conditions, l. 463. 
dites S. C. but not as in Roll. 

[9. A condition ought to be perfetmed in ſuhſtavce; ns if the 
condition be to withdraw ſuch a ſuit, 2 diſcontinuance thereof is 
not a performance, b:cauſe it differs in ſubitance;-for à retraxit 
is a bar in another action, and nt à diſcontinuance. 20 E. 4. 8. 
dub.) | : | 

10. In debt it was covenanted that A. recader certain tend, ant 
infeoſf thereof B. and jhall inroll the decd, and then B. ſhall pay to 
him 40 marks, and if he faits, that A. ſhall pay ts B. 461. B. brought 
debt, and A. pleaded that he had infcofred him of the land, and 
after releaſed to him, judgment ſi actio. And becauſe he did not 
deny but that he did not recover the land, nor inrol the deed, judg- 
ment; per Knivet, this is no matter when you have accepted a fes 
ment and 3 by which anſwer; quod nota; guere of his 
opinion, Br. Conditions, pl. 76. cites 39 E. 3. 5. | 
11. If the defendant be bound to make recoonizance of 29 /. by & 
day and he pays the 20 l. at the day, and dees not make the recog= 
nizance, it ſuffices; per Culpeper, which the court denied. Br. 
Y 830 - 
Conditions, pl. 41. cites 12 H. 4. 23. 

12. An per Hank, if a man be bound 0 infzoff another of th: © 144 3 
manor of D. and he infesffs him of the mar of S. which is of greater 
value, the condition is not performed. Ibid. 


SB 73. Debt 
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not adjudged. He may have feoffees who were difſeiſed before, 


brought; there if J. N. be nonſuited, and brings other formedon, the 


releaſe to the plaintiff to the uſe of the ſaid T. F. ctra tale feftum, 


fees in time paſſed, but in the preſent time; and by the beſt opi- 


preſent tenſe, and for ſuch pikes or goods as he then had 3 but the 


Condition. 


13. Debt upon obligation, the condition was that if J. F. & 
omnes alu ſi qui fuerint feoffati dicti J. F. ad ſuum uſum de Manerio 
de B. releaſe totum jus ſuum J. F. filia dicti F. F. and deliver the 


quod tunc &c. and he /aid that at the time confectionis obligationis, 
there were not any ſeaſfces, but J. F. was ſale ſeiſed, which J. F. 
has releaſed before the day, and delivered it to the plaintiff to the uſe of 
the faid T. F. judgment; and did not anfwer if there were any fecf- 


nion, this word {frerint) in this cafe ſhall be taten yar the preſent 
time, and fo the plea good; but per Priſot and divers others, it 
all be taken for the preter tenſe, therefore quzre, becauſe it is 


who ought to releaſe, Br. Conditions, pl. 17. cites 35 H. 6, 
. 
14. Bat it was agreed that ded: & conceſſi in deed of feoffinent is 
taken for the preſent tenſe. Ibid. | 
15. And it was agreed that if a man gives all his pikes in ſuch a 
pond, or all his gands ft que fuerint, this ſhall be taken for tae 


cafes are not alike, per Priſot and others. Ibid. 

16. If a man be bound to ſuffer F. NM. to recover in formedn 

— 

obligor is not bound to ſuffer it there; for formedon brought is the 
formedon which was pending at the time of the obligation made. Er. 
Conditions, pl. 223. Cites 21 E. 4. 52, 53- 

17. In debt, P. B. was bound fo make eftate of 401. land per 
ann. to a certain perſin, ta the intent that if R. ſin of the ſaid P. B. 
died, living P. the father, that then the fe:ffce inf the feme of the 


faid R. and after P. died, and R. and his feme jurvived; and ner 

Danvers, Brian, and Fineux, the condition is well performed, be- 

auſe the intent is obſerved, viz. that the feme of R. ſhould be 

infeoſt'd if R died in the life of P. his father, and now R. did not 0 

die in the life of P. but ſurvived him, and therefore the bond is © 

faved; quzre inde ; for contra Rede and Vaviſor. Br. Conditions, þ 

pl. 139. cites 9 H. 7. 17. n 

D, 24 >. 18. Debt upon bond conditioned, that / F. A. ſbaulil die before B 
5 8 4 Cbhriſtinas 1532, without iſſue male of her bady by R. B. begotten, le 

. ro. then living, then the bond to be void; the defendant p/eaded in bat, fr 

the actend- 2 hat after the ſaid bond, and before the faid feaſt, F. M. did die no 

ER ed vf haut i ſue male of her body then living; the plaintiff replied that fre 

il J. M. had iſſue H. and that before Chriſtmas &c. ſhe died, the jaid ms 

H. then living, who lik-wije died before Chri/tmas ; and upon a de- tio 

murrer it was adjudged that the plea in bar was good, and the re- me 

plication il}, the queſtion being, whether the words (then living) to! 

jhould relate to the death of J. or to Chriſtmas? And. I. pl. J. , 

Paſch. 26 & 27 H. 8. Bold v. Molineux. | 90 c 

19. If a man leaſes land upon condition that the leſſee ſhall rake the eſta 

ditches, and does not ſay how often, there if he rakes them once be Widiti, 

has performed his condition and covenant z quod nota, Br. Expo- Con 

| fitivn, pl. 2, Cites 27 H. 8. 6. per Fitzh, | perf 


20. Con- 5 for t 


Fg 


Condition. 1144 


20. Condition to pay 15 l. at Michaelmas, and 15 l. at Lady-day, Oro. E. 349. 


fendant ſhall lawfully advance one L. H. to ſome benefice, & c. The — = 
biſhop preferred L. H. before Michaclmas next after the making of is ftatea to 
the bond, yet held, that the two firſt payments ought to be made p 751. at 


notwithſtanding. 2 And. 65. pl. 47. Mich. 2 and 3 P. & M. Mich, 
. . 5 „Ak yo 
counteſs of Warwick v. the biſhop of Coventry. day; and 
| | detendant 
pleaded, that L. H. was preſented to a benefice before the firſt feaſt of St. Mich. and adjudged no 
plea, for the 151. is to be pid notwithſtanding ; becauſe the limitation (until he be advanced) goes 


only to the ſubſequent payments. Noy 64, 65. S. C. adjudged accordingly ; for the two tirſt feaſts 
are abſolute, 
(145 ] 


and ſo from thenceforth yearly during the life of R. H. or until the de- l 23: 39 
but 


21. Except conſtrued to ſignify ſaving in a condition. Mo, 113, 
114. pl. 254. Paſch. 20. Eliz. RD 

22. L. bargains and ſells a manor, and covenants to acguit, or 
otherwiſe ſave it harmleſs from all former bargains, ſales, incum- 
brances &c. made by any perſon, except the favs of AM. and fich 
eſtates as ſhe has made which will determine by her death. MA. after 
grants part of the manor for three lives by copy of court-rel!; M. 
dies. The court held, that this grant by copy made after the bar- 
gain and falſe cannot be called a former incumbrance ; and though 
it does riot determine by the death of M. according to the intent 
of the exception, it is not within the intent of the words (former 
grants) and the exception is added only to quality the covenant, 
and therefore ſhall not be expounded fo as to extend it further than 
the words; but a grant by copy is an incumbrance. Sav. 74. pl. 
154. Mich. 26 & 27 Eliz. Lovel v. Luttrel. | 

23. Feoffment to the uſe of B. in tail, provided, that, if the ſaid 
B. do go about to avoid any eftate or demiſe by copy madey or to be made 
of the premiſſes, or any part thercot, that thei his eſtate thall ceaſe, 
B. entered and levied a fine ſur conuſance de droit come ceo &c, 
of the land; per cur. tis no offence againſt the provito, for the 


| words (made or to be made ) do not extend to eſtates made or limited 
dy the ſaid feoffment, but only to eſtates betore made and to be 


made afterwards. Le. 207. pl. 288. Mich. 32 & 33 Eliz. C. B. 
Bradſtock's caſe. 

24. A, enfzoffi B. upon condition, that B. ſhall maze an eftate in 
frank-marriage to C. with M. daughter of A.; in this caſe B. can- 


not make an eſtate in frank-marriage, becauſe the eſtate muſt move 


from the feottce, and the daughter is not of his blood, but yet he mutt 
make an eſtate to them for their lives, for this is as near the condi- 


nion as he can; ſo tis if the condition be to make to A. (which is a 
meer layman) an eſtate in frank-marriage, yet mult he m a ce an eſtate 
to him for his life. Co, Litt. 219. b. | | 


25. A diverſity is to be underſtood between conditions that are 8 Rep. go. 


io create or to de/troy an eſtate, for a condition that is to create an b. 91. a. 
Y eitate is to be performed by conſtruction of law as near the con- 4 


rz. Same 
verl. ty 


W dition as may be, and according to the intent and meaning of the taken and 
condition, though the letter and words of the condition cannot be admitted by 
performed; but otherwiſe 'tis of a condition that deſtroys an eſtate, the court. 
Wor that is to be taken ſtrictly, unleſs it be in lome certain caſes. 


* 


Co. Litt. 219. b. 
Vol. V. M 26. Nebt 
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145 Condition. 


26. Debt on bond with condition to give and grant to A. his heir; 
and aſſigns. Defendant pleads he has been ready to give and grant, 
adjudged ill; for he muſt plead that he did it, otherwiſe had it 
been, if the words had been, as comfc! ſhould deviſe. Brownl. 75. 
Trin. Tr. Jac. Chapman v. Peſcod. 

Once diſ- 27. Conditions are ricti juris. Litt. R. 128, 129. per Vernon 
5" hg J. Mich. 4. Car. —Efpectally when they are to defeat eſtates. Arg. 
ever, per Roll. R. 70. Mich. 12 Jac. in caſe of Whitchcock v. Fox. 

6 IgE 5. C. Where general conditions tend te the benefit of the party they ſhall be conftrurd 
generally; as a condition not to alien, but to his wife for acr lite, and for the reſidue of the term to 


one of his children. This condition ſhall be extended to any after-wife as well as to the preſent, be- 


cauſe for his benefit 3 but where it is to che prejudice of the party it ſhall be conftrued firicily. Arg. 
2 Buls. 290. cites 39 H. 6.9. 


f 149 ] 28. Leaſe by baron and feme and another feme ; leſſee cove- 
nants by the ſame indenture to find ſuſticient man's and herſe meat 15 
the baron and feme, and to the «ther feme, or to their ſervants, at 
their coming to London, at his houſe at Southwark; baron and 
feme die. The other feme takes huſband. Per Cur. he is not 
bound to find ſuſtenance for the huſband, but only for the wife or 
for her ſervants, and not for both at one and the ſame time, becauſe 
the covenant was in the dis unctive; but it was doubted if he ſhall 
find tiem victuals for one meal only at their coming, or for all the 
time of their ſtaying there. Het. 53. Mich. 3 Car. C. B. Grange 
& Ux. v. Dixon. . 
209. In debt upon bond the defendant prayer oyer of the condi- 
tion, which was 59 /. pon the birth of his firſt child by his wife, or 
any ether woman, and averred that be had no child by his wife ; the 
plaintiff rep/zed, that he had a child by another woman. Upon de- 
murrer the court held, that it muſt be intended of a child by another 
wife, and not otherwiſe ; and judgment for the defendant. Comb. 
37. Mich. 2 Jac. 2. B. R. Creſwell v. Trott. 

30. A condition fo pay money when able is to pay it preſentiz; 
for the law ſuppoſes every man ought to pay what he is able to 
pay. Cumb. 445. Anon. at the fittings before Holt Ch. J. 24 
June 1697. 

31. Condition is to be conſtrued from the intent of the partics. 
1 Saik. 171. pl. 3. per Holt Ch. J. Paſch. 13 W. 3. B. R. 

32. In debt upon obligation the defendant, upon oyer of the ob- 
ligation and condition, which was for payment of ſuch a ſum on er 
before ſuch a day, pleaded payment at a day before the day mentioned iu 
the condition. I he plaintiff traverſed the payment, and concluded ti 
the country, to which the defendant demurred. It was ſaid for de- 


fendant, that the traverſe was immaterial, for if iſſue had been 
joined upon it, and found for the plaintiff, it would not have de- 


termined the right of the cauſe, and the caſe of Holmes and 
Brokett, Cro. J. 434. was cited; but per tot. Cur. the traverſe is 
good, becauſe the payment pleaded is according to the condition, 
which gives the defendant a power to defeat the obligation by pay- 
ment on any day before the day expreſſed, and judgment was pre 


Quer. Ms. Rep. Trin. 12 Annæ, C. B. Furneſs v. Killum. 
(R. a) How 


Condition. 146 


25 (R. a) How it ſhall be performed. The Intent 
ought to be performed. 


Lui es hy : it w 
iſſuing out of B. R. and /ets him to bail, and takes an obliga- 06d by 


tion for his appearance, of which the condition is, that if he appears parliament, 
in B. R. ſuch a day the next term, that then the obligation ſhall be fend rat 
void; and the obiger appears at a diy in the ſame term, befre the „ 
dry mentioned in the condition, at the ſuit of another man, which juftices of 

is an appearance in law for all ſuits which ſhall be commenced 5. K. 
azainſt him the ſame term, yet becauſe this is an appearance by a We wa" og 

ſiion in law, and not an actual appearance at the day, the con- that he ſhall 
dition is broke; for, perhaps, if he had actually appeared, ſpecial “: <9:d-mu'4 


ET OI. IF a ſheriff arreſts a man upon a latitat, at the ſuit of J. 8. Wote, that 


bail would have been required. Paſch. 15 Jac. B. R. Sir Richard 3 
Baller's cafe, per Curiam. ] F before the, 
Heng bime 


% and therefore was condemn'd ; for he ought to have appear'd before the juices * fitting in court, 
and not b-fore them out of the court, nor before the king himlſel7; ud nuvi quia conditio ftriftae. 


Br. Conditions, pl. 208. cites 8 H. 4.6. : 
*[ 147] 


2. If A. and B. ſubmit themſclves 79 the award of J. S. of ally. Cong 
actions &c. and A. bath an action depending againſt B. of which there tions, pl. 
is a continuation de termino Paſchæ 1uſgue ad terminum Trinitatis, and 173. cites 
tue ſhmiſſion and award are (*) made between Paſch. and J Octab.] YR 


3 Trinitatis, and the award is, that he ſhall retract his faid juit, and 7 
- after A. at Trinity term does not further purſue his action, but 3 
, ſuffers it to be diſcontinuen, that is a good performance of the award; ſays chat 20 
for the intent of the arbitrator was not that he ſhould make a legal + Alelged 

retraxit, but that he ſhould not proſecute the ſuit further. 21 Ed. aun 


4. 38. adjudged.) : a fetraxit, 

S. 4 : . 3 and that the 
plea was adjudg'd not good z for non ſuit nor diſcontinuance is not a retraxit 3 becauſe 1 ON a retraxit 
1 | tie party Rall be barr'a, whereas in the other caſe he may commence his ſuit de novo, and afterwards 
the judgment was afiirmed. Cro. J. 525. pl. 12. Hill. 16 Jac. B. R. Grays. Gray. It was 
agreed that the award being that he ihould not profecute in ſuch an action in the ſame term that the 


2 


45 2 | N 
ent.) of Coatinuance from term to term is not any breach. 
- 3. If the con ition of an obligation be to and to the award of Le. 320. pl. 
> 8 . 3 
1 J. 8. who awards that he ſha'l pay 20 l. to the obliger, and he pays 5 = 
[ 1 7 - . . * . * Hucge 
a t to the wife of the obligee, and ſhe accepts it, yet this is not any for the 


performance without alledging more. Hill. 32 Eliz. B. R. between plaintiff. 
Froud and Batte adjudged. ] 

4. If a Hir covenants with his leſſee for years, that it ſhall be Cro.F. 544 
las ful far the leffee peaceably Sc. to enjoy the land, and after the 1 8 
EE 8 ä fv > 3 u> s caſe. 
<a enters tortioufly upon the leſſee, and ouſts him, yet this is a adjudg's for 
becach of the covenant; for the intent was, that he ſhould enjoy it the plaint.tf 


without the interruption of the leflor. H. 39. B. R. Gore's caſe . 8 
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147 | Condition. 
ro. F. 28. [S. If a man leaſes a houſe and land, upon condition that the 
pl.57.Mich. leflee all net parcel out the land, nor any part thereof, from the houſe, 


de and after the Ice leaſes the houſe and part of the land to A. and 


Eliz. = B. 2 
«ug rv, after leaſes the reduce of the land to C. this is a breach of the con- 


Curtis S. C. dition; for by the word (parcelling) is intended a diviſion or 
——— ſeparation of the land from the houſe, and if the firſt grant be not a 
Iy that the forfeiture, the ſecond is. Hill. 41 Eliz. B. R. between Curtis 
condition and gib adjudged in a writ of error.] 

was broken, 


and that it is al! one where the houſe is divided from the land, and where the land is divided from the 


— — 4 


afterwards it was adjudg'd for the plaintiff. 2 Aud. 42. pl. 38. S. C. in C. B. held according- 
17.— Ib d. go. pl. 4. S. C. & S. P. held accordingly, Mo. 425. pl. 594. S. C. in C. B. and S. P. 
held by all the juſtices accordingly. 


co. E. 833. [6 If a man makes a ; in fee to B. of all his land, and 
pl. S. Lane offer bargains and ſells the ſame lands to him for further aſſurance, 
ay N and after the feoffor covuenanis with the feoffee 12 make ſuch further 
bargainor aſſurance of all ſuch lands that he hath bargained and ſl! to him, as 
infrotf d the the counſel of the feoffee ſhall deviſe, and binds him to perform the 
* 1e covenants; and after the counſel deviſes, that he hall ſuſer a com- 
lands in U. men recovery, he is bound to perform it; for though he covenanted 
and after- to make an aſſurance of all lands that he had bargained and ſold, 
aue ag and he hath not bargaincd and fold any land, for the bargain and 
gains and ſale was word, being made after the feoffment, and ſo on bargain 
ſe!!s to the omnino in ſtrict expoſition of law; yet it is a bargain * and ſale in 
— _—_ appellation to which the covenant ſhall have reference. P. 43 Eliz, 


U. and co- B. R. between Hodges and Lane adjudged, ] 


vSenants t 


make further aſſurance of all his lands. The breach aſſigned was in not making further aſſurance of 


thoſe lands, but by the tecfiment prior he had not any lands the.e at the time ot the bargain and ſale, 
and conſequently the breach is not vl affi-ned, and ſo held ali the court, But if one infeoffs another of 
his lands [generally] and afterwards barg.i!'s and ſeils them by name, and covenants to make further 
aflurance, he muſt make aſſurance accordingly, wherefore they were of opinion to reverſe the judgment, 
but the matter was reterred to compromiſe. 


2 148 | 
Ca (7. If a leſſee of an henſe covenants not to leaſe the ſhop, yard, or 
ether thing belonging to the houfe, to one who ſells coals, nor that he 
himſelf will ſell coals there, and after he deſes all the houſe to one 
wr2 ſe'ls coa's, he hath broke the condition. M. 8 Jac. B. R. be- 
teen Chinfley and Bonner plaintiff. and Langly defendant, adjudged, 
{or he hath broke the intent. ] | 
8. If a leaſe be made on condition that if the liſſee be diſpoſed ti 
ſell the term, the le ſer ſball have the firjt offer or advancement, he 
groing therefore as much as another will give, If the leſſee, being 
diſpoſed to fell the term; a ſtranger offers him 100/. for it, he need 
not tell the L. ſſir how much is offer'd, but d, him generally if he will 
give ſo much for it as anither will, and if he ſays No, he need 
ſay no more to him, but If he ſays Jes, then he ought to ſhew certainly 
what the other will give more, &c, Per Shelley, D. 13. b. 14. a. pl. 
65. 68. Trin. 28 H. 8. Anon. ; | 
9. And if the leflor, when he is aſk'd the queſtion, anſwers that 
be will take time to con/ider of it, the leſſee is net obliged to wait fo long: 


for it may be another will give him 1004. immediately, and it is 
| | not 


% wn, = 23 


Condition, 148 


not reaſonable to defer the ſale, but the leſſor muſt fay Yes or No 


preſently, and ſo the condition is then determined, &c. Per Shelley 
and Fitzherbert. D. 14. a. pl. 68. Trin. 28 H. 8. Anon. 

10. In every condition a reaſonable intention ſhall be conſtruedh S. C. cited 
though the words ſound to a contrary meaning; as if I grant to B. an SES S 

5 5 3 1m. 464. 

annuity til B. has purchaſed 5 5. rert, and B. purchaſes 5 5. rent patch, 34. 
joint y with F. S. this is no performance; for my intent was, that B. Cas. 2. B. R. 
ſhould purchaſe to his own profit aud advancement only. D. 15. 
pi. 79. Trin. 28 H. 8. a 

11. A condition was to purchaſe 5 8. rent to J. S. and his heirs; s, p. Br. 
A. has 8 5. rent iſſuing out of J. S. s lands, A releaſe of all his right ionmaine, 


ia the land is performance of the intent of the condition. D. 15. P. 21. cites 


pl. 80. Trin. 21 H. 8. 21 E. 3. 18. 


12. An obligation was conditioned to deliver the plaintiff an ol lis The defend- 
gation, in which he was bound to the defendant before ſuch a day, The ant cove- 
defendant ſues the plaintiff upon that obligation, aud recovers, and after. e 72 

p : P . . . 7 8 can ſe a Pas 
wards and before the day he delivers the obligation to him, Wray and 4 «4, 
the other juſtices held this to be no performance, for the intent was c 
that he ſhould have the obligation for his diſcharge, which is not by 77. 


; 8 A" : . 7 ment of 101. 
the delivery of it at the day, for it is transferred in rem judicatam ; e 


and notwithſtanding the delivery of the bond, yet he may have be- , Af. 


nefit of the judgment. Cro. E. 7. pl. 3. Trin. 24 Eliz. B. R. ene 
T reat's caſe. he took _ 
execution, 

but at the day appointed he tender'd the ſtatute to be cancelled. Reſolved that this was à breach, for 
after execution he cannot deliver up the ſtatute to be cancell'd in the tame plight as it was at the time 
of the covenant ; for as Twiſden J. ſaid, this would be to keep the kernel and del yer the ſhell. Sid. 
48. pl. 7. Mich. 13 Car. 2. Robinſon v. Aunts. Raym 25. Robinſon v. Amps. S. C. adjudg'd 
for the plaintiff, niſi, &c.— Keb. 1 3. pl. 198. 8. C. adjornatur. Ibid. 118. pl. 24. and judg- 
ment niſi. Gouldſb. 177. in pl. 111. S. P. cited Arg. to have been adjudged accordingly. 


13. If a man covenants that his fan, then within age, & infra an- _ 52. pl. 
nes nubiles before ſuch a day ſhall marry the daughter of F. S. and he == 
dies marry her accordingly, and after at the age of conſent he diſa- S. p. ang 
grees to the marriage, yet is the covenant performed; for it is a ſeems to be 
marriage, and ſuch a one as the covenantee would have, untill the 9 
diſagreement. Ow. 25. 29 Eliz. Fenner's caſe. ( 2149 ] 

14. If A. is bound to B. that J. S. (who in truth is an infant) 
ſhall levy a fine before ſuch a day, which is done accordingly, and 
afterwards the ſame is reverſed by errer, yet the condition is per- 
farmed notwithſtanding. Arg. Le. 54. at the end of pl. 67. Paſch. 

29 Eliz. C. B. | 

15. A bond was condition*d to plead an iſſuable plea in 7 days, 

An yſuable plea was pleaded and drawn in paper, but not entred o 


record, and therefore the court (abſente Anderſon) held the obli- 


gation forfeited. Gouldſb. 50. pl. 11. Paſch. 29 Eliz. Drury's 
Cale, ; 

16. A. makes a feoffment in fee to B. upon condition, that if A. 1f B. in the 
within a year after. the death of B. ſhall pay 100 J. ta the heirs or 1 
executors of B. that A. may re-enter; B. makes a feofſment of this not made 
land to C and B. makes his te/lament, and makes his wife and his this teoft- 
heir his executors, and dies; A. within a year after the death of B. 2 
by agreement with the heir of B. at a time and place limited for the ie 9 5 
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149 Condition. 


ment had payment, fays the tool. to him; and by the ſaid agreement, A. is 
been ſulfi- fhmediately to have back JO l. of this 100. and all is done accord- 
en © ingly; the entry of A. upon C. is not congeable; ſo adjudged and 


feat the : - 5 1 
eſtate; for armed in error; for this coloeurable payment is not a payment of 


"x 3 Sug the 100]. but of 70l. only; and the Jaw will not allow ſuch 
gude fictions and colours to the prejudice of a 3d perſon, Jenk. 261, 

Pi felt, and pl. 61. 39 Eliz. Goodale's caſe. N 

one executor : 

may prejudice the other; for they repreſent one perſon ; but an exeeutor cannot prejudice a 3d per- 

cn. Ibid. 262. S. C. 5 Kep. 95. b. S. C. and S. P. adjudg'd. Cro. E. 4362. pl. 4. 

Googale v. Wy-t, S C. z4utg'd and attirm'd in error. Wo. 708. pl. 989. S. C. adjusg'd and 

affirm'd in error. Poph. 99. pl. 2. S. C,—Goulib. 176. pl. 111. S. C. ad udg'd.—©Oo. Litt, 

209. b. S. C. & S. P. S. C. cited by Hobart Ch. J. Godb. 299. 


17. The defendant de lands to the plaintiff for 6 years, and 
covenanted that be ſhould enjoy it during the term quietly and without 
interruption, and diſcharged from tithes and other duties, and if the 
tithes were demanded and recobered again/t him during the term, he 
ſhou'd retain in his hands fo much of the rent as the tithes amount to, 
and thewed that 42 Eliz. the parſon ſued him for tithes there grow- 
ing 29 Eliz. All the court held that the /ut, though after the de- 
termination of the term, was a breach of the covenant, tor he did not 

enjoy it diſcharged within the intent of the covenant ; but becauſe 
it was nt alleged that the ſuit was lawful, or that the tithes were 
due, for he was not bound to diſcharge him but from illegal ſuits, 
and fo the breach was not well aſſigned, it was adjudged for the 
defendant, Cro. E. 916. pl. 7. Hill. 45 Eliz. B. R. Lanning v. 
| Lovering. ng 
Cro. F. 27. 18, Debt on a bond conditioned, that the wife ſhould make a will 
Pl. e. Paſch. &c. The defendant pleaded that his wife did not make a will; the 
26Eliz.C.B. - 7 
Egon v. Jury found that ſhe made a will,” and that ſhe was a feme covert at 
Wood. S. P. the time of making it; adjudg'd that though it is not properly a 
ayudg'd. will, ſhe being a feme covert, yet it is a wil! within the intent of 
condition, and good. Cro, C. 219, pl. 5, Trin. 7 Car. B. R. 
Marriot v. Kinſman. 1 

19. Condition by the huſband, that if his wife die without i/[ue 
within two years, to repay 500 l. of her portion. The wife has 
»ue, and jhe and her children die within two years, the baron ſhall 
not repay; for the having iſſue was performance of the condition, 
Sid. 102. pl. 8. Windham J. cited it as the caſe of Bret v. Pil- 
dredge. 

20. A, was bound to pay at Mich. in Gray's-Inn Hall, to B. 
50 J. (net ſaying 50 l. in mmey.) A. at Mich. when the gentlemen 
were at ſupper, came and tendered 501, weight of ſlene; but ad- 
judged no tender; cited by I wilden as a caſe which he remem- 
bered. Sid, 151. in pl. 19. Frin. 15 Car. 2. B. R. | 
[ 159 ] 21. Defendant covenantæd, that the plaintiff ſboul have the 7th 
G 23824 part of all grains made in the defendant's brewheouſe for 7 years, and 
Land v. the plaintift aſſigns a breach, that the defendant did put divers quan- 
Griffith, ities of heps into the malt, by reaſon whereof the grains were [p51 - 
ate ome o adjudged for the plaintift; becauſe in all contracts the intention of 


tot. Cur. the 5 ; : g ; 
breach was the partics is to be conſidered, and it was the intent of the parties 


well aflign'6; here, tht the plaintiff frould have the grains for the uſe of his 
5 


catule 


| Condition. | 1 50 


cattle, which they will not eat when the hops are put into them. for the in- 


tent of ihe 


* . 
Raym. 464. Paſch. 34 Car. 2. B. R. Griffith v. Goodhand. ee e 
was that the 
grains ſhould be delivered without corrupt mixture which might render them unſerviceable, and by 
uch fraudulent mixture he had diſabled himſelf to perform the intent of the agreement, and thereby 
broken his covenant, and judgment per tot. Cur. for the plaintiff” The chief J. before whom the 
cauſe was tried, athrmed that it appear'd upon the evidence that the defendant had made the mixture 
with a defign to ditlolve the agreement, that price of grains being much enhanced by the drought of 
the ſeaſon, Skinn. 39. Anon. S. C. held a breach of covenant. 


22. Debt upon bond conditioned, that the huſband ſhould leave 3 Salk. 65. 


Die Qs 


his wife 801. at his death, ſo that ſhe might peaceably enjoy it ta her Thompfon 


own uſe, The huſband died. The defendant who was adminiſtra- v., Won, 
tor to the huſband pleaded, that he made his wife executrix, and S. C. 
left goods and chattels to the value of 1001. and deviſed, that the 

ſhould pay herfelf. This plea was adjudged ill, becauſe he might 

owe debts of a higher nature, as on judgments, or ſtatutes, ſo that 

the could not pay herſelf, and perhaps his eſtate was fo litigious, 

that 1t is better for her to renounce the executorſhip, (as ſhe had 

actually done) and ſue the adminiſtrator. 3 Lev. 218. Trin. 

1 Jac. 2. C. B. Thomaſon v. Wood. 


(R. a. 2) Where it mult be effectual. 


I. IF A. is bound to achnowledoe a ftatute, and he doth acknow- 
ledge the ſame, but keeps it in his own hands, this is no per- 
formance ; per Fenner J. Goldſby. 156. cites 20 E. 3. Accompt. 
2, Note, it was held, that where a man is bound in recognt- 
zance to keep the peace and to appear Menſe Paſchæ, and he appears, 
but his appearance is not of record, he has not performed the con- 
dition. Br. Conditions, pl. 94. cites 38 H. 6. 17. | 
3. So if a man be bound in an obligation, upon arreſt by the g. p. by 
ſheriff, to appear ſuch a day before the juſtices of Banco; there if he Rhodes, ]. 
appears, and his appearance is not entred of record, he has forfeited ©914b. 50. 
his obligation, quod nota. Ibid. ' | NY 
4. It a man be bound to demiſe or relinquiſh to his ſon 101. land 
fer annum, and the ſon is outlawed of felony in the life of the father, 
and the father dies ſeiſed of the 101. land; the bond is not forteited, 
for this ſhall deſcend, though the lord may take the eſcheat, Br. 
Conditions, pl. 140. cites 2 E. 4. 2. per Aſhton and Littleton 
5. In debt, where a man is bound to appear at a certain day upon 
writ, he ought to appear, and to have ſpecial entry of his appearance, 
though the writ be net returned; and it is a good flea that the 
bailiff to whom he is bound kept him 1n perſon till the day of his 
appearance was paſſed. Br. Conditions, pl. 75. cites 9. E. 4. 23. [ 158-1 
6. Where a man is bound to appear in bank upon capias fuch a ;.\ abt 
day, he ought to appear at the day, and have his appearance re- for the de- 
corded, though the theri does not return the writ; and yet he has fendant,thar 
not day in court. Er. Conditions, pl. 162. cites 18 E. 4. 17. „ 
ä : 5 r coru that 
any ſuch writ was returned. Br. Dette. pl. 167. cites S. C. 
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151 Condition. 
| 7. Condition of a bond was, that the obligor Mall licence the 


obligee for 7 years to carry wood &c. If the obligor gives licence, 


and afterwards revotes it, or diſturbs the obligee, the obligation is 


forfeited. 8 Rep. 83. a. cites 21 E. 4. 55. a per Choke and 18 


E. 4. 18. b. & 20, a 
8. P. by 8. A. gave bond to B. to deliver up another bond before Mic hael- 
Holt. Ch. I. as, wherein B. was bound; afterwards A. ſued B. on the bond, and 
— 390 had judgment and execution before Michaeimas, and afterwards at 
3. B. R. in Mic haelmas A. delivered the bond, Adjudged no performance, for 
eaſe of jt ought to be delivered in ſuch plight as it was at the making the 
== ſecond bond. Mo. 709. in pl. 989. cites Mich. 21 & 22 Eliz, 

B. R. Brown v. Randal. . — | 
+ Le. 1. 9. Debt by B. againſt S. upon bond, conditioned, that S. the 


pl.20r — obligor /hould procure the next avndance of the archdeaconry of &c. 
In dot! 


verbs. ——., fo as B. the abligee might preſent, S. did procure a grant of the next 


Gold 45. avoidance, but before it happened, the preſent archdeacon was made 
pl. 27. S. C. @ biſhop, ſo that now the queen had a right to preſent ; reſolved, 
—— Judge that the condition was not performed, and judgment for the plain- 
— — uire. | 5 5 x N | 


amend h's plea. 


5. P. d Ho- 0. If A. is bound to preſent B. and he preſents him by ſimony, yet 
K * the bond is forfeited ; — N - in caſe + Winch- 
—Browrnl, comb v. Pulleſton. 2 25 
33-5.P.by 11. King H. 8. granted lands to A. and his heirs, provided that 
drt be and they, perpetuis futuris temporibus invenirent & ſuſtinerent duos 
Ch. J. ©! 3 * | 
capellanos in eccleſiæ parochiali de W. ad orandum pro animabus H. 8. 
| his heirs and ſucceſſors, & ad celebranda divina ſervitia, & curam 
animarum parochianorum; A. conveyed the lands to B. and his heirs 
upon the ſame conditions, who appointed two chaplains, one of whom 
was never reſident there and did not perform his duty. Adjudged by 
all the barons, that this was a breach of the condition. See Litt. 
Rep. 94 to 97, and 105 to 112, &c. the arguments of the counſel, 
and 129 to 139 the arguments of the barons. Trin. & Mich. 4 Car. 
in the exchequer. The King v. Brockham, 
12. An award to enter into a bond to another, it is not enough 
for the party to bring a bond written, and to ſay, / will ſeal and de- 
Aver to you this bond; but he muſt bring the writing with a ſeal 
clapped upon it, and ſay, I deliver you this as my att and deed; and if 
he omits the doing of any one thing that is eſſentially neceſſary to 
the 1 deed, he has not performed the award; per Holt, 
Ch. J. 12 Mod. 533. Trin. 13 W. 3. in cafe of Lancaſhire v. 
Killingworth. 1 JJ --E + 


(8. a) What 


_— —_— - Y CC. _ 


„„ ee 


Condition. 


(S. a) What ſhall be ſaid a Performance, and what 
| a Forfeiture, 


Ir. FF the condition of a feoffment be 29 7 J. S. if he infeoffs Br. * 
: J. . and two others, this is no good performance, but the — 

condition is broke. 21 Aſſ. 28. | S. C. and 

| ſays that 


therefore the feoffor enter'd for condition broken, and J. S. ouſted him, whereupon the feoftor brought 


alliſe and recover'd. And Brooke ſays, Et hc vide, that he ought not to infeoff more than contain'd in 
the condition. Br. Conditions, pl. go. cites 36 H. 6. 8. S. P. by Billing. An annuity is 
granted until the grantee purchaſes 5s. of rent, and he purchaſes 58. rent jointly with another, this is 
no performance of the condition; but if a condition is that if J gy 2 rent of 5s. Habend' & 
Percipiend' to me and my heirs, and a ſtranger having a rent of 5s. iſſuing out of my land, releaſes 


this to me and my heirs; the condition is performed. Dy, 15. pl. 72, 80. Trin. 28 H. 8. 


[2. If the condition be, that whereas B. hath bound himſelf ap- Hob. 134. 
prentice to the obligee [obligor] for ſeven years, if the obligor re- N 
tain, keep, and employ the ſaid apprentice in his own houſe and ſervice, —Brownl. 
in the art of ſurgery, during the term, the obligation ſhall be void; 57. Coven- 
and after the obligee [obligor] ſends the apprentice in a voyage to the 4% 5 — 
Eaſt Indies, in the company of others expert ſurgeons, the better to adjudged. 
l:arn the ſaid art, this is a breach of the condition; tho* by the See 
condition he is not reftrained from ſending his apprentice into other (Ob) pl. 
places about his cures, yet he ought (*) always to be of his houſ- ol. 
hold, going and returning, and in his ſervice, and not put over to 
any other; for the putting an apprentice to another, is a great truſt 1,2, 3. S. C. 
for his diet, health, and ſafety ; and generally a man cannot compel ef the name 
his apprentice to go out of the realm, if it be not expreſsly agreed, „ or? 
or the nature of the apprenticeſhip imports it, as if he be bound ap- 
prentice to a merchant-adventurer, or ſailor, Hobart's Reports 181. 
between Coventre and Mocdhall adjudged. ] 

' [3- If a man ſeiſed in fee of lands, leaſes it for years, and the Co. J. 475. 
leſſee covenants to render the poſſeſſion to the leſſor, his heirs, and aſ= fl. 3. Hin- 
ns, at the end of the term upon requeſt ; and after the leſſor aſſigns 8 5 Ny 
aver the reverſion to two, and one of them, at the end of the term, judged for 
comes to the leſſee, and demands the deliverance of the poſſeſſion, the plain- 
though the other never demanded the poſſeſſion, yet by this demand, 8 
by one only, he is bound to render the poſſeſſion, otherwiſe he — 8. C. 
hath forfeited his covenant; for the demand of one joint-tenant is adjudg's per 
ſufficient for both. Paſch. 16 Jac. B. R. between Linghen and int Cre tor 
Payn adjudged. ] 1 


428. 


—odb. 
5 272. pl. 382. 
Ingin v. Payn, S. C. adjudged. 


4. If A. be bound to inſeeſff me, it is no plea that he has infeoßed 
„F. by my command, for J have no action to recover it from him; 
ut if he be bound to pay me 10 l. payment to J. S. by my command is 
a good plea, becauſe I may have debt or accompt againſt him; per 
1 to which Billing agreed. Br. Conditions, pl. go. cites 
23 5. Annuity 
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152 LY Condition. 8 
5. Annuity granted guamdiu the grantee ſhould be friendly and 
obliging to the grantor, there if the grantee /abours to put the grantsy 
ot of ſervice, this is forfeiture of the annuity. Br. Conditions, pl. 
148. cites 7 E. 4. 16. 
6. Conc:tion of a recognizance taken before the mayor of Lon- 
don was, to deliver quiet paſiſſien at the end of a term to the mayor 
f 153 ] to the uſe of J. S. &c. The key was delivered to the mayor, the 
houſe empty and the doors locked; but within an hour after a per- 
ſon claiming right to the houſe, and whom the obligor was ſuppoſed 
to favour, c::'724 the houſe at a hop door by a key he had kept a 
long time; whether this was a performance dubitatur. See D. 219, 
pl. 9. Mich. 3 & 4 Lliz. Parry v. Smith. 
Le. 298. fl. 7. A. ſciſed of lands in feen ie two fons, and deviſed to his 
25855 8. C. youngett ſon certain lands in tal, wainger to his firſt ſon on con— 
ur . dition net to alien or diſcontinue, but i, jointure to his wife or 
condition Wives, and only for life or lives of ſuch wife or wives. Deviſce 
was broken levies @ fine to a ſtranger, and by deed declares the uſe to himiclf 
5 _— and his wife and to the heirs male of his own body, remainder to 
had allowed the heirs of his father, and avers that this fine was for jointure of 
the dev ee his wife; adjudged that the levying the fine is a breach of the con- 
to diſcon- dition. Mo. 212. pl. 353. Mich. 27 & 28 Fliz. Rudhall v. 
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tinue for life , .. 

to make a NMilward. 

Jointure to 5 

His wife; now he has exceeded his allowance, for he himſelf might have made a jointure to his wife 
indefeiſable by fine upon a grant upon a render for life, &, But this fine with the proclamations is 
a bar to the former entail which was created by the deviſe, and has created a new entail, and the for- 
mer tail was barred by the fine againſt the intent of the deviſor ; alſo by this fine he has created a new 
remainder, fo as his iſſue, inheritable to this new entail, might alien and be unpuniſhed, which was 
againſt the meaning of the deviſor. 
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Obligation 8. If a covenant be to make an eſtate to A. and it is made to B. 


1 to the uſe of A. Periam J. ſaid he doubted if it was good or not. 


if J. 5. Godb. gs. in pl. 106. Mich. 28 & 29 Eliz. C. B. 
maktt an : | 

ebligation to the plaintiff before Michae!/mas, that then, &c. the defendant pleaded that FJ. S. 
made the chiigation, and ſealed and delivered it to another as bis deed to the uſe of the plaintiff ; and it 
was acjudged, that it was no performance of the condition, for the meaning was, that it ſhould be a 
good deed to the plaintiff, and perhaps the other will not deliver it to the plaintiff, Cro. E. 143: pl. 
Ge Trin. 31 liz. C. B. Peaſe v. Draiton. | 
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9. Debt on bend with condition to give and grant to A. his heirs 
and aſſigns, defendant pleads he has been ready to give and grant; 


ities 1 


1 

1 adjudged ill, for he muſt plead that he did it; otherwiſe had it been 

7 l if the words had been as counſel ſhouid adviſe, Brownl. 75. I rin, 

mt 11. Jac. Chapman v. Pefccd. | 

1 10. A man makes a ferfjment of lands in fs ccunties, with 4 
1 condition of re-ofſurance. A re- aſſurance is made of lands in four 
| counties; it is a breach of the condition but only for the lands in one 


os county, and a ood performarce for the other; rcfolved by Hobart 


* 


By Ch. J. Coke Ch. J. and Lord C. Egerton. Mo. 823. pl. 112. 
1 14 Jac. in Canc. the King v. Howerd. | 

* 5 11. Condition that a conveyance ſhall be to A. B. and C. to the 
Þ 0 uſe of D. and the heirs male of his body, the remainder ts the heirs 
+ lj male of E, Ihe limiting the rcmainder to E. and the heirs mal? 
:+# | | ot 


Condition. | 153 


of his body is no performance, for they agree not to the words of 


the condition. Het. 177. Trin. 7 Car. C. B. Stone v. Til- 
derſley. = 5 | 
12. Debt ſur obligation, the condition whereof was, fo leave and 2 Jo. 133, 
bequeath unto the obligee, the third part of the eftate &c. the obiigor n 
joins him with two others as executors ; the obligee dies inteſtate. ee | 
The adminiſtrator of the obligee brings an action on that bond; es, that an 
the queſtion was, whether that were a performance of the cone *xpret; 3 
8 I . - y' vV:1:1S necele 
dition. 2 Show. 69. pl. 54. Trin. 31 Car. y B. R. Impe V. 1 itt, ſary to au- 
| lwer to the 
condition, and legacies may be given by the will; and if not the defendant ou ht to ſhew it. The 
court inclined for the plaintiff; ſed advila.e vult. | 


13. Two men and their wives join in a grant of their wives | 154 “ 
lands being parceners, and covenant, that thry and their wives have, einn. 42. 
goed right to convey the lands and to mate further ajjurance ; it was ne. 1 on 
aſſigned for breach that one of the women was under age and died, ,,recs per 
and that the right of the lands deſcended to her fon an infant, and ſo gur. 


the eltate of a moiety diveſted out of the plaintiff. This was held 


a a breach and judgment for the plaintiff, niſi. 2 Jo. 195. Paſch. 


34 Car. 2. B. R. Nath v. Aſton. 


(r. a) What ſhall be ſaid a Performance. 


L. IF a man leaſes for life, upon condition that the leſſee Hall not Where 2 
do any waſte, and after the leſſee ſuffers the houte to fall for leaf is made 


| . . k x ; g 8 . 
want of covering and reparation, which is not any act of doing, #9" 0% 


but a permiſſion, yet it ſeems that the condition is broke, for the waſte be 
words are, any waſte, and ſuch waſte is within ſtatute of Glcu- one he may 


ceſter, which ſpeaks of doing of waſte ; and it ſcems that the per- {00-2 
miſon F the houſe to fall may properly be ſaid a doing of waite, guſe falls 
which is a collateral thing, which is but as much as if he had ſaid, 5 tempeR, 
if he had diſinherited him. D. 11 Eliz. 281. 21. but quære.] anne 
| re-enter, 

| = | f but if it be 
uncover'd by tempeſt, and ſtands, there if the tenant has ſufficient time to repair it, and does not, 
the leſſor may xe-enter, but not immediately upon the tempeſt, for it is no waſte till the tenant uf- 
fers it ſo that the timber be rotted; per Hull; and then it is waſte, Br. Conditions, pl. 20. tites 
12 H. 4, 5. Ir he ſuffers it to continue unrepaired, fo th at at laſt the houſe is caſt down by a 
tempeſt, it is waſte, Mo. 62. pl. 173. Trin. 6 Eliz, Anon, See Tit. waſte, pl. 44. and the 


notes theres 


2. [So] if a man leaſes land, upon condition that the leſſee 18 man 
ſhall not do waſte, and after a flranger does waſte, yet this is not leates land 
any forfeiture, becauſe a condition ſhall be taken {tricily. Paſch, for years, 
44 Eliz, B. R. between Baſpoole and Longe, by three juſtices. ] 8 

| Jeties ſia ]! 
not cut trees; If the leſſee makes leaſe for 2 years, and the ad leflte cuts the trees, this is no breach 
of the condition, Mo. 49. pl. 149. Paich. 5 Eliz. Anon. 


3. If a man makes a feoffment in fee, reſerving rent, upon 
condition that if the rent be behind, and no diſireſs to be found upon 


the premiſſes, to re-enter, If the rent be behind, and ns diftreſs 
| but 
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154 Condition. 


But & cupbeard in à houſe lord, fo that the feoffor cannot come at 
it, this is a forfeiture; for when the place is not open to the diſtreſs, 


+ bly 
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if it 186 all one as if there had been no diſtreſ there, Mich. 21, 32 
4 Eliz. B. R. per Wray, upon a ſpecial verdict.] 
its 4. If a man is to carry a load of timbe: to a wharf to be J4¹ã 
2" down where the owner ſhall appoint, if the carrier gives notice when 
"7s he will carry it, and requires the owner to appoint a place, which 
1 he does not, the carrier may unload the timber in any canvenient 
. lace at the wharf, and return. 2 Lev. 196. Trin. 29 Car. 2. 
1 R. Virtue v. Bird. 
1 : 5. Where upon payment and receipt of money a man is to de ſo or 
1 fo, it was held that @ tender is as much as an actual payment. Per 
3 Holt, Ch. J. 6 Mod. 33. Mich. 2 Ann. B. R. in caſe of Squire v. 
3 Grevel cites Sti. [481] London v. Craven, and ſaid that the au- 
5 thorities have been ſo ever ſince. | 


: 6. Deviſe of lands to truſtees, to the uſe of RY and his heirs 
| male, in cafe plaintiff's father ſettle 2 thirds of the eſtate which was 
155 ſettled on plaintiff *s father on his marriage; and in default thereof, 


Cro. J. 74, [. J F there be leſſee for years, upon condition not to deviſe it to 
75s Pl: 4+ any body, but only to his fans or daughters, and he deviſes it 
otton, v. 5 
Horton, fo @ ftranger, and dies, and his executor newer conſents to the deviſe, 
S.C. the yet this is a forfeiture, becauſe he hath done all that was in his 
— power to paſs it by the will; and this puts it in the power of an 
be thould executor to execute it. Trin. 3 Jac. B. R. between Burton and 


1 ' or in caſe of plaintiff's death without iflue, truſtees to hold the 
= lands to their own uſe. Plaintiff's father by will deviſes all his lanar, 
Wo Being 6000 J. per ann. charged with 30,000 l. debts, to his ſon the 
0 7 plaintiff for life, remainder to his ff Oc. * in ta:! male. This is 
1 a good 1 of the condition, Vern, 79. pl. 73. Mich. 
3 1682. Popham v. Bampfield & ald. A 
1 (U. a) Condition broke. What act ſhall be ſaid a' 
447 Forteiture. ¶ Doing his Endeavours, or putting in 
1 another's Power to perfect it Cc. pl. 1, 2, (2), 
1 ®* Se> (v. * [ Quiet Enjo t, pl. 6. & | 
1 3 3» 4+] Quiet Enjoyment, pl. 6. &c.] 


OI 


aber ve > 
S l 
r 
+ 


F 

| ; | not alien to Horton, by three againſt one.] 

70 any beſides 

3 his children. Leſſee deviſed part of the term to H. his ſon after the death of his wife, and made two 
Wi. rangers executors and died. Three juſtices held, that it was not any breach of the condition, but 
3 [ Williams . & A} for they ſaid that this was not a deviſe to the wife by implication, for if fo it 
: Vit w ould make a forfeiture of the eftate ; and this deviſe to the ſon, after the death of the feme, is only 
- a demonſtration when his eſtate ſhall commence, and the executqrs may well have it in the interim, 
1 and a difference was taken between a deviſe to the heir after the death of the wife, and this deviſe to 
3 the ſon after the death of the wife, as to her taking an eſtate by implication, and cited 13. H. 7. Ber 
Bis they held, that if the deviſe be allowed to be to the feme by implication, although the executor never 
4} we: aſſerted thereto, yet it is a breach of the conditioa; for he thereby made an alienation 3 and the none 
= conſenting of a ſtranger ſhall not take away the advantage which the leſlor had by this act. So it w43 
Bit . reſolved in the lord Borough' caſe in this point. | | 
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2. So if ſuch leſſee deviſes the term to bis executor for payment ny 
ef his debts, (as it ſeems it is to be intended to make the deviſe Fol- 429. 
void) though this deviſe is void, becauſe the law had veſted ic in *— 
him for the (*) ſame cauſe, yet in as much as he hath done his en- 
geavour to paſs it by the deviſe, this is a forfeiture, Trin. 3 Jac. 

B. R. in Burton and Horton's caſe, held by three. ] 

2). [So] if leſſee for years, upon condition not te alien without » Oro. E. 
the aſſent of the leſſor, makes his executor, and deviſes it to him, 815, 876. 
and the executor enters generally, the teſtator not being indebted to f. 5: S, C. 


o . . ; 9 0 - * but S. P. $3 
any body, this is a forfeiture of the condition. P. 43 El. B. R. ont, 4 
between * Dumpere and Simms agreed per Curiam, ] tioned abit 


whether the, 
executor by entering generally ſhall be in as legatory, becauſe then clearly by the d-viſe the conditi »n 
is broken; and Gaway J. ſaid, that he thall, but the other juſtices faid nothing tu that point. 
8 Rep, 119 b. S. C. but not S. P. Se deviſe (D. a) pl. 3. lord Windſor's caſe.— 8. P. adjudged 
a forteiture and breach of che condition, becauſe the general entry ſhall be intended as deviſed; cites 
Arg. Mo. 351. pl. 470. and Fenner J. laid it was true, and to adjudged to his knowledge 29 Eliz. LA. 
Burroughs v. Ld. Windſor. 


[3- If there be a grantee of a reverſion, upon condition net 12 
grant it over to J. S. and he grants the reverſion to J. S. by his 
deed, though the leſee never attoryns, yet this is a forfeiture, be- 
cauſe he hath done his endeavour to grant it, and put it in the 
power of a ſtranger to perfect it. Tr. 3 Jac. B. R. in Burton and 
Hortin's caſe, per three, ] „ 

(4. If leſſee for years covenants not to affizn it, by which it may © 1 56 } 

come to F. S. and obliges himſelf to perform covenants, and after 
he aſſigns it to F. D. this breaks the condition, in as much as by 
the means it may come to J. S. Tr. 13 Ja. B. between Cumin and 
Richardſan, per Curiam. ] | 

[S. If the condition of an obligation be, that he ſhall net be aid- Hob. 302. 
ing and affiſting to E. in any action to be proſecuted again/t L. the pi 383.8. C. 
obligor { ob/igee ] and after the obligor joins in a writ of error with E. 3 
and another againſt L. upon a judgment in treſpals againſt them — 
three, which is apparently erroneous ; this is not any breach of the that he 
condition, for this is not properly an action, but a ſuit to diſcharge mould not 
himſelf of a tortious judgment, in which they ought all to join. — 


H. 17 Ja. B. between Lambe and Toner, dubitatur.] proper fuits 
againſt the 


plaint'ff; and adjudg'd to be no breach. Hutt. 40. S. C. adjadg'd accordingly; and it he woul | 


have reſtrained him trom joining in a writ of error, it ought to have been preciſely contain'd in the 


ondit ion, and ſhall not be taken by a large expohtion to make a forteiture of an obligation, by 2 g:= 
neral and ambiguous ſenſe, | 


[b. If a man leaſes for years, and covenants with the leſſee, that Jo. 360. ol. 
he thall enjoy it without any lawful interruption by the leſſer, or any? _ 5 
claiming under him, and allo covenants that the land ſhall remain and N 
continue to the leſſee and his aſſigns, of the ciear yearly value of 20 5, but it a 
over ail 4 during the term, and after the Hr enters upon the _— 
leiſee, and ouſts him tortioufl;, and takes the profits for ſeveral years, had ee 
fo that it does not continue to the leſſce of any value, for {becauſe } it had been 
the leſſor took profits, he hath broke his covenant; for though the hetwile. 
leſſee may have an action for tie interruption upon another cove- 
nant, yet by the ſpecial words he lata covenanted, thac the land 
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ſhall continue to the leſſee of ſuch a value, and fo the leſe may have 
hrs action upon one covenant or the other ; and it ſhall not be intended, 
that the covenant was made to the intent to warrant the land to be 
of this value generally, and not to the lefſee, when it is expreſly 
covenanted, that it ſhall continue to the leſſee of this value. Trin. 
11 Car. B. R. between Cave and Brook/by, adjudged upon de- 
murrer per totam Curiam, except Brampſton, who doubted thereof; 
but there the firſt covenant did not appear in the pleading, for this 
was not pleaded; but the court, ut ſupra, delivered their opinion 
as if it had been pleaded. Intratur. P. 11 Car. Rot. 265.] 
I:wasagreed 7. If A. leaſes lands to B. for years by indenture, and covenants 
hs {that B. ſhall eũ the land peaceably and quietly to his own uſe, ac- 
2>H.- 12. Cordiag to the intent of the indenture, without any lawful impedi- 
and 46.E. 3 ment, ſuit, diſturbance, ejection, contradiction, moleſtation, charge, 
b 1 incumbrance, or denial of the ſaid A and after A. enters upon B. 
Tor chects = 33 7 . "BI. 
id and u ſturbs him in the taking of the profits, without any lawful title, 
ma, have but as a treſpaſſ;r, this is not any breach of the coveaant, becauſe 
1 it is expreſly limited that he ſhall enjoy it without any lawful diſ- 
ftturbance; and fo ad:turbance by tort is out of the covenant, Mich. 
11 Car. B. R. between Dewi? ani Sacheverel, per Curiam, ad- 
Judged upon a demurrer, in an action of debt upon an obligation, 
Fel. 430. (*) the condition thereof was for the performance of the covenants 
GW of an indenture. Intratur, 11 Car. B. R. Rot. 437.) | 
Yelv. 226. [S. If the condition of an obligation be to fave the obligee harm!:js 
Dougity v. of and concerning the will of F. S. and of all legacies given by the 


- me. S. C. 1 . . 7 1 
on > Jame will, and after Heis jued in chancery as adminiſtrator, and there 
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F wo” m2 3 

* eou-t after conſtrained to pay a legacy due by the ſame will; this is a * breach of 
1 IR the condition, though the ſuit and decree be in a court of equity, 
4 de Meint M. 10. Ja. B. R. between Dawtie aud Fawne, per Curiam. ] 

I. upon the | | 

5 matter of pleading. ——Browrl. 17. S. C. but is only a tranſlation of VIV. — 2 Buiſt, 19. S. C: 
5 adjudged againſt the plaiatift on the point of pleading. 

5 11 — : 
1 [9. If the parſon aſſumes to the pariſhioners, in conſideration 
:Þ &c. that he ſhall be diſcharged of the tithes of the lands, and atte 
„ ſues him in the eccleſiaſtical court for his tithes ; this ſuit, tho” he 
#3 does not there compel him to pay the tithes, is a breach of the 
10 aſſumpſit. M. 10 Ja. B. R. between Brown and Kinman.] 


(10. If Ice for years aſſigns it to F. S. and after affigns it 15 
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87 D. and covenants with J. D. that he 1s poſſeſſed of the term, an 

by ts that F. D. ſhall enjoy it, and thall be ſaved harmleſs of all incum— 
is brances done by him; the firſt aſſignment is not any breac,, of the 

Wb covenant before entry made by J. S. nor any diſturbance of the 

Bl poſſeſſion of J. D. M. 8 Ja. B. between Lamme and Sir Lew:s = 
Fs a Treſbam per Curiam, ] 1 Ti 
141 Hob. 35. in [II. If the leitor covenants with his leſſee for years, that it hall E 
4 — be lawful for the leſſee peaceably Sc, to enjoy the land, and after 5 
1 Cro. E. 344. the ſor enters tortioufly upon the leſiee, and ovfts him; this is a Gt 
1 pl. 15. Co- breach of the covenant, for the intent was, that he ſhould enjoy it i 
Fi ru-'s caſe, without the interruption of the leſſor, H. 39 Eliz. B. R. Cres 2 
3 a Hudę - d for S g a or 
1 . the plaintiff caſe adjudged, o it would have becn, tho" the word (peaceabiy) tu. 
* | had 
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lad not been within the covenant. Hob. 49. 20 H. 7. 12. 6 E. — ar- 
| gument. 
3. 4. 


See 
(R. a) pl. 4. $. Co 


0 12. [So] if the leſſor covenants with his leſſee, that he Hall have 3 Le. 45. fl. 


and enjoy the land quretly and peacably without eviction and inter- er 75 — 
ruption of any perſon, and after a ranger enters by tort, yet this is a qe, not ys 


breach of the condition, becauſe the covenant is, that he ſhall pear. 
not be interrupted in his poſſeſſion. D. 16. El. 328. 8. [ Mount- - 8 rg 
. 8. To 
71 * : 'Y 
ford v. Cateb; 5 and ſeems to 
| be approved. 
C. cited Godb. 48.—8. C. cited by Vaughan Ch. J. Vaugh. 120. and ſays this caſe is not 
esdreſsle denied in Filex and Tiſdale's caſe, Höb. 35. S. C. cited 2 Vent. 62. and ſaid, that it 
fem to go upon the word, of abſque interruption? alicujus, and cited Cro. J. 425. [pl. 10. Paſch, 
15. Jace . Brooking v. Cham. }, where the promiſe was to enhoy without the interrupti n of any 


perſon, and ye: held that a title ought to be ſet forth. - When a man covenants, that his leflee ſhall 
enjoy his term againſt al men, he does neither expreſ ly covenant for his enjoyment agiiaft tortious 
ach, nor does the law fo interpret his covenant; i» where the leſſor covenanted that lefize ti uld en- 
1 12a.nſt his aſſizns, he does not covenant expreisly aginit the tort ous acts, nor ought the law to 
interpret, that he d es any more than in the other Cale z per Vaughan Ch. J. Vaud h. 123. Paich. 21 
Car. 2. C. B. in cafe of Hayes v. Blekerſtaff. 
f 75 8 N. 

[13. Ss if the covenant be, that the leſſor au ſave Harmleſs the Oro. E. 222, 

C hl 22 : 3 81 2 1 1 : 217. pl. 4. 
lire, concerning the premiſſes and pronts thereof to be received, | 


Foler u. 


againſt J. S. parion of EX F. S. after ejects the leſſee without Mapes, S. C. 


title, the covenant is broxe, Hobart's reports 49. cites H. 39 in B. pe for 
5 . . Wen tne 
LI. Feſter's caſe adjudged.] covenant 15 
. to ſave them 
harmleſs againſt a perſen certain, he onght to defend him ogain the entry of that perſon, b. it by 
art or tort, for he is damnified if he be ditturbed, though hy wrong, as 2 E. 4. 18. But if the co- 
veunat had been to ſave him harmleſs againſt ati vcr fons, there it ſh ul be taken for a lawful entry or 
eciciion; and the words (to ſave harmleſs) amour:ts t5 more than a warranty, for that is for lawful 
titles; But here is to be intended, that J. S. had good title, for ic is alleged that he is parſon, nd this 
is of the rectory, and that he entted and led it, by which it fhall be INTEn AQ? 4 he had intereit, and it was 
«yudged for the plaintiff, ——Ow. 100. J. C. adjudged tor the plaintiff Le. 324. pl. 458. 
S. C. adjudg'd for the plaint ff. Hob. 3. in pl. 29 cites 5, C. as d;111ged tliat the covenant was 
b:oke for two reaſons 3 one was becauſe it was to fave harmleſs for the receipt of the profits, & and the 
other becauſe it was againſt a perſon certain; both which did import that they ſhould receive no harm 
by that perion touching the profit. — 8. C. cited Vaugh. 127, 128. by Vaughan Ch. J. 
5 2 „ 112881 
[14. [82] if the leſſor covenants with his leſſee, that he ſhould 7 3435.7 
have, occupy, and enjoy the land demiſed, and after a franger enters? FE. $2.6 
ty tit and ejecls him," this is not any breach of the covenant, for Mo. $61. j4. 
tue law will not conſtrue this covenant to extend is tortious acts, with- 1183. Hl. 
nt an expreſs covenant. Hobart's reports, Tijdet and Sir IVilliam — 
Een, 48. adjudged.] he ought to 
: | : ſhew 1 title 
in the ſtranger, otherwiſe it is where it is alleged in ler himſelf; and another diverſity wag 
Ken between a covenant implied, as in the words of the demiſe, &c. and a covenant expreſs, as that 
hall fave harmleſs, and that leflee ſhall enjoy the lands, &c. for in the firſt caſe the covenant is 
„t broken by the entry of a ſtranger, unleſs the entry be by ritle, which amounts to an eviction of 
the term, But upon a covenint expreſs, che lefſor is bound to defend the land again& the entry of 
«ny man, and jud;ment tor the defendant.——Brownl, 23. S. C. aGudged for the defendant, becauſe 
the breach was naught.—3 Bulſt. 204. S. C. ſays it was laid that he did enter, and conatus fuit to 
tike the poſſeſſion, and they diſturbed him and put him out, Coke Ch. J. laid, that this covenant 
Walt be againſt all men; and fo without further debate the court held, that hege was a clear breach 
v1 Covenant, and judgment was entred for the plaintiff, ——- Roll. Rep. 397. pi. 23. S. C. according 
t 3 Bultt and judgment accordingly for the plaintiff.— Vasgh. 120. S. C. cited by Vaughan Ch. J. 
Hid it was adj uuged, that the interrupt on mult be I-gal or an Aon of covenant will not lye, becaute + 
Mere i remedy a, unit the interriptor. But it he be bound to warraut the land, &c. the bond is not 
to: teited 
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158 Condition. 
* unleſs the obligee be impleaded, and then the obligor mult be ready to warrint. Co. Litt. 
384. 2. 3 


Mo. 859. Fr5. [So] if the leſſor covenants with his leſſee for years, that 
= #79* he quietly and peaceably ſhall enjoy the land, without the impediment 
O. B. ad- and diſturbance of the leſſor &c. and after the leſſor exhibited a bill 
Judg'd 5 in chancery againſt the leſſee, ſuppoſing this leaſe was made in truſt 
_ for certain purpoſes but there it is decreed againſt the leſſor; this 


plaintiff, be . 
cauſe it was is not any breach of the covenant, becauſe the chancery hath nothing 


a ſuit of to do to meddle with the poſſeſſim, but only with the perſon, and this 


equity, = ſuit ſtands with the covenant, ſcilicet, the truſt. Tr. 12 Jac. be- 


mon law. tween Selby and Shute adjudged. ] 
—--Brownl. | 7 
23. S. C. adjudged for the defendant.——Raym. 371. 8. C. eited by Raymond J. Arg. and fays, 
that dy the record itſelf in Winch's Eutries, 116. it appears that judgment was given for the plaintiff; 
and Winch was one of the judges that gave the judgment, for this was 1 - xa and he was made judge 
9 Jac. and ſo he ſhould know better than any of thoſe who report the caſe, none of which then at- 
wy the court of C. B. but Brownlow; agd this judgment is entred not in his, but in Waller's 
ce. 


4 


2 Bron. 16. If a man deviſes lands wpon condition, that if he does not per- 
Ts. mit the executors of F. to take the goods that then were in the houſe, 
Millery. the eſtate ſhould be void &c. A dental by parol is not any breach of 
Francis, the proviſo; but it ought to be an act done, as the ſhutting the 
* door againſt the executors, or laying his hands upon them to reſiſt 

—＋ them, or ſuch like acts, ſo that by reaſon of any ſuch act he did not 
® Fol, 431. (*) permit them to take or carry the ſame goods according to the 


N proviſo. Co. 8. Francis 91. reſolved.] 
utw. 813. : 
Trin. 11 W. 3. C. B. all the court were of opinion, that the principal caſe of Francis is good law, 


but it was cited there on the point of notice. 


[17. If A. and B. are executors of C. who was a freeman of 
London, and A. upon the marriage of E. the daughter of E. 
covenants with F. who is to marry with E. = it ſhould be lawful 
wr the afereſaid F. from time to time after the marriage aforeſaid, to 
755 and Nea into 21 ſuch accounts 4 ſhould concern 4 of C, 
the teſtator, by which he may tce what money became due to be 
paid to E. In this caſe, if B. the ether executor hath any accounts 


I 159 J] which concern the ſaid eftate of the teſtator, and F. requires A. and 


B. to ſee and ſearch the Js accounts, and B. reſuſes to permit him 
to do it, but A. ſays he does not deny to do it, yet A. hath broke 
the covenant, for by this covenant he hath undertaken for B. and 
all other ſtrangers, who have any ſuch accounts, that they wil! 
permit F. to ſce and ſearch for the cauſe aforeſaid, by force of the 
words of the covenant, that it ſhould be lawful. for the aforeſaid F. 
Hill. 8 Car. B. R. between Robarts ana Willamot adjudged per 
Curiam, upon demurrer. Intratur Mich. 8 Car. Rot. 492. ] 

18. Feoffment to his ſon and heir apparent is no alienation within 
the condition. Arg. 2. Le. 82. in pl. 110. cites 46 E. 3. 

19. If a parſen makes a leaſe for years, and then reſigns, it is a 
breach of covenant. Hob. 35. pl. 39. in caſe of Tiſdale v. Eſſex 
Cites 12 H. 4. 3. | | | 

20. Debt againſt executors upon obligation with eondition that 
if the teſtator of the defendants did his endeavour to collect 101, rent 


wy. 
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for the plaintiff of his manor of D. and to render account of it next 


Whitſontide, and of this make gree to the plaintiff, that then &c. and 


ſaid that the teſtator did his endeavour to collect the rent, and that the 


teſtator died ſuch a day before Whitſontide &c. and the plainti ſaid 
that be did not do his endeavour ; and fo lee that this ſuftices for all, 
for if he cannot receive it, he cannot render account thereof, nor 
pay the arrears. Br. Conditions, pl. 92. cites 38 H, 6. 2. 3, 

21. Condition of a leaſe was, that if he alien to any perſon Ana tho“ he 
during his life, the leſſor may entzr ; lefſee deviſes it to another, rs mY 
this does not take effect in his life, but has an inception in his life. , who ac- 
Per Dod. Roll. R. 214. cites D 45. b. 31 H. 8. [pl. 3. Parry v. cepret it 
Harbert, and it ſeem'd to Brook and Hales, maſter of the rolls, 3" * = 
that it was a forfeiture. ] | | Wo 

s viſees, vet it 
was held a breach, becauſe he did what he could to have deviſed the land. 3 Le. 67. pl log. Hill. 
19 Elz. C. B. Ann, 4 Le. 5. pl. 20. Farry v. Herbert. S. C. in totidem verbis. 


22. Condition that he, his executors, or aſſigns, ſha'l not alien Cro. E. 25. 
without conſent of leſſor. B. died inteſtate, his admin/trator alien'd Jo 3 1 
without leave; per Periam J the adminiſtrator is not within the d 4,4 = 
penalty, for he is not in merely by the party, but by the ordinary; hat the 
and per Mead and Periam J. if a leaſe for years upon ſuch a con- — 
dition be extended upon a recoguizance, tis not an alienation againſt jor the . 
the condition; but if feme leſſee for years on ſuch condition takes mini lrator 
huſband, and dies, the huſband is within the danger of the condition, ys I 
for he is aſſignee. If the king grant to a ſubject bona & catalla e Ys 
felonum, and leſſee for years on ſuch a condition is outlaw'd, upon 123.pl.172 
which the patentee enters; now per Periam J. the patentee is not g,. 
bound by the condition, but Mead J. contra, for the condition 5 
ſnall go with the land. Le. 3. pl. 6. Mich. 25 & 26 Eliz. C. B. ingly by 3 


Moor v. Farrand. 1 


other e contra, 


23. Donee on condition not to alien has iſſue 2 daughters; one Cro- 1 35. 
lies a fine far conuſance &c. Come ceo to the other. Adjudged eee 3 
a forfeiture, Le 292. pl 400. Mich. 26 & 27 Eliz. B. R Anon. Ichig. S. C. 

| h 5 Te the Laugh - 
BY had i ſue 2 ſons and die, and one of the ſons diſcontinues the land; and held a breach ot the con- 


7.4. Leaſe for 60 years, and /o from 60 to bo without rent, 3 Le. 132, 
a 1ounts to an alienation. 2 Le. 82. pl. 110. Mich. 29 Eliz. B. R. 8 
A dr ge's caſe, The word 
: alination, 
in conditional eſtates among ſubjeAs extends not to a leaſe for 21 years or a life; for the term granted 
is ordinary and reaſonable as ſome think, Jenk. 275. pl. 97. 


25. A. was bound not to alien ſuch a manor. Alienation of one | 1C@ J 
acre parcel of it, is a breach. Arg. 2 Le. 83. pl. 110. Mich. 29 
Eliz. in Large's caſe. | 

26. Entring into a Ratute to the value of the land ma be con» 3 Le. 183. 
ſtrued alienation within the intent of a will. Per tot, Cur. 2 Le. 8. ©, 
83. pl. 110. Mich. 29 Eliz, B. R. in Large's cal2, DOE 
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* —— way $8. thoront 4 D TY — ad 
eee 2% Sats noma * 
n - 2 I . 
8 — 


. e 


1 * 1 1 n 5 * * 7 RAM ” 1 
RB * n 72 5 * 5 hits F == 
e 3s TX] * * of * J — 4 8 - "4 
1 5 a 4 * * ” 1 * 1 7 * _— 
p ——— SY > 40% Ln 77 1 * 1 Oe. *- . Hd 
« 2 eK * wah i l 44 


OY 


ee 


— 


„ 4 2 
1 2 * 


ar, 
. 


ES 


+ 
* 


L $ \ * t 
ee ee eee 


„ 


„ 


A 


ee 


N RS 
as * 5 * . 


#14. 1.4 1 1 
, 22 * "ry pit (na ei An 
WF" Ah > 4 . * ——— 3 
1 L 6 4 


N F< — 2. - ** ty x oh . 
og SE 44h NEE” e . 16A 


5 29 
A ION * . 1 


* 

e 

> tad GA Apr 9 2 
1 


BMA? + re 183 
XI 8 * 7 


Ms df - 


& whe 


S l 3 C. n 23 r, 505 ee e 

. * an 44 7 2 55 5 Nl” Sh 92 Jo * SN; N = 7 e 

— ona 4 „ oc. vpn e ops. oder bn 14 1f * nn 5 
ES A. * * „ * _"_ PPP I oe ONT SPE 


ere ages Sy . 
r ” 83 n 


83 


2 


4 8 EY m_ ** 9 4 * 
o r 
9. oi + 8 OY - WF, 
n Seen ey: pe-og 7 
9 . * , 


{ 
; 
1 
Fo 
TH 
3 
bt 
$- 


— 9 


ö 
— 5 ” 


mined BY reſtrained from aliening by exprets words, for it extends to the 


dy the leſ- becauſe the is not within the words, for ſhe cannot alien to her- 


epinion of Stamford and Catlin as law, 


160 Condition, 
Cro. E.33t. 27. A leaſe was made for years, upon condition not to deviſe ſ d:. 
pi. S. Berry niſe] the land, or aſſign over his term, and by his will he deviſed it; 


* 5 Gawdy, Fenner and Clench held clearly, that the condition was 


the condi- broken; for by this deviſe the term is diſpoſed by his gift, which is 
2 — an alienation, and is as ſtrong as any other alienation. But Pop- 
his erecu. ham delivered no opinion. Cro. E. 330. pl. 6. Trin. 36 Eliz. B. R. 
tors or af- Barry v. Stanton. a 
fignees, de- | 

miſe the lands more than from year to year, then the leaſe to be void; and he deviſed it to his fon who 
entered by aſſent of the executor, and all the juſtices held it 2 breach; for a condition thall not be 
taken fo ſtrictiy, that it hall be according to the preciſe word, and if the meaning be broken, it is a 
breach of the condition, and judgment accordingly.——Gouldſb. 184. pl. 142. Cole v. Taunton, 
S. C. held a breach. Ow. 14, 25. Taunton's caſe, S. C. reſolved, that rigore juris this is a breach, 
yet it was ſaid that it was very hard, according to equity, that the eſtate ſhould be loſt ; for he inten ted 
by his wil! to prefer his youngeR ſon to whom he deviſed it, and not to break the condition, and did 
not think that it was any breach of it, and for this cauſe ſome doubt was made of the caſe ; but after- 
wards juigment was given as atorefail.——Poph. 126. S. C. adjudg'd per tot. Cur.—8. P. by 
Rhodes J. Gouldlb. 49. in pl. 10.5. C. cited D. 45. b. Marg. pl. 3. | 


D. 152-2 28, Debt upon obligation for performance of covenants, one was, 


. ; N that the leſſee, his executars ar aſſigns, nor any other 1ho ſhall have 
M. Anon. the e/tate, or interejt in the term, or any part thereg, ſhall not alien 


S. P. and 3 their eſtate torten licence of the lefſor, but only to his wife or chil- 


— oo dren; the leſſee dewijeth it to his wife, and makes her executrix, wha 
traint was enters as legatec, and takes huſband, and they alien the eſtate. It was 


not deter- the opinion of 3 juſtices the covenant was broken, for the wife is 


— 3 leſſee and his aſſigns, and ſhe is aſſignee. But Walmſley doubted, 


tors to one g 
of his ſans, King. 


and to he | | 
could not grant it over without licence; but Stamford and Catlin held that he might, for that the re- 


S. C. cited 4 Rep. 120. B. by the reporter, who feems to approve of the 


es execu- ſelf. Cro. E. 757. pl. 24. Paſch. 42 Eliz, C. B. "Thornhill v. 


Nraint was cctermin'd. 


29. Leſſee for years upon condition that if he demiſed the pre- 
miſſes, or any part thereof, for more than one year, then the Eser, 
Sc. might enter; he did not leaſc it, but he deviſed it to his fon ; this 
was held a breach of the condition. Gouldſb. 184. pl. 142. Hill. 
43 Eliz. and fays that the cafe of 31 H.8. 45. rules the law in this 
cate; for a deviſe is taken for a breach of the condition, and cites 
27 H. 8. 10. but the reporter adds a quære it he might not have 


ſuffer'd it to come to his ſon as executor. F 
8. P. he'd 30. Deviſe to A. in tail provided not to alien otherwiſe than to PE 
EY leale for the term of any number of years as may be determinable i. 
by Dari 4. upon the death of three or fewer perſons, &c. and in caſe of alie- WW 


ley, bu: nation the remainder over to B. A. made a leaſe for 1000 years to 
Warburtan J. S. who never entred Per omnes J. præter Warburton J. this is 
© 7. no alienation within the proviſo on which an eſtate may ariſe to B. 


- os ot becauſe A. who made this Teaſe was but tenant in tail, and then the ſtat 
8. C. leaſe is determinable on his death, and ſo the iſſue is not prejudiced; fen 
| and it was not the intent of the deviſor to reſtrain A. to make a no 

leaſe which ſhould determine by his death, becauſe it could not pre- to; 


judice the iſſue, which was what the deviſor was taking care - ; 
| beides 


4 = 


Condition. 161 


beſides, if he had annexed an expreſs condition, that the tenant in 
tail ſhould not make an eſtate during his own life, it would be a 
void condition; but Warburton J. e contra. Mo. 772. pl. 1067. 
Trin. 2 Jac. C. B. Lovice v. Goddard. 

31. A. makes leaſe for years to B. Leſſee gives bond not to alien 
the ſaid term, and in the leaſe is a condition not to aſſign the leaſe 
without conſent of leſſor ; the leſſor gives him licence by deed, and 
upon this the leſſee aliens; the bond is forfeited, Jenk. 120. pl. 41. 

2. A manor was granted on condition not to alten any part by 
which it ſhould not immediately revert; a grant of a copyhold was 
not within it; per Coke Ch. J. Roll. R. 203. in pl. 4. Trin. 
13 Jac. B. R. cites D. 17. El. 


33. Fointenants upon condition not to alien, and one releaſes to 8. C. cited 


the other, tis no breach of the condition; per Hitcham Serjeant. 7 — 2 
Win. 3. Paſch. 19 Jac. in caſe of Waſe and Pretty. 213. as ſaid 
by Wiuch J. 


and Hitcham, that it makes no degree for releſſee is in by leſſor, and cited Co. Litt. 184. 


34. Committing treaſon is no breach of a condition not to alien; But per Ho- 
per Jones J. Jo. 20. Hill. 20 Jac. cites 7 El. D. 243. Lord Pom K. 
Arundel's caſe. ture for ſe - 

"7 _ lony or trea- 
ſon is an alienatiation as well as feolTment. Jo. $0. Paſch. 1 Car. in Cam, Scace. 


35. Condition that if A. obſerve, fulfil and accompliſh the Leh will 
F B. and ſhall content and pay all beque/?s and legacies according to 
the intent and true meaning of the ſaid laſt will. B. was ſeiſed of 
lands in capite, and deviſed them by his laſt will 16 C. in fee, and 
gives diverſe legacies, and makes D. his executor, and dies, A. 
(who was heir at law) enters into the third part of the land. Per 
three juſtices this was no forfeiture, but per two juſtices it was a 
forfeiture z but they made a general certificate to chancery, that 
by the opinion of the major part it was no forfeiture, and fo it was 
decreed. Jo. 265. Trin. 8 Car. Egerton v. Egerton. | 

36. It was ſaid, that if eee for years covenants with the leſſer 


ut th aſſign over his term without the leſſor's conſent in writing, and 


afterwards without ſuch conſent deviſes the term to J. S. this is not 


| a breach of the covenant; for a deviſe is not a leate. Sty. 483. 


Trin. 165 5. in caſe of Fox v. Swann. 

37. Bond conditioned to perform covenants, whereof one was 
to repay money, if the defendant or others ſhould ſue or trouble, charge 
or vex the _ as adminiflrator ; adjudged, that a ſuit in equity 
i a ſuit within the condition, and that whether the ſuit be for tae 


| fame money or not, ſo it be againſt him as adminitrator, 2 Keb. 


288. pl. 63. Mich. 19 Car. 2 B. R. Aſhton v. Martyn. 
38. Debt on bond, te pay ſuch cots as ſhould *be tated by two ar- 


bitrators by them choſen. Defendant plcads, that none were 


ſtated, Plaintiff replies, that defendant brought net in his bill, De— 


| fendant demurred for though if the defendant were the cauſe that 
no award was made, it was as much a forfeiture of his bond as not 


to perform it would be; yet here there was a precedent act of the 
| N 2 Plaintiſt 's 
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. Condition. 


plaintiff's neceſſary viz. to chuſe an arbitrator, which he ought to 


have ſhewn before any fault could be athigned in the defendant in 
not bringing in of his bill, and to this the court did incline ; ſed 
adiornatur. Vent. 71, Paſch. 22 Car. B. R. Baldway v. Outton, 


C162] (U. a. 2) For quiet Enjoyment. See (U. a) 
ö pl. 6. &c. 


The war- 1. FE ME recovers in dower againſt I:fſze. Afterwards leſſee 
ranty ex- leaſes ever, and covenants habena” Sc. pacifice gaudlend' Sc. 
tends only 4 that he had done no ad! to impeach &c. but that the afſignee might 


to acts done : ' ; 1 
— quietly have &c. the premiſſes &c. without any diſturbance &c. of 


by tie de- him, or of any other perſon, and gave bond for performance. Re— 
ſendant. ſolved the words (but that) depend on the precedent matter, and 


fo. 58. pl. 5 | 
—x > have relation to the words (that the leſſee had not done any act) 


——Du!. and are not abſolute words, and judgment for defendant. D. 240. 


1 S pl. 44. Trin. 7 Eliz. Broughton v. Conway. 
jvdg d ac- | 
cord ngly. Tenant pur autur vie leaſed for 21 years, and covenanted, that he had not done any 
act, but that the leſſce may enjoy it during the term. Ceſty que vie died within the 21 y: ars. Ad- 
udg'd that covenant does not lie; for the word (but) refers the ſubſequent words to the preceden: 
worus, D. 240. Marg. pl. 43. cites 40 Eliz. B. R. Peel v. Jervies. 


2. A tarſom leaſed his rectory for 3 years, and covenanted that 
leſlee ſhall have and enyzy it during the ſaid term without expulſion, or 
any thing done cr to be done by the lefſer, and gave bond to perform the 
ſaid covenant; afterwards, for not reading of the articles, he was 
deprived ipſꝰ fatto by the latite of 13 Eliz, The patron preſented 
another, wha being inducted oed the leſſee, It was the opinion of 
all the juſtices, that this matter is not any cauſe of action, for the 
leſſce was not ouſted by any act done by the leflor, but rather for 
nonſcaſance, and fo out of the compaſs of the covenant; as if a man 
be bound that he ſhall not do any waſte, permiſſive waſte is not 
within the danger of it. 4 Le. 38, 39. pl. 104. Paſch. 19 Eliz. 
C. B. Anon. | 
3. Condition that B. ſhall enjoy a leaſe of Bl. Acre immediate) 
after his death, the land being ſown; the executors of A. take tht 
corn It was held that it is no forfeiture, becauſe by law the corn 

. belongs to them. 4. Le. 1. pl. 1. Hill. 20 Eliz. Launton's caſe. 
S.C, cited 4. The leſſor covenanted, that the lefſee ſhould enjoy without any 
Rd.” late ful eviction, Afterwards, upon a ſuit in chancery by a ſtranger 
271, 372. againſt the Icfior for the land demiſed, the chancellor made a de- 
ys, that cree againſt the leſſer, and that the ſtranger ſbeuld have the land! 
ee, Lord Dyer held, that the decree was not any evitiion ; for although 
be di torted in Conſcience it * that the ſaid ſtranger have the poſſcilion, 
by that ſuit yet that is not by reaſon of any right in the ſtranger, paramount the 


__ þ title of the leſſor. 3 Le. 71. pl. 109. Hill. 20 Eliz. C. B. Anon. 

he tonk it, 

that ſuch a ſuit is not a breach of covenant againſt incumbrances, becauſe a decree is no incumbiane 

un the land, but à moleſtation to the pe ſon; and the law takes notice of ſuits in chancery, fr 3 

forbe ance to ſue in chancery is a good conſideration to ground an aſſumpſit, and of this ofi- 

n were the other 3 3udges.— The cate was, viz. in aflumplit, &c. the plainuft dectared of a0 
cou. 


na 


85 — 


— — 
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enerſe between him and defendant concerning a portior of tithes in B. and concerning a verd'itt agaluſt 
one H. T. for 18 J. obtained by the plaindiff for the tithes of B. Mead, and that the defendanc, in 
conſiderat on the plaintiff would, at his requeſt, acquit the ſaid H. . from the ſaid 18 /. &c. and ail 
arrea's of tithes, &c. did promiſe to a h the tithe hay of B. to bs the right of the laintiff, as beteng- 
ing io the ſaid pirtion of rithes, and that the pl ntiff trom thenceforth thould qu et!y re.eive che 
ſame w thout interruption, and atligned a breach, that the detendant did not permit him to receive 
the tithes of B. without any interruption, but in ſuch a term did proſecuere o ſuits in the Exchequer 
againſt him, ad damnum, &c. The plaintiff had a verdi and juigment, ard upon a w:1t of error 
brought, the queſtion was, Whether a ſu:t in the Court of Equity is fich a breach of this agreement, 
as the common law can take notice of it? All the jadges heli that it was; for the law takes notice 
of ſuch luits. Raym. 370. Trin. 32 Car. 2. B. R. Hunt v. Danvers. 


5. B. granted the next avoidunce to J. and gave bind to T. that | 163 J 
he ſhould enjoy the ſaid preſentment without any diſturbance or claim 
of the faid B.—S. releaſed to B. his intereſts in the ſaid advowſon. 
The church became void. B. affe red to juin with T. in preſenting to 
the avoidance, It was held, tnat the obligation was torf-ited, al- 
though that B. had a puiſne title to it after the obligation was en- 


tzred into. 4 Le. 18. pl. 62. Mich. 26 Eliz. C. B. Bluet's caſe. 


6. Condition to permit the plaintiff guiztly to take, reap, and Cob. 22. 
carry away corn. Coming on the land with ſtaves, and forbidding pO 
him to reap was adjudg'd a breach. And. 137. pl. 188. Mich. accortingly, 
20 & 27 Eliz. Burr v. Higgs. | 3 

1 S C. cited by Ray mond J. Arg. Raym. 371. Trin. 32 Car. 2. B. R. 


7. B. ſold lands to P. and covenanted that B. and his heirs ſhould 


quietly enjoy the lands without any interruption ; afterwards ſome 


controver/tes ariſing concerning the title, they ſubmitted to the auuard , 
of Sir M. C. who awarded that P. and his heirs fhou:d quietly enjoy . 


the lands in tam amplo modo, as the faine were conveyed to him, and 
the truth was, that at the time e the executing the ſaid convej ance, 
the vendor ſlaod. bound to M. in a recognizance of 600 /. who ofter 
the conveyance ſued out an elegit, and tick the moiety of the lands in 
execution; and in an action of debt brought by the. plaintiff, for 
non performance of this award, it was argued that the lands paſſed 
with the charge, and when B. covenanted that P. thould quietly 
enjoy, that covenant is a collateral ſecurity, and the award that he 
ſhould enjoy in tam amplo modo as the lands were convey'd to him, * 
give him no new title, for they are not words of aflurance, for the Ke 
alurance conſiſts in the legal words of patling an ettate, viz. Dedi, 
conceſſi, &c. and in the limitation of the citate, and not in the 

words of the covenant. And it does not appear that there was any 
Interruption of the vendee, becauſe the execrtion by it was tg; 
for it appears that M. ſued it by elcgit 4 years after the judgment in 
the ſei. fa. whereas he ſhould have vrought a new jct. f, and the 

ſheriff ſhould return, that the cogniſor, after the recoguizance had 


infeoffed the vendec, and upon that return the cogntze thould have 


a ſci. fa, againſt the feottce. And the court was clear of opinion, 
againſt the plaintiff, 1 Leon. 20. pl. 34. Patch. 27 Eliz. B. R. 
Allington v. Bates. 5 | | 
8. Debt on a bond, conditioned ts ſuffer the plaintiff's tenants to 

enen ſuch a common ; the defendant pleaded cond-tions performed, the 
plaintiff replied that he did not ſuffer A. B. his tenant to enjoy NC. 
@b/que hoc, that he had perfermed the canditian; the court held this 
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Judement for the plaintiis. 


the words n the indenture and a 


163 Condition. 
traverſe ill; for 'tis no more than he had pleaded before (viz.) 
that he did not ſuffer the tenants to enjoy, Goldſb. 62. pl. 21, 
Trin. 29 Eliz. Gawen v. White. | 
And. 162. 9. MK. leaſed lands to H. for years. H. by will deviſed the uſe and 
2 207. occupation of the ſuid land to his wife jo long as ſbe continues a widny, 
5 e and if ſbe died or married that his ſon hall have it; H. dies. K. by 
S. C. ad. feoffment conveys the land to his wife, and covenants, that from thence 
judged that it ſhall be clearly exrrerated de omnibus prioribus bargannus, titu!is 


the land was ;, 2: - a2 Rh 4 . . 
— juribis, & al:ts oneribus guibuſcungue. The wife marries and the 


es of the ſon enters, This is a breach, and the whole court agreed, that the 


leaſe by the land at the time of the feoffment was not diſcharged of all former 


— rights, titles and charges, and therefore judgment was given for 
and that it the plaintiff, Le. 92, pl. 120. Mich. 29 & 30 Elz. Hamington 
Was the in- V. Rider. 

tent, that 

ſhe ſhould hold the land diſcharged, which now upon the matter ſhe does not; but by the marriage 
the land becomes charged with the leaſe, —Ow, 6. Haverington's cafe, S. C. and adjudged, that no act 
which the wife can do in purchating the inheritance by which “ the term is extinct, ſhall bar the poſ- 
fbility which the ſon had to come upon her marriage; and that this poſſibility of the ſon to have the 
reſidue of the term, which at the time of the feoffment was but dormant ſhall be accounted à former 
charge and before the covenant, becadſę of the will which was befbre the covenant, and ſhall awake 
and have reiation before the marriage. — Gouldib. 59. pl. 17. S. C. adjornatur. Ibid. 65. pl. 7, 
S. C. and the whole court agreed, that it was an incumberance and not diſcharged, and therefore gave 
Vo. 249. pl. 393. Mich. 29 Eliz. Anon. but ſeems to be S. C. only 
fates' it, that the wife after her purchaſe ſold it again, and that ſhe then covenanted that the land 
was diicliarged of all farmer incumbrances, and gave bond for performance of covenants, and died, 
an tt ie ſon claimed the term; and it was adjudged in debt on the bond, that the poſſibility in the ſon 
was 2 forfeiture of the Wfe's bond, becauſe it was an iucumbrance.— 10 Rep. 52. a. b. S. C. cited 

y the Ch. I. a adhudged.——D. C. cited 2 Sid. 167. | 


*[ 104] | 
| 10. Debt upon obligation by F. againſt G. the condition was, 
that if the obligee may enjoy certain tithes demiſed to him by the 
defendant during his term, againſt all perſons, paying yearly the rent 
of 31. that tnen &c. to which the defendant ſaid, that the plaintiff 
did not pay the 200 rent &c. Beaumont Serjeant moved that the plea 
is not good, but he ought to ſay that the plaintiff enjoy'd the tithes 
L ſuch a feaſt, * which time ſuch rent was due, which rent he 
id not pay, for which &c. Quod curia conceſſit. 4 Le. 94. pl. 
193. Mich. 33 Eliz. C. B. Fake v. Griffin. 1 . 
8. c. cited 1 I. In debt on bend conditioned to perform covenants in a leaſe, 
Freem-Rep. whereof one was, that leſſee ſhould enjoy ſuch lands let to him 
A l. quietly and without interruption, and thews that the defendant, 20 


| 3 March, 30 Euz, had diſturbed him; the defendant ſaid that in the 


ſays, that by ĩindenture was a proviſo, that if he pay 10 l. 31 March, 30 Elia. 
8 | therein contain d ſhould be void, and ſaid he 
ture ſha'l be paid the 10 l. at the day, It was adjudged for the plaintiff; for by 
void) there the covenant broken before the condition performed the obligation 


-. 


8 was forfeited, and it is not material that the covenants become 
the plan- void before the action brought. Cro. E. 244. pl. 2. Mich. 33 
— 21 and 34 Eliz. B. R. Hill v. Pilkington. LS | 

is action 5 | 
UDON m—— * made a leaſe for years, in which were divers covenants, and afterwards 6: 
became non-reſident, whereby the indentute became void, yet he might maintain an action of covenant 
for a covenan tbroken before his non- reſidency. Cro. E. 245. cites Bylowe's caſe, 


* 


12. Buß 


by 
ON 
ny 


Condition, 


T2. But Wray faid, / the proviſa had been that upon the payment 
of the 101. as well the obligation as the indenture bau be void, it 
nad peradventure been otherwiſe ; for then the bond was void be- 
fore the action brought. Cro. E. 244. pl. 2. Mich. 33 & 34 Eliz. 
B. R. Hill v. Pilkington. | 


12. A. made a leaſe to B. of land for years, and the /e gave Sto. F. 373. 


pl . 8. Go 


| bind to pay MH. NM. 201. for 17 years, if M. N. ſhould fo long live, nf pt 


and if he ſhall or may occupy or enjoy the ſame, and then the /e//ee for it is col- 
ſurrender'd the leaſe, and refuſed to make any further payment of gn; op 
the annuity. A. being dead, his executor brought debt on the h 3 


bond, and judgment was for the plaintiff; for this payment is a it during the 


_ thing collateral, Ow. 104. Trin. 35 Eliz. Ford v. Holborrow. time. 


Mo. 597. 


pl. 815. S. C. adjudged accordingly. —Poph. 29. Forth v. Holborough, 8. C. adjudged for te 


laintiff; but if any had defeated the ſaid tern by a lau entry, by a title paramount, the obligation 
Fad not been forfeited for any default of payment after ſuch entry ; per Popham. But Popham 
ſaid, that if the condition had been, that if B. cr his aſſignees, or thoſe which ſhould occupy the lands, 
thou!d pay the 20 l. and after B. had ſurrendered to A. and A. did not pay, the obligation had been 
forfeited ; for in ſuch caſe A. was the party who was to pay it, and ke ſhould not take the advantage 


of the non- payment. Cro. E. 313. in S. C. 


14. Debt upon obligation to perform covenants of a leaſe, 4 Rep. 80. 
whereby the defendant had lei to the plaintiff a houje by the 2words b. e 
demiſe nnd grant, and covenanted that the Iiſſee ſhauld enjoy it without 3 
eviction, by him or any by his procurement. The leſſee aſſigned over that che aſ- 


bis term. S. a flranger entred upon the aſſignec, and teaſed it ta D. ſisnee all 


have cove- 


Tue affignee re-entredy* whereupon D. brought qjectment againſt nat on the 


the aſſignee, and recover'd by verdict. Popham inclined that this covenant in 
covenant in law, upon the words demiſe and grant, is taken away er _— 
by the expreſs covenant, but the other juſtices deliver'd no opinion ee 
25 to that; but they all held the breach ill, for nat averring that S. &c. and that 
entred upon good title, for other wiſe there is no cauſe of action; and Þy the x 

tho” it be pleaded that D. recover'd by verdict, yet that is not WW 

material, for it may be upon falſe verdict and without title, and nant in kw 
reſolved that judgment be entred accordingly ; but the plain titf had — 


leave to diſcontinue. Cro, E. 674. pl. 2. Trin. 41 Eliz. B. R. feed, it be 


Nokes V. James. ; ing to per- 
form all co- 


venants, grants, &c, which extend as well to covenants in law as to covenants in deed 3 And further, 
that the ſaid exyreſs covenant qualifies the gene ulity of the covenant in law, and reſtrains it by the 
mutual conſent of both parties that it (hall not extend further than the expreſs covenant, and that it 
was lately ſo adjudged in the ſame court in Hamond's caſe.-—S, C. cited by Vaughan Ch. J. Vaugh. 


126— 8. C. cited Arg. 5 Mod. 371.—8 C. cited per Cur, Lev. 57. 
*[ 165 ] 
15. Leſſor covenanted that liſſee for years might, or ſhould, peace- 
ably, quietly aud lawfully enjoy the premiſſes, without interruption of 
him or any other perſon. In debt on bond for performance of co- 
venants the plaintiff for breach aſſigned the entry of a flranger who 
ed no right, and the opinion of Coke and the court was clearly for 
the plaintiff. D. 328. a. Marg. pl. 8. cites Trin. 4 Jac, C. B. 
Ib, Debt was brought upon an obligation to perform the come- 
nants contained in an indenture; the covenant was for quiet enjon- 
mg without let, trouble, interruption, &c. The plaintiff aſſigned his 
breach, that he forbad his tenant to pay his rent; This was held by 
the court to be no breach, unleſs there were ſome other act, and the 
defendant pleaded, that after _ time the plaiiitiff ſuid that he forbad 
| | 3 | the 
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the tenant to pay the rent to the plaintiffo Brownl. 8 1. Trin. 9 Jac, 
Witchcot and Lindſey v. Nine. 

17. If leſſee for years rendering rent, with condition of 1 e- entry 
for nen- payment of the rent, leaſes part for a leſs term under a leſs 
rent, and covenants that his leſſee ſhall enjoy without impeachment of 
him, or of any other occa/toned by hit impediment, means, procure- 

ment, or conſent, and after he negi#s to pay his rent, upon which 

the et leſſor enters, &. This is a breach, adjudg'd per tot. Cur, 

clearly, 1 Bulſt. 182, 183. Paſch. 10 Jac. Stephenſon v. Powel, 

Cs. 18. Debt upon an obligation, condition'd that where the plain- 
15. pl. 17. tiff had a leaſe for years from his leſſor of certain land, that the 
1 lefſee ſhould enjoy his land during the leaſe without evittion ; the 
1 *byy. breach was alleged in the replication in a recovery of this land by A. 
Faniaker, by verdict, and upon a good title, The iſſue was, that the recovery 
4 1 was by covin, and it is found for the plaintiff; he had judgment, 
les ter ads Which was reverſed in the Exchequer-Chamber; for A. might re- 
a hte, that cover this land by verdict without covin, under a title derived from 
thus exceÞ- the plaintiff himſelf * [after the obligation made] therefore the 
23 plaintiff ought to ſhew that A. had an elder title to [before] the aid 


165 


taken in 
B. R. after leaſe made to the plaintiff, Jenk. 340. pl. 95. 

tlie verdict | 

before judgment, and diſallowed becauſe the verdict had made it good. In c:werant by aſſignee 
of atiigace of lands exchanged the breach ofignrd was that a fliranger, habens jus & titulum, did en- 
rer &c. After verdi it was now moved, that the plaintift had not ſhewed a 1::fhcient breach ; for 
he ſets forth the entry of a ſtranger habens, jus & titulum, but Yerb net ſpero aol ar title, and it ma 
te be bad a title under the plaintiff bimſ If, ter the exchange made; and to prove this, the caſe of 
Kirby and Hanſaker was cited in point, and of that opinion was all the court, 3 Mod. 135. Trin. Jo 
Jac. 2. B. R. Moſſe v. Archer. 


19. Covenant; P. the huſband of the defendant was poſſeſſed rf a 
leaſe of a farm called N. for ſuch a term, and cavenanted that the 
IL 166 ] plaintiff and bis wife ſhould enjoy it during the term, without the in- 
terruption of P. ar his wife, and alleges the breach that ſuch a day 
P. entred and ouſted him. It was reſolved in this caſe, that although 
the covenant is, that the plaintiff and his wife ſha! enjoy it, and 
the expulſicn is of the faint ff enly, yet it is gord encughy and 3 
breach of the covenant, becauie the huſband hath the ſole profits 
and poſſeſſion. Cro. J. 383. pl. 11. Mich. 13 Jac, B. R. Penning 
v. Platt. | 
2 Roll. Rep. 20. If one be bound ht he ſhall not continue ſuch a ſuit, if he _ 
62.63. S. C. continues it by attorney it is a breach of the condition; but if the di- 
a * OY torney enters the continuance without his privits, it is no breach; per 
by » gung Doderidge and Haughton J. Cro. J. 525. Hill. 16 Jac. B. R. in 
gue Ch. J. caſe of Gray v. Gray. | YT | 
and Haugh- 
ton, by: Joderidge e £0litra, 


21. A, granted to H, the preſentation to the church of D. and 
gave bond, that if frem time to time he fhall make 291d the ſaid grant 

rom all incumbrances made or to be made by him and his heirs, then, &c. 
The grantor died, the church is voided, and the heir of the grantor 
preſented, and whether this was a breach of the condition was the 
queſtion? and Hobart Ch. J. and Winch being only preſent, thought 
this tortious preſentation to be no breach of the condition, but this 


5 f 


Extinids 


Condition. 


ext;nds only to lawful diſturbances by the heir; and by the pleading 
here it appears, that though the heir preſented, yet he had no right 
to preſent, becauſe hi father had granted that before, and then the 
preſentation of the heir is as of a mere ſtranger. And thoſe general 
words will not extend to a tortious diſturbance by the heir; but 
Hobart ſaid, that the words ſhal! have ſuch a conſtruction as if it 
had been ſaid, that he ſhall enjoy the ſame from any att or acts 
made by him or his heirs, and in this caſe there oup!it to be a lawful 
eviction to make a breach of the condition; but orþerwiſe if the 
condition had been, that he fhal. peaceably enjoy from any aft or acts 
made by him, or his hers, in that caſe a tortious diſturbance would 
have been a breach of the condition, but it was adjourned till ano- 
ther time. Win 25. Mich. 19 Jac. C. i'. Hunt. v. Allen 

22, Condition of a bond recited, that copy,5ld> lands were to be 


ſurrendered to the uſe of Il. and G. and their heirs, b, A. S. at her 
full age; and that & ſhould pay to H. 331. ſuch a day, and if he 


did not, then the ſurrender ſhould be to the uſe of H. and his heirs; 
if therefore A. S at her full age, ſhould ſurrender to the uſe of H. 
and his heirs, and that H. and his heirs may enjoy the ſame, then 
the bond to be void ; the defendant pleaded that G. did not pay the 
331. and that A. S. came to age ſuch a day, and after in full .ourt 
did ſurrender, The plaintiff replred, that after the ſurrender G. en- 
tred and expelled him. Reſolved that the replication was not good, 
becauſe he did not /hew that the eæpu.ſion was by title, for otherwiſe 
the bond does not extend to it. Cro. C. 5, pl. 1. Falch. 1 Car. 
C. B. Hamond v. Dod. | | 

23. Debt on bond conditioned, that whereas the defendant was 
about to marry ſuch a widow, who was þofſ [ſed of ſeveral grads of her 
fir/t huſband, and his children, that he would not meddie with them, 
but that ſhe and her children ſhould enjoy them withont diſturbance, 
&c. from him, &c. The defendant pleaded performance generally. 
Plaintiff aſſigned a breach, that the frit hutband was poſſeſled of 
ſuch ſheep and good, and that the wife had them before her ſe- 


cond marriage, but that afterwards the defendant took and detained 


them. After verdict it was moved, that the plaintiff did ut He 
that the huſband did any act, or made diſturbance, and fo the breach 
not well athgned, and of that opinion were Hide and Jones; but 
Whitlock and Crook e contra; for by tue allegation and the ver- 
dict for the plaintiff the court will intend it an unjuſt raking and 
detaining, contrary to the agreement; and Hide being after wards 
of the iame opinion, judgment was given (ablente jones) for the 
— Cro. C. 204. pl 9. Mich, 6 Car B. R. Crowle v. 
awſon. 
24. In conſideration of 130 J. paid, the deſendut 7 Mar tii Anno 
9 Car. 1643, ſold the plaintiff all the furzes growing on ſuch lands, 
to be taken before Mich. 1635, and promifed that he ſhould quietly 
carry them away without dijturbance z and though he had ſuſßered 
him to carry away 50 hads, he diſturbed him from taking 1090 H] 
growing on the fame land; after judgment for the plaintiff it was aſ- 
ſign'd for error, that the plaintiff did nz t forth any certain tie 
ef the diſturbance, whether it was before Aicbaclmas 1035; but re- 
| ſolved 
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167 Condition. 


folved per tot. Cur. that this being after verdict is no error, for it 
ſhall be intended to be before that time, otherwiſe no damages 
would be given; beſides *tis not material to ſet forth the time of 
the diſturbance, becauſe *tis collateral to the promiſe ; and ſo the 
judgment was affirm'd. Cro. C. 497. pl. 1. Paſch. 14 Car. B. R. 

Hall v. Marſhall. „ | 
25. Waere a man covenants that he has power to grant, and that 
the grantee ſhall quietly enjoy from any claiming under him, thoſe are 
two diſtinct covenants, and the firſt is general, and not qualified 
by the ſecond; per Hale Ch. J. to which Wyld agreed; for one 
goes to the title, and the other to the poſſeſſion. 1 Mod. 101. pl. 

6. Mich. 25 Car. 2 B. R. in caſe of Norman v. Forſter. 

2 Mod. 26. Aſſumpſit in conſideration the plaintiff promiſed to pay the 
2x3: Major defendant ſo much yearly for 5 years, for ſuch a thing, he promiſed 
. = 8" to ſave him harmi:ſs concerning the poſſeſſion of it, but that ſuch a one 
this acinz had evicted him, and the defendant had not ſaved him harmleſs. 
afte a ver- After verdi for the plaintiff it was moved that it is not ſhewn that he 
er 3 was evigted by title, and all ſuch covenants extend only againſt law- 
SF fertin; ful tithes and eviction ; but per Cur. this agreement was only quoad 
forth in his the poſſeiſion, W for the plaintiff, 2 Lev. 194. Paſch. 


— 29 Car. 2. B. R. Gregory v. Major. 


di ſturber 
— per Judicium Curiæ, the court were all of opinion that Judgment ſhould be given for the 


plaintif. | 


3 Lev. 525, 27. Covenant, &c. upon articles 0 agreement, wherein the de- 
Buckly v. fendant covenanted in behalf of M. (a ſtranger) that the plaintiff 


n ſhould quietly enjoy for a year a tenement called the Saltmarſh, except 
x >" one cloſe, parcel of the premiſſes, to one E. KX. The breach aſſigned 


C. 8. the was, that K. brought —_ againſt the plaintiff, and recovered da- 
S. C. ſays mages and coſts, &c. he defendant pleaded, taat he did not break 


ee this covenant; After a verdict for the plaintiff, it was inſiſted that 


aiow's, be- it did not appear that X. ſued upon a title, and it was reſolved by 
eauf the ti- Powel and Ventris (abſente the Ch, Juſtice and Rokeby doubting) 


_ wo de that the declaration was ill for that reaſon; for the articles amount- 


C-pp2ted to ed to a leaſe, tho' by a ſtranger, becauſe he ated in behalf of the 


be under the ner of the land, and it ſhall be taken that he had authority to 
3 . demiſe, and it appears he intended it a demiſe, for the part except- 


dec tion ed is mentioned to be a dimiſſione prædicta; But if it were a col- 
belag bat lateral covenant by a ſtranger, it would be hard to extend it to a 


333 tortious entry. This is no covenant expreſs againſt K. he being 
me tom only mentioned for the part excepted and to have been tenant of the 


be ore the premiſſes, and ſo the principle judgment was ſtay'd. Vent. 61. 
zrtic e made rin. 1 W. and M. in C. B. Raſhleigh v. Williams. 


to tne plain- 

ti, arg be | | 

the ti:l: derived from whom it will, yet it being before the articles made with the plaintiff, the cove- 
nant is broke accord-rg © the cate of Proctor v. Newton, Irin. 23. Car 2 B. R. Rot. 8 56. where, 
upon a bieach afſign'd, as here, judgment was given for the piaintift, the roll of which was brought 
into c/urt, ard upon view thereof, after divers motions, judgment was given for the plaintiff; Levins 
a counſel tor the pla ntiff. | | | 


[ 168 ] 28. Condition that A. or his heirs, or affigns, ſhall re-convey to 
B. fuch land in fee. A. deviſes to C. (an infant) in tail, reinainder to 
| | D. the 


Condition. = 3 


D. the condition is broken; contra if the land had deſcended to C. 4 
being an infant, becauſe this had been an act in law. Ld. Raym. q 
Rep. 112. Mich. 8 W. 3. Hulbert v. Watts & Ux“. 1 

29. In covenant for quiet enjoyment, the plaintiff aſſigned a 6Mod. 150. 


S.C.int 
breach that the lefſor entered upon him, and ouſted him out of the en vet. 


premiſes. The defendant plcads, that he entred to diſtrain for rent bis. 
in arrear, abſque hoc that he ouſted him de præmiſſis. Plaintiff de- 
murr'd, becauſe if he had ouſted him of any part, he had good 
cauſe of action, and therefore ſhould have traverſed that he ouſted 
aim of the premiſes, or of any part thereof. But per Cur. the 
plea is well enough; for if the plaintiff. will join iſſue on the matter 
of the traverſe, and prove the ouſter of any part, the iſſue will be for 

im, and they took a diver/ity between pleading the general iſſue as 
in debt, for there you mutt plead non debet nec aliquam inde par- 
cellam, and pleading a ſpecial iſſue as this is. 2 Salk. 629. pl. 5. 


Patch. 3 Ani. B. R. White v. Bodinam. . 

30. In the aſſigning a breach of condition for quiet enjoyment a 
particular act muſt be ſhewn by which the plaintiff is interrupted, 
otherwiſe it is ill. Comyns's Rep. 228. pl. 126. Mich, 2 Geo. 1. 
C. B. Anon. n - oe 6G eng 


(X. a) Condition to perform Covenants. [To 
| what it ſhall extend. ] | 


ſr. IF a man leaſes a manor by indenture, except certain parcel of Mo. 883. 


land, and in the indenture there are ſeveral covenants to be 3 

| Judg's ne 
performed of the part of the leſſee, and after the lee for further breach. But 
ſecurity binds himſelf in an obligation to perform all the covenants, ar- vy Popham 


8 a . 0 . . . IT 18 other- 
ticles, and agreements contained within a pair of indentures, and names i here 3 


the ſaid indentures, and after the lee enters the land excepted, yet way,o: com- 
this is not any breach of the condition, for this land excepted is not mon, or ei- 


leaſed, and fo as if it had not been named, and therefore it can- — EE 


not be intended an agreement to be performed on the part of the prender 1s 
leſſee within the intent of the indenture. Paſch. 41 Eliz, B. R. be- ia or ex- 
tween dame Ruſſel and Gulwell adjudged, ] | == — 
ö „ : de miſed. 

Cro. E. 657. pl. 1. S. C. held accordingly by Popham and Fenner, but G awdy e contra; and 
Popham upon its being moved at another time ſaid, that he had conferr'd with the other juſtices, and 
the greater part of them agreed, that this exception is not within the intent of the condition, and the 
bond not forfeited by this diſturbance ; wherefore it was adjudged for the defendant. And Popham and 
Fenner held, that an excegtion of a thing de-þors, ab hich leſſor bad net before, as a way, common, &c, 
that 's an'agieement of the leflee's that he ſhall have the profit, and in ſuch caſe a diſturbance will 
forfeit the obligation, for there the leſſor has an intereſt in the thing excepted. S. C. cited 11 
Rep. 50. b. 51. a. as adjudged that the word ({pramiffa ) thould not extend to the thing excepted, but 
15 all one in effect as ( ꝓrædemiſſa.) 5. C. cited atcordingly by Coke Ch. J. Roll. Rep. 102.— 
S. C. cited Hob. 276.—8. C. cited Show. 388. in caſe of Buſh v. Coles.———1 Salk 196. pl. 1. 
N cites S. C. and the caſe there was, viz. By indenture H. l-aſed a houſe excepting Nuo rooms, and free 
Paſſage to them. The ee o/figns, and the aſſignee diſturbs the Aer in the paſſage thereto, and for 
this diſturbance the leſſor brought covenant z et per Cur, the action lies. The diverſity is this; if 
the diſturbance had been in the chamber, it is plain then no action of covenant would have lain, be- 
Cauſe it was excepted, and ſo not demiſed; aliter where the leſſee agrees to let the leſſor have a thing 
70 out of the demiſed premiſſes, as a way, common, or other profits apprender; in ſuch caie covenant 
10 lies for the diſturbance, Cites 3 Cro. 657. and Mo. 553. And this covenant goes with the texe- 
ment, and binds the aſſignee, Judgment pro quer.. — Show. 388. Buch v. Coles, S. C. adjudged = 
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the phintiff..——Carth. 2432. S. C. reſolved per tot. Cur. that this exception amounted to a reſerva- 
tion, t bein: a thing newly created, and not in eiſe before, viz. a way or pailage. Now * upon a re. 

ſervat n an action of covenant will lie, as where rent is reſerted covenant will Le upon the words of 
reicrvation, without any expreſs words of covenant, and the plaintiff had judgment. 


1-10 Po : | 

1228 [2. If a man leaſes for years, rendriug rent, payable at Michael- 
mas, and at the Annunciation, upon condition, that if he does not pay 
it upon the ſaid feaſts, or within 14 days after, that it thall be lawful 
for him f re-enter; and the leſſee binds himſe!f upon condition to 
perform the covenants and agreements of this leaſe; and then the 
I:{Toe dees not pay the rent at the feaſts, but [ pays it] after, and within 
the 14 days, yet the condition is forfeited; for the condition in the 
leaſe is not part F the reſervation. Mich. 13 Jac. B. between 
Mi daleton and Ratcliſſe, per Curiam.] 

3. A. by deed-poll reciting, that whereas he was poſſeſſed of certain 
lands for a certain term by good and lawful conveyance, aſſigns the 
ſame to J. S. with divers covenants, articles and agreements to be 
performed on the part of A. The queſtion was, if the words 
(whereas he was &c.) be an article or agreement within the mean- 
ing of the condition of a band given to perform &c. Gawdy held 
that it was, and Clench ſaid that againſt this recital he cannot ſay 
that he has not any thing in the term. And at length it was 
clearly reſolved, that if A. had not ſuch intereſt by a good and 
lawful conveyance, the obligation is forfeited. 1 Le. pl. 164. 
122. Trin. 30 Eliz. B. R. Severn v. Clerk. 5 

Yelv. 206. 4. In debt on bond to perform covenants, payments &c. the 
Pritowe g, defendant ſaid, that he for 110 J. had enfeoffed the plaintiff, with a 
— 6g * proviſo that if the defendant paid ſuch ſums at ſuch a day the ferff- 
that the went to be void, and that he might re-enter, with covenants to ſave 
word (pay- harmleſs from incumbrances, and make further aſſurances; and 
te dt. that he had performed all covenants &c. on his part. The plain- 
tion of the tiff aſſigned a breach, that he did not pay ſuch ſums at ſuch a day 
obligation according to the proviſo; reſolved, that in as much as there is not 
1 any covenant to pay that ſum, it is a proviſo in advantage of the 
to ſuch pay feoffor, that if he paid the money he ſhould have his land again, 
ments com and it is in his election to pay the money or liſe the land; and ſo the 
Wy conſideration of the bond does not extend thereunto, but only to 
compulſary perform other covenants, as to fave harmleſs &c. It was reſolved 
to the de- againſt the plaintiff, Cro. J. 281. pl. 1. Trin. g Jac. B. R. 


1 Briſcoe v. King. 
wile; and 
the negle t of the payment aſſigned for breach being in its own nature voluntary, either to be paid 
by the detendant or not, to which the condition of the obligation cannot by any reaſonable conſtruce 
tion ext-nd, juigment was given againſt the plaintiff; quo! nota, Yelverton was of counſel with the 
plaintiff, Brownl. 113. S. C. in totidem verbis ——Bulft, 156. Briſcoe v. Knight. S. C. held 
accordingly per tot. Cur. ard judgment againft the plaintiff, 5, C. cited 2 Lev. 126 Mich. 26 
Car. 2. b. R. where the caſe was, that in a bend for pertormance of al! covenants and conditions in 
an indenture of mortgage was a proviſo, tot if the mortgeger faid ibe money at the day the moriguge 
o be Md. Breach was aſſigred for non-payment at the day, It was moved that this was no tore 
teiture of the bond, but of the eſtate only, and that this condition was tor the mortgagor's benefit to 
have his eſtate again on yavment of the money, but not to compel him to pay it; And of this opinion 
was Hale, but 1 wiſden contra, and he cited one Weſtbrook's cate. Hiil. 22 Car. 1. B. R. to be fo 
adjudged, and at another day brought the record of the caſ* into court, whereupon Hale mutata opi- 


none, gave judgment ior the plaintiff, 2 Lev. 116. Mich. 26 Car. 2. B. R. lomlins v. Chandler. 


Kb 387. pl. 720 Toon sv. Chandler, 5. C. the defendant pleaded performance; the plaint ff 
alligace b. ccd in non-peyment; the deiendant rejoined, that by the non-payment he was to loſe his 
a | land, 
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land, and the court held this a departure, and the money is due by the bond, though the land is to 
de forfeited, and judgment for the plaintiff, —Tbid. 394. pl. go. 8. C. Twiſden J. cited 
Hill. 22 Car. 1. of a leaſe to be void on non payment, and adjudged for the defendant, becauſe he 
land was to be loſt by the non payment, Weſtbrook v. Print, and conceived judgment oug'it to be for 
the d-fendant, which the c-urt agreed. Ibid 454. pl. 23. Paſch. 27 Cir. 2. B. R. the S. C. ad- 
judged for the defendant niſi; And per Cur. if it were a condition in the de-d ſpecially rec ted in the 
bond, though thereby the mortgage is forteited, the bond is ſo tog upon non- performance; bu being 
generally to perform all covenants, conditions, &c. according to Briſcoe's caſe and Br. Condit ons 19 5. 
it b nds only to ſuch as are compulſary, and not to ſuch as are at the party's election to do or not. 
Ibid. 460. pl. 35. 5. C. adjudged for the defendant unleſs the plaintiff diſcontinue. 


5. In debt upon an obligation with condition 1 perform covenants [ 170 ] 
in an indenture 4 leaſe, the defendant pleads, that after and before  * 
the original purchaſed, the indeuture was by the aſſent of the plaintiff, 
and the defendant cancelled and avoided, and fo demands judgment 
if action, and ſeems by Coke clearly, that the plea is not good 
without averment tat no cov-nant was broken before the cancelling of 
the indenture. 2 Brownl. 167. Paſch. 10 Jac. C. B. Anon. 

6. If an obligation be for performance of covenants in a grant Raym. 27. 
which is voi the covenant and obligation are both void; and *:<-2Yudgs 
F : 3 ed for the 
judgment accordingly, Lev. 45. Mich. 13 Car. 2. B. R. Capon- defendant. 
hurit v. Caponhurit. | | | 

Condition of a hend was for performance of covenants in a leaſe Saund 6. 
of a dwwelling-hyuſe to an aien artificer, The court held the bond ” ken : 
void, for when a bond is to perform covenants, if the Jeafe be- eme S. b. 
comes void by any means, as by releaſe, ſurrender, &c. the bond there. 
is void alſo; and it would be abſurd, that when the ſtatute 32 H. e 20 
8. cap. 16. makes the leaſe void, and fo deſtroys the contract, that 3 * 
yet the bond to inforce payment of the rent ſhould remain good; the cefens, 
and judgment for the defendant. Sid. 308, 309. pl. 19. Mich, dant. 

18 Car. 2. B. R. Jevons v. Hardridge, 

8. The defendant in conjideraiion of 400 l. lent him by the plain- 
tiff, granted his lands to hin for g9 years, if G. fo lang live, pro- 
vided if he pay Gol. per annum quarterly during the life of G. or 
400 J. within two years after his death, then the indentus e to be vaid 
with a clauſe of re-entry for nonpayment, and gave a bond for per- 
formance of covenants, payments &, In debt on this bond the 
breach aſſigned was, that 39/7. for half a year was not paid at ſuch 
a time during the life of G. Upon demurrer the court inclined, 
that this action would not lie on this bond in which there was a 
proviſo, but no expreſs covenant to pay the money, and therefore no 


breach can be aſſigned. 2 Mod. 36, 37. Paſch. 27 Car. 2. C. B. 


outfield v. Baſkervill, 


(Y. a) [Where] the Condition is to fe harm- 


4%, &c. 


Lr. JN an action of debt brought by A. againſt B. in which C. and Hob. 26g. 
D are bail for B. it the plaintiff hath judgment againſt B. 270. 5.355. 

and the bail, and after C. one of the bail, gives ſecurity to A. for all e 

the money due to him; and in conſideration thereof, A. promiſes C. that 8 


be may take execution againſt D. the other bail, and that he will not contra to the 
| | | releaſy Pinlon of 


7 

5 
4 
4 
2 

4 


—_— - Condition. 
Hutton; de- releaſe him without the aſſent of C. upon which C. procures D. to be 
cauſe this faten in execution, and after A. releaſes him out of execution, and 


di . — . . . . 2 
Ae; thereupon D. ig bound to A. in an obligation, of which the condi- 


carried a * , 
forcible and tion is fo ſave A. harmleſs of all aims and damages which may 


apparent in- ariſe upon the releaſe of D. out of execution, then being in execu- 
tent of ſav- . : S 

ing nam - tion at the ſuit of A. from all perſons that may trouble him concern- 
PA ing the ſaid releaſe, and after C. brings an action againſt A. for the 
® Fol. 432. breach of promiſe, (*) and recovers his damages. This is a breach 
oc the condi. on, for the condition is not co be intended by the words 
_ rb lone of the damages only, which directly ariſe upon the releaſe, but 10 
which might any collateral act dehors, as to the faid promiſe. Hobart's Reports, 
ariſe, — cafe 353. between IVilden and Wilkinſon. ] 

a 

releaſe alone, but upon ſome external and collateral thing beſides the releaſe, and yet by means and 


occaſion of rhe releaſe; for the words are, to fave harmleſs, &c. from all perſons * that might trouble 
him concerning the ſaid releaſe; and no other perion could moleſt or trouble him for the releaſe of 


his awn debt only, wherein no man could have to do but by means de-hors; 
[171 
. 2. If a man be bound 79 Leep me without damage againſt all men, 
——_ the condition is void, and e contra if it was againſt a man certain. 
S. C. for it Br. Conditions, pl. 150. cites 8 E. 4. 12, 13. 
is in a man- | 
aer impoilibles | | 
3. In covenant, the defendant had Jeaſed to the plaintiff the manor 
of D. for 20 years, and granted by the indenture that he would 
acguit him of all charges iſſuing out of the ſaid maner during the term, 
and after by parliament the tenth part of the value of the land was 
granted to the king, and nat the tenth part of the iſſues of the land; 
for then per omnes the leſſor ſhall diſcharge the leſſee; and by all 
except Brian the land is charged by reaſon that he may diſtrain in 
the land for the tenth part of the value, and may diſtrain for his 
debt, contra of a common perſon ; but Brian e contra, and that 
the land is not charged, and there is a great * between thoſe 
words, {ſues of the land, and value of the land; for by the iſſues of 
the land, if a man be bound to render them he ſhall pay the ſame 
iſſues; contra where he is bound to pay only the value, Br. 
Covenant, pl. 30. cites 17 E. 4.6. — | 
4. A. and B. were bound to F. S. in 151, and J. M. was bound 
to the ſaid A. and B. upon condition to acquit them againſt the faid 
J. S. and after J. S. releaſæd to A. and B. the ſuid 15 l. by the labour 
2 the ſaid J. N. this is a good performance of the condition; per 
ownſend and Cateſby, & non negatur. Br, Conditions, pl. 
237. cites 1 H. 7. 30. 

The defendant fold lands, and covenanted to ſave the vendee 
harmleſs upon reque/?. It was ſaid Arg. that if the land was aſter- 
wards extended, before any reque/t-made, that this was no breach of 
the covenant, becauſe it was by the negligence of the plaintiff him- 
ſelf. Mo. 189. pl. 338. Trin. 27 Eliz. B. R. Anon. | 

6. A. made a legſe to B. for life, and covenanted for himſelf and 
his heirs that he would ſave the leſſee harmleſs from any claiming, 
by, from, or under him; A. died, and his wife recaver'd in dower, 

the leſſee thereupon brought covenant againſt the heir, and 
ä 5 adjudg'd 
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adjudg'd for B. becauſe the wife claim'd under her huſband, who 
was the covenantor ; but , ſhe had been the mother of A. the leſſor, 
it had been otherwiſe, becauſe her claim would not be from or 


under A. Godb. 333. pl. 425. Trin. 21 Jac. B. R. Anon. 


(Z. a) How the Condition ought 79 be performed, 
when it is 79 keep him w:thout Damage. 


r. I it be to fave him harmleſs from F. F. if J. S. after ſays to Br. Con - 


8 R þ ; 8 : tions, pl, 
him, that / he goes to his houſe he will beat him, by which 165. 4 


menace he dares not go to his houſe about his buſineſs, the obliga- 5. C rs 
IS not exact- 


tion is forfeited, 18 E. 4. 28. 10 8. F. 

- | NE — — Y, 3 
cited 5 Rep. 24. a. as held by Brian and Iittleton.— 8. C. cited Arg. 3 Pult. 2 34. and Doderidze |. 
ſaid, that the matter is well debated in that caſe. S. C. cited 2 Bult. 94 and 105. (116.) 
——8. C. cited Cro. J. 340. in pl. 5. The caſe in Br. Conditions, pl. 165. is, viz. In debt a 
man is bound to ſave N. harmleſs from an obligation in which be is bound to V. S. and after V. 5. 
brought debt againſt N. by which N. brought debt againſt bis cbligor, becauſe he is not ſaved harmleſs, 
and the defendant pleuded quod non damrificatus et; and tue plaintiff ſaid, that W. S. brought the 
action againit him, by reaſon waereof he durit not go about his buſineſs, by which lie was damnifi-4 - 
and per“ Choke J. he is not damniſie; for if capias be awarded, and he be not arreflcd, he is nor 
damniſied. Contra. per Brian and Littleton, and that the obligation is forfeited for the not favine 
him from the ſuit, may be at a loſs by the terror. Quere, Br. Conditions, pl. 165. cites 18 E. 4. 27. 

2 1 11721 

2. If the condition of an obligation be to perform an award, Cro. J. 334. 
which is, that the chligee ſlaret acquietatus de qualtbet materia con- * 5 1 wa wy 

2 0 . . . p A nell dICyr 4» 
tained in @ bill in chancery that the cbligor hath depending againſt in, ..4 
him, and that the ſaid juit ſhall ceaſe, and after the öbliger exhibits judgment 


@ new bill in chancery againſt the obligee for the ſame matter, and Ps = de- 
284272 Lo—_ 


ia the end of the bill prays proceſs, but never takes out proceſs there , h fl. 22 

* . * . 2 9 1 — 0 5 * 
upon againſt him; this is not any ſuch moleſtation that it ſhall 94. s. C. 
be a forfeiture of the condition, for he is net at any damage there- d per 


by. Paſch. 12 Ja. B. R. between Freeman and Sheene, per Cu- — 2 


riam.] | | Rep. 7. pl. 
5 9. S. C. ad. 
Brownl. 122. Feeman v. Shield, S. C. and judgment per tot Cum 


judg'd againſt the plaintiff, 
tor the defendant. 


[Z. If the condition be to diſcharge another again? F. S. of an 
obligation in which be is bound, he ought to diſcharge him of the 
obligation by re/eaſe, or otherwiſe, and it is not ſufficient to fave 
him harmleſs. 22 E. 4. 40. b.] | 

IA. [But] if the condition be to diſcharge and fave harmleſs rhe 
ſureties from the penalty of an ebl;gation ; if the obligation be for- 
feited, yet this condition as to the ſureties is not broke, for they 
may be diſcharged and faved harmleſs from the penalty of the obli- 
gation notwithſtanding. D. 4. 5. Ma. 161. 44. (but it ſeems 
the reſolution there is contra.) | 

[. If A. and B. are bound in an obligation to perform certain co- 
venants contained in an indenture, of which one 75 to pay certain 
money, and C. covenants with A. and B. to ſave them harmleſs from 
all things contained in the ſaid indenture, and after the money 1s not 
paid according to the faid indenture, by Which the obligation is 

torfeited ; 


5 
| 
9 
| 
| 


172 Condition. 
forfeited ; yet it ſeems that C. is not bound to fave them harmleſs 
from the ligation, for this is a thing collateral to the indenture. 
Mich. 5 Jac. B. between ct and Pope plaintiffs, and Grin de- 


fendant ] | NI, . 

Br. Co>ndi- 6. If the condition be to fave harmleſs from ſuch a thing; this 
* does t ex d to act ia, in which he might haue a lawful defence 
for the dre without the 0b Jar. 2 H. 4 9.3 

is t bond N 

to late him harmleſs againſt 1 the world. As in debt upon an obligation the cafe was, that A. diſ- 
&rwincd the e againtt B. ani B. ſ ed rep evin in the county an C. bf of the ſperiff returned quod 
ren petit bab re ν f m i run bs wh ch Vibe zam vas awa ded of whe g 0s of A. by which 
C. a: bail: fr-ck ast: of A. n 'F.thernam, and delivered them ts the faid A. again, and tec oe 
Ege“. „ A. n which he wis bound t» bin: ſave him ww thout damage tor thoſe four beaſts, and Þ, 
browghr get nue agy nit C. the balitt, by which h- þrovghr debt again/? A. the firſt detendant upon the 
bi to, 2-4 tne Opin» of the court was, that in as much as action of detinue of beaſts does not 
Ee a2aink die bail F wan took then in Wit ernam, therefore the ba liff h mſelf night have barred the 
pl at F in h act of detinue, therefore the ation does not le, ani alſo this condition is againſt 
Lax thet he ould take any o lgatio to d ſcharge him for re-deliverance of the Withernam again to 
th tet ndant; for be out: have retained it till the ſi t d ſtreſ. was re · delivered i the replevin be 
in C. E. or o the plaintiff ic it been B. N. and not to re-d liver it to the deten ant. Br. Conditions, 
pl 34. cites 2 H. 4. Br. Obligati en, pl. 20. c:res S, O. and S. P. that he is bound to ſave bim 
ag t him only that can hurt him. — Br. Dette, pl. 51 cites d. C. and S. P. accordingly, —— 


Ficzh. Ob.igation, pl. 13. ct 8s 8. C. | 


Cro.E. 369. [y. If A. and B. are bound in bol. to C. and A. binds himſelf in 
1 anther obligation to B. upon condition te acquit, diſcharge, and 
Harte S C. ſave harmieſi the [11 B. from the ſaid obligation, and after C. ſues 
2 8 — B. upon the obligation of 601, ana hath judgment againſt him upon 
. nil dicit, an ater, before execation ſued, A. delivers to B. tle bol. 
caſe, alias, r which & c. yet his obligation is forfeited, for he hath not ac- 
B-crright quitted B. as he gught, for he is damnified by the ſuit and judge 
Fr, mebr, by which h.s a:7s, 729.5, and boy, are ſubiected to any exe- 


$.C.at „, l. 37 Eliz. B. R. between Bopwright and Harvey ad- 


Jusg'd pr 
the plainiff judged. ] 
— r 


262.7) M ch. 33 and 34 Eliz. B. R. Buſh v. Ridgely, S. P. adjudged accordingly, 
11732 3 5 
— — 8. If a man enters into an obligation with another for his debt, 
Fe of which the condition is to pay the money at a day, and the prin- 
| cipal aſſumes to diſcharge and jave him harmleſs from che ſaid obliga- 
tion, and after ge, not pa, the money at the a, by which the obli- 
gation is forfeited, and the ſurely to avoid the ſuit pays the money; 
he may have an action upon the caſe againſt the principal, for the 
efſungfit is broce. Hill. 14 Jac. B. R. Crarmr an: Gm al 
4 dged; and the court ſaid it was a ſtronger caſe, by reaſon of 
the word (d/ſchargr,) the exception being in arreſt, | 
Jo. 197. fl. [g. If A. Ice of a term rendring reit, gu it to B. and B. 
es c. covenan's to ſave A. ꝛbitheut damage from ail rents payable to the 
car th ** leffor, and after B. leajes parcel of the land to A. and after the hay 
barn z A. of A. i cnere diſtrain'd for rent arrear; yet the covenant is not 
who put hay broke, becauſe the diſtreſs of the hay was unlawful, and a treſpaſs, 


Mn and the ſutferance of the rent to be arrear, without actual damage, 
'the bara is no breach of the covenant. Mich. 4 Car. B. R. between 
and hay 0 (';9tgor ar Pollard adj udged upon demurrer, which iutratur r. 4 
C and co- C 4 Rot, 7 ] 

venanted o CAT. 137 


wacrant it; — The 


Condition. 
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The original leſſor diſtraĩned the hay for rent, whereupon A. brought covenant, but adjudged that it 
does not lie, becauſe hay in a barg cannot be diſtrained for rent, and the covenant extends only to 


lawful and not to tortious incumbra es. 


Another point was moved, viz. Whether activn lies, ad- 


mitting the diftreſs to be lawful ? Jones J. thougnt it did not; becauſe the covenant extends only to 
a thing in eſſe at the t me of the covenant made, and not to damage happening to the plaintiff by a 
ſubſequent act of his own, viz. his tik'ng the leaſe for years of the barn z but Crooke e contra. And 


Judgment was given upon the firſt point. 


(Z. a. 2) To fave harmleſs. At what Time the 
Suit may be. | 


1. A Was bound as ſurety with B. for payment of 251: at Mich. 
* and had a counter-hond from B. to fave him harmleſs, B. 
paid not the money dt the day. A. brought action on the counter- 
bond, The court agreed that by the non-payment at the day, 
which has put A. the plaintiff in danger of being arreſted, is a dam- 
nification to him, and conſequently a preſent breach of the condi- 
tion, and forfeiture of the counter-bond ; and judgment for the 
plaintiff. 3 Bulſt. 233. Mich. 14 Jac. Abbot v. Johnſon. 

2. If one give a warrant of att5rney to confeſs a judgment for 
ſaving bail harmleſs, tho* the debt be not paid, he cannot fue exe- 
caution before damnification. Per Cur. 6 Mod. 77. Mich. 2 Ann. 
B. R. Anon. 


3. If ene pretending title to land gives ſecurity to the tenants to 


fave them harmleſs on paying him the rent, and after another re- 


covers in ejeciment againſt them, they have not yet a remedy on the 
ſecurity till recovery of the meſne profits, which is from the time 
of the action brought, and without an actual entry there can be no 


recovery of the profits, Per. Cur. 6 Mod. 222. Mich. 3 Ann. 
B. R. Anon. 


(Z a. 3) To fave barmleſs. To what ſuch Con- 


dition extends. 


I. D E BT upon obligation, the condition was that if the de- 
fendant kept the plaintiff without damage againſt F. B. of 
10 J. in which the plaintiff is bound to the defendant by obligation; 


[ $74 ] 


and per Collowe, Choke and Brian, the condition is void; for # This is 
B. has nothing to do with the debt by obligation which is betwee: ** 

. . 0 $ 4 : : 1 1 ; 3 ou 

the plaintiff and defendant, and fo the condition impothble, and ſe pe cas 


void, and then the obligation is ſingle. Br. Conditions, pl. 175. pl. 28 


Cites 21 E. 4. 54. 

2. Bebe upon obligation indorſed, with condition that the de- 
gendant ſhall diſcharge the plaintiff of all eſcapes of all felons in the 
priſon of D. and ſaid that there were only 2 there at the time, &c. 
viz. J. N. and W. S. and that the plaintiſf was not damnified, &c. 
and the other faid that he was damnified, &c. Quere, for perad- 
venture he hall be charged f ali felons delivered there after, Br. 


Conditions, pl. 87. cites 21 fl. 7. 30. 
Vor. V. | O . 3· Debt 


-» 
— 


Condition. 


3. Debt upon an obligation, the condition was, that if the de- 
endant warrant and 22 an oxgange of land to the plaintiff 
again J. S. and all others, that then, &c. It was reſolved per 
tot. Cur. that the word (defend) ſhall be taken, and ſhall not im- 


174 


& 27 Eliz. Grocook v. White. 

4. The condition of a bond was to ſave the obligee harmleſs 
concerning his buying certain goods at ſuch a price. This extends not 
to the price, but to the title. Allen 93. Mich. 24 Car. B. R. 
Smalman v. Hutchinſon. 1 | 

5. Counter-ſecurity given againſt a debt of 400017. ſhall extend 
to be ſecurity againſt an after debt of 20007. for which the ſame 
perſon is ſurety. Cl. Cates, 97. Hill. 19 & 20 Car. 2. Scint-Johi 
v. Holford. 8 | | 

6. Obligation with condition to ſave the pariſp of S. harmleſs 


Comb. 320. 
25 2 W. from F. G. his wife and chiluren. Joſeph, the ſon of J. G. born at 
Walton v, the time of the obligation entred into, had a wife and children, 


net. him and his family; in an action brought upon this bond, the con- 
aition wwas hel to be brexen, tor tho it did not extend to grand-chil- 
arcn of J. G. becoming chargeable, yet their father Joſeph, who is 
by nature bound to maintain them, being unable to do it, he is in 
that reſpect impotent, and become chargeable to the pariſh, and he 


is within the expreſs words of the condition, and held in this cafe 


that all the children of J. G. though born after the obligation en- 
tred into, would be within the expreſs words of the condition. Skin, 
556. Mich. 6 W. 3. B. R. Waltham v. Sparkes. 

7. Debt upon bond condition'd to ſave the plaintiff harmlcts 
again/? all eſcapes which he had already ſuffered as warden of the fleet; 
the court took a diverſity between a bond to fave him harmleſs 
againſt all future eſcapes; for that would be void, and a bond to 
fave harmleſs againſt paſt eſcapes; for though it was unlawful to 
ſuffer them, yet one may contract to indemnify one againſt a pa- 
nalty already incurred againit law. 6 Mod. 225. Mich. 3 Ann. 
B. R. Fox v. Tilly. | 


T 175 1 Z. a. 4) To ſave Harmleſs. Pleadings. 


mage, the defendant ſaid that he had performed, judgment 

fi actio; and the plaintiff ſaid that he did not keep him without da- 

mage, priſt, & non allocatur without ſhewing how he is indamaged 

and ſo he did; quod nota. Br, Conditions, pl. 36. cites 7 H. 
OH. | | 

2. In audita querela, where a man is bound in a ſtatute upon de- 


feaſance, that if he acquits or ſaves indemnified the coniſor of 10 l. an- 
nuity per aun. or an annual rent which he has granted to F. N. that 


w 


I. EBT upon an obligation to keep the plaintiff without da» 


7. 

tion in 
N. by 
ſaved 
and it 
cation 

Cites 1 
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the ſtatute ſhall be void; and the conuſor /aid that he had annually 
paid the ſaid annuity, and fo acquitted him, & admittitur pro bono, 
as if the payment had been by acquittance, and fo ſee that he is not 
bound to obtain a releaſe to extinguiih the annuity, &c. For the 
words were, to acquit and fave harmleſs, and payment is ſaving 
harml:ſs, Br. Conditions, pl. 80. cites 37 H. 6. 18. 

3. Debt upon obligation indorſed, that if the defendant acquitted 
and ſaved the plaintiff without damage from an obiigation of 101. 
againſt F. N. to whom the plaintiſf was bound in 10 l. that then, &c. 
and ſaid that ſuch a day and year J. M. redelivered the obligation of 
10 J. to the plaintiff at the requeſt of the defendant in lieu of acguit- 
tance, Per Priſot, you ought to ſay that the plaintiff was not in- 
damaged againſt J. N. before the delivery of the obligation; for it 
may be that it was ſuzd by the obligee, by which Laicon faid ut ſupra 
abſgue hoc, that he was indamaged by the ſaid obligation before the 


delivery of it ; and good. Br, Conditions, pl. 93. Cites 38; . 


6. 12 
But if he had ſaid that he had ſaved him without damages, 


4. | 
and did not fhew het, this had been good; but here he ſhall thew 
how, viz. by delivery of the obligation; quod nota, Ibid. 
: 23 . ' 8 , __ , Q * 
5. And it is ſaid 38 H. 8. that * nm damnijicatus e is a good 2 
— — * 3 » 


4 . - . 1 . 2 
plea; for this in the negative, and therefore good without hating there js 3 
1 7 1 = 
how. But where he pleads that he has kept him without damage diverſity 
in the affirmative, he ſhall ſhew how ; note a diverſity. Ibid. i 
man pleads 
F : : 2 a in the af- 
firmative, and where in the neg2tive ; for 15 be offirmative pe oug ht 72 pleat certain; ag where a man 
is bound to keep J. N. without damage, it ne pleas in the affirmative, he ought to pl-ad certain hau 
he has kept him without damage, as by releafe, payment, &c. in certain. Br. Conditions, pl. x2 
2 = » 2 3 . » Pte 129. 
cites 4 H. 7. 12. and 5 H. 3, 8. — Bet where a man is bound 29 ſand ta the arbitrement, nyllum fecit 
arbitrium ſuffices in the n-gative z but if he pleads in the affirmative, that he has performed the award 
he ſhall ſhew what the award was in certain. Ibd. | 
® S. P. f But where a man is bound ro diſcharge W. it is no plea that he has diſcharged him, but 
ſpall ſpewv bow, becauſe the plea is in the afirmative. Br. Conditions, pl. 133. cites 6 HI. 7.4 
S. P. Ibid. pl. 198. cites M. 37. H. 8. } S. P. Ibid. pl 240. cites 10 H. 7. 12. 


6. Debt upon obligation, upon condition that , the d fordant 
warrants and defends ſuch laid to the plantiff for life, whereot he has 
infeofted him, that then, &c. and ſaid that he has warranted and de- 
fende; per Danby this cannot be without impleading the plaintiff, 
by which he bids him ſay, that he was never ertbleaded, and if be had 
been, &c. you would have warranted him, which Littleton agreed. 
And after Danby and Needham faid, that if he had been ouſted by 
a ſtranger without being impleaded, the obligation had been for- 
feited, ratione hujus verbi (defendet;) quod nota, Er. Conditions, 


pl. 141. cites 2 E. 4. 15. 


7. In debt, a man is bound to ſave N. harmleſs from an obliga- 


tion in which he is bound to V. S. and after . S. brought debt againſt 

N. by which N. brought debt againſt his obligor, becauſe he is not 

ſaved harmleſs; and the defendant pleaded quod non damnificatus e/t, 1 176 ] 
and it is admitted a good plea, and the plaintiff ball ſhew by repli- 

cation how he is damniſicd; quod nota. Br. Conditions, pl. 165. 


Cites 18 E. 4. 27. 


O 2 8. Debt 
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Condition. 
8. Debt upon obligation, with condition that the defendant ſhall 


keep the plaintiff without damage from all fuits which F. S. has 


againſt him, and the defendant ſaid quod querens nan eſt damnifica- 
tus by the ſaid ſuits; per Brian and Choke J. the defendant ought to 
ſhew that he has ſaved the plaintiff without damage, or has been 
nonſuited, &c. or has difcontinued them, &c. in the generalty, and 
the plaintiff ſhall ſhew certain in what action he is grieved ; quod 
non negatur; quod nota. Br. Conditions, pl. 178. cites 21 E. 
1 Ie A. be bound to B. fo diſcharge and ſave him harmleſs, if A. 
pleads that he has diſcharged him, he ſhall ſhew certainly hero; but if 
he was hound only to ſave him harmleſs, then the plea is good gene- 
rally, per Cateſby ; quod non negatur, & hoc videtur dicere non 
damnificatus eſt. Br. Conditions, pl. 185. cites 22 E. 4. 43. 

10. Condition was, that the obligee ſhould peaceably enjoy, &c. 


and the defendant pleaded, that the plaintiſt did peaceably continue his 
Poſſeſſion until ſuch a day, at which time the lord diſtrained for rent; 


and a good plea. Heath's Max. 47. cites 28 H. 8. D. 30. 

Ii. But where the condition was, to grant warrant and ſave 
harmleſs againſt lord and king, and to have and peaceably enjoy, the 
defendant pleaded, quod & habut & pacifice gaviſus fuit ; where ſaid 
by divers, that the plea is ill, and but argumentative, that is, he 
hath peaceably enjoyed the land; ergo, he hath warranted the land, 
and ſaved the plaintiff harmleſs, for he might be impleaded in a 
precipe and the other not warranted, and yet hold it peaceably, or 
might be diſtrained for iſſues loſt, &c. and therefore ought to have 
pleaded cxpreſsly quad non fuit damnificatus per regem nec per aliguem 
alium; or that the plaintiff was impleaded, and he did warrant, &c. 
Quere inde, for Baldwin e contra. Heath's Max. 47. cites 30 H. 
8. D. 43. | ' 

12. The condition of an obligation was, to warrant, defend, or 
ſave harmleſs, as well the perſon of the obligee as the premilles 
againſt one C. where the detendant alleged in his bar a former leaſe, 
by reaſon whereof negte le obirgee, nec les premiſes poſſint nec potuerunt 
e damn:ificat” per predittum C. The defendant replied the ſpeci: 
matter in law, without concluding et if/int dammificatus; it was 
holden the defendant's bar was ill, and that he ought to have 
pleaded nin fuit damnificat', or the ſpecial matter, and conclude 
int non damnificatus ; and the plaintiff's replication, for want o 
4 7 * concluſion, is ill alſo. Heath's Max. 47, 48. cites 2 El. 

18. | | 

13. And in the like caſe, the defendant pleaded quod quer* non 
damnificat” fuit per A. and the plaintiff in his replication ſhew'd a 
ſpecial damage, and concluded et i/ſint damnificat', and the defend- 
ant by his rejoinder pleaded, zu trel record; quod nita, Heath's 
Max. 48. cites El. D. 186. | 

14. Debt upon bond to ſave the plaintiff harmleſs, &c. The de- 
fendant pleaded in bar that he had ſaved him harmleſs generally. 


The plea was held ill; for he ſhould have pleaded non damnifica- | 


tus, becauſe he may fave the plaintiff harmleſs in ſome things, and 
yet he may be damnified in ſome dier things, in which the defendant 
Was 


Lk a2 


Condition. 

was hound to ſave him harm!:fs ; and judgment niſi. Style 16. Paſch. 
23 Car. B. R. Wroth v. Ei. | 

15. Bond to fave harmleſs from bonds, or to ſatisfy all damages 


within a month, defendant p/-aded he had paid him ſuch a ſum for 
all his charges within a month, adjudg'd that defendant ought to 


ſhew how the plaintiff was moleſted, and that he had fatished fo 


much, or that he was not mol-{ted. Cro. E. 393. pl. 18. Paſch. 
37 Eliz. C. B. Hutchinſon v. Lewſon. 

16, Debt on bond to fave harmleſs from payment of rent due to a 
ranger at ſuch a feaſt ; 'tis no plea to " that no rent was due, 
but uv to plead non fuit damnificatus. Savil 99. in pl. 167. Hill. 
30 Eliz. | 


17. Debt upon a bond, the condition was to ſecure him harm- 
leſs againſt J. S. in an adtion for 53 l. for which he was bail for 
him. The defendant pleads he had purd to F. S. 20 J. N fatisfattion 
of the 531. and fo he kept him harmleſs ; but for that the plaintiff 
might be damnified before the payment, to which he does not an- 
{wer, the plea was held ill, and the plaintiff had judgment; cites 
5 H. 6. 13. Cro. E. 156. pl. 40. Mich. 31 2B 


Davies v. Thomas. 


11 


18. In debt on bond condition'd that whereas the plaintiff was 8. C. cited 


bound in 200 l. for the defendant for payment of 1907. to A. B. if Crv. J. 349. 

n pl. 5.— 
S. C. cited 
aid bond &c. that > Bug, 115. 


therefore the defendant ſhall ſave and keep harmieſs the plaintiff from 
all ſuits, quarrels and demands touching XC, the / 
then &c. The plaintiff declared that at the day he went to the place, 
and finding no body there to pay the money, he paid it himſeſf &c. The 
defendant pleaded non fuit danmificarus. The plaintift replied, and 
ſhew'd the ſpecial matter. Adjudg'd for the plaintiff; for the pay- 
ment of the 1001. is damage, and had he not paid it greater damage 
would enſue; and it is not neceſſary that the plaintiff be arreſted ar 
ſued &c. 5 Rep. 24. a. Mich. 42 & 43 Eliz. B. R. Broughton's 
caſe, alias Broughton v. Pretty. 

19. Debt upon bond for performance of covenants brought by 
the high-theriff againſt the under-ſherift; one covenant was, that 
the under-ſheriff ſhall keep all priſoners committed ta him until they be 
delivered by law, and alſo to ſave the plaintiff harmleſs of ail eſcapes 
made by them. The defendant pleaded performance of all covenants, 
The court held the plea ill, becauſe one part is in the athrnative, 


and the other in the negative, and therefore he ought to have 


pleaded non fuit damnificatus. Goldſb. 157. pl. 88. Hill. 43 Eliz. 
Payton's caſe. | 
20. Obligation with condition, reciting that whereas A, the 
plaintiff, at the requeſt of the above-bounden B. the defendant, 
ſtands bound together with the ſaid B. unto one J. S. in an obliga- 
tion for payment of 101. on the 15th May (which May was before 
the date of the ſaid obligation whereof the action is brought) if the 
ſaid B. do ſave and keep harmleſs the faid A. of and from the faid 
obligation, that then &c. B. pleaded payment ſecundum forman & 
effettum conditionis prædictæ. Upon demurrer the plaintiff had 
judgment; for B. ſhould have pleaded non dammificatus. Gou d o. 
159. pl. 90. Mill, 43 Eliz. Allen v. Abraham. 
. O 3 21. Caſe 


ded 


| 
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Yelr. 25 21. Caſe Kc. for that in conſideration the plaintiff would diſcharge 
- 4 ow the deſendant, then under an arre/t, the defendant promiſed to pay fo 
not appear much &c. and alleged quod exoneravit eum from the ſaid arreſi, but 
——Noy did not ſhew how, but upon this being aſſigned for error, the court 


. S. C. held it well enough; for it need not be pleaded, as a diſcharge from 
but S. P. - 


does not aà bond of rent muſt, becauſe they cannot be diſcharged but by 


appear. deed, and it ought to be an abſolute diſcharge ; but diicharge of an 

arreſt may be by compoſition for a time, either with the party or 

the ſheriff &c. and ſo need not be ithewn, and ſo judgment was re- 

verſed. Cro. E. 913. pl. 2. Hill. 45 Eliz. B. R. King v. Hobbs. 

Velv. 40. 22. Covenant ior that the teſtator fold to the plaintiff 20 ton of 

8. C. and copperas, and agreed with the plaintiff that F he failed of payment 
1 of fuch a ſum at ſuch a day, that then he might quietly have and enj 

nant was, . | . I? 82 'y 10 

that he the ſaid 20 ton of copperas, and ſhewed that the money was not 

Thould en- paid at the day, and that he could not have nor enjoy the ſaid 20 

Jy dg ton of copperas; but becauſe it was that lie could not have and en- 

diſturbance joy, and did net fhew how and by whom he was diſturbed, it was 

of any, and held inſufficient, and adjudged for the defendant. Cro. E. 914. 


_ decaule the pl. 4. Hill. 45 Eliz. B. R. Chantflower v. Prieſtley. 


plaintiff did 

not ſhew 

that he was legitimo modo diſturbed, according to the very words of the covenant, it was “ held ill; 
for tho' the plain if in covenant nerd not ſhew tpecially the title by-which he is diſturbed, becauſe by 
preſumption he may not know it, yet in aſſigning the breach he ought to purſue the words of the co- 
venant. -Noy 50. Chand flower v. Waterhouſe and Preſbye, S. C. adjudged againſt the plains» 
tg. Vaugh. 121. S. C. cited by Vaughan Ch. J. as reſolved by the whole court. 


V[ 178 
46 23. Debt upon bond, conditioned fo ſave harmleſs from all obliga- 
tiens which he had entred inis fer him. Defendant pleaded quod 
exoneravit & indempnem conſervavit from all the obligations, Ex- 
ception was taken, becauſe he did net ſhew from what obligations; 


ſed non allocatur; becauſe there might be many, and fo to avoid 


prolixity ; but becauſe he did nat plead guo mods he diſcharged him. 


It was held to be ill; et adjornatur. Cro. E. 916. pl. 6. Hill. 


45 Eliz. B. R. Praban v. Bacon. | 
24. Debt on a bond (reciting a ſale of an advowſon to the plain- 
tiff) conditioned to acquzit, diſcharge, and ſave the plaintiff harmleſs 
irem all bargains, incumbrances, flatutes, charges &c, The de- 
fendant pleaded, that he ſaved harmleſs the plaintiff and the advauw- 
ſen frem Sc. as in the condition. Adjudged an ill plea, becauſe he 
did net fhew hx he diſcharged him, for he ought to ſhew it 
particularly. Cro. J. 165. pl. 1. Trin. 5 Jac. B. R. Allington 

v. Vearkner. 15 | 
Yelv. 2c7. 25. Aſſumpſit in conſideration the plaintiff, at the requeſt of the 
S. dork defendant, was hound with him in a recegnixance for his appearance 
ber get. Ci at the next afſizes, he the ſaid defendant premiſed to ſave him harmleſs 
— BI. &c, The dciencant pleaded, that he brought a certiorari directed to 
155. §. C. the juſtices of gacl-delivery, and 10 March &c. the writ was de- 
acjudg'd ace ered to them, who allnwed it, but aciudoed 700d plca; for he 

cordingly » 1 Judge , no good plca; 10r 

for the ought to have appeared, and to have had his appearance recorded, 
plaintiff, otherwiſe his promiſe is broke; beſides, he did net allege that he 
| bad delivered the writ at the next aff:zes, and then the purchaſing is 
not material; beſides, no f lace is alledred where he delivered ths 
| | | writ, 


be wv © _ wv a a wm. 
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writ, and that is iſſuable, and where the afſizes tere holden for the 
county of Suffolk is not ſhewn, and therefore adjudg'd for the plain- 
tiff. Cro. J. 281. pl. 2. Trin. 9 Jac. B. R. Roſſe v. Pye. 

26. In debt on a counter-bond the defendant pleaded non dam- 
niſicatus; the plaintiff replied, that the money was not pdid, and that 
a capias was taken out againſt him for the ſame, and fo he was dam- 
nified. Adjudged to be a clear breach, and judgment for the 
plaintiff, 2 Bulſt. 115. Trin. 11 Jac. B. R. Reeve v. Harris. 

27. In debt on bond conditioned to fave the plaintiff harmleſs C. J. 3063. 
for being his bail, the defendant pleaded quod libere & abſolute ex- an 
oneravit a prefato ballin, Adjudged that he ought to hero how, and by, S. C. 


for want thereof the plea was held not good, and judgment for the Jude's a6 
plaintiff. 2 Bulſt. 270. Mich. 12 Jac. B. K. Codner v. Dalber. ts“ 
plaintiff; 


for always when one pleads a diſcharge, and that he ſaved the plaintiff harmleſs, he ought to pa 
erb, that the court may adjudge thereof; but he may plead generally non damn: ficatus without ſhew- 


ing how, becauſe he pleads in the negative, and the other ought to ſhew damnification, Cro. 363. 


pl. 24. Mick. 12 Jac. B. R. Codner v. Dalby. S. . Jenk. 110, for a jury cannot judge of 
fuch uncertais general pleas; the general iſſue of non damnificatus being waiv'd, ſuch gengral piea, and 
the iſſue taken upon it perplex the jury. 


28. In covenant brought to diſcharge the plaintiff of a ſingle bill, 
in which he was bcund for the debt of the defendant ; ne alleges for 
breach non-payment, and a ſuit, and recivery at law for the money 
which remained in force. The defendant pleaded that he paid the 
money at the day, and theresf gave the plaintiff notice before the pur- 
chafing his writ, The plaintiff demurs; the court held the pica 
naught, and judgment for the plaintiff. Brownl. 24. Hill, 13 Jac. 
Rident v. Took. 

29. The defendant leaſed to the plaintiff an houſe for 2 years, in 
conſideration whereof the plaintiff promiſed to pay for the leaſe 26 1, 

and the detendant thereupon promiſed to diſcharge and ſave him C 279 ] 

harmleſs af ail charges and incumbrances, The breach was aſſigned 79 
that one MT. E. diftrained bis beafls in the fatd cleſe for 20 l. for 
ieh the ſuid cliſè at the tine of the difireſs was lawfully charged, 
and was liable to and impounded &c. till he was forced to pay the 
ſaid money. But becauſe he Cid not ſhew that there was any charge 
before due, nor by whom gianted, and it might be chargedby the 
plaintiff himſelf after the leaſe made, and fo is in no expreſs charge 
upon this promiſe, it was held to be ill per tot. Cur. and adjudg'd 
for the defendant. Cro. J. 444. pl. 21. Mich. 15 Jac. B. R. 


Leigh v. Gotyer. | | 
3o. The defendart, 1 Car. promiſed the plaintiff that he /boul/ Jo. zag. 


enjoy juch lands in palſelſion, and that he would ſave him harmleſs con- Pi. 2. S. C 


cerniag any action and ſuit againſt him for them, and ſhewed be was 2 l 
ouſted of the p3ſſefſion by M. 1 July, 3 Car. and that a good recovery prainut. 
was had againſt him in an ejectiane firme 2 Car. and damages and 
cefts to 75 !, by reaſon whereef he feared to be arreſlea, and that he 
gave defendant notice thereof, and requeſted him &c. The court 
was of opinion becauſe the defendant failed in part of the breach of 
the aſſumpſit, viz. in not ſaving harmleſs, but ſuffered the judge 
ment to remain in force, by reafon whereof the plaintiff was in 
danger of being arreſted, that therefore the plea was ill, and judg- 

O 4 weag 
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ment was for the plaintiff, Cro. C. 349, 350. pl. 13. Hill. 9 Car, 
B. R. Peck v. Ambler. 

31. Debt upon bond, reciting whereas the plaintiff and one H. 
ewere bound in ansther bond to pertorm covenants in an indinture; now 
if the ſaid H. ſhould perform the ſaid covenants, qu aifo if the de- 
fendant ſbaul i jave the plamt:ff harm, of that bond, then Sc. The 

efendant, upon oyer of the condition, pleaded, that H. had per- 
wrmed the covenants, and faved the plainii harm#eſ; of that bond, 
Upon a general demurrer this plea was acjuuged il}, becauſe he did 
not ſet forth the covenants in the indentufe, and ſome of them might be 
n the negative, and alſo becauſe he did /t forth how he had 
ſaved the plaintiff harmleſs. All. 72 Hill. 23 Car. Ellis v. Box. 
2. Covenant, for that the defendant, the % r, copenanted to 
ave the leſſee harmleſs againjt 21 juits, evictions, and expulſions, 
The defendant pleaded that J. S. ied him by an habere facias 


»// 


52 


he had pleaded an expulſion by an execution wityanut ſhewing any 


. judgment, vehercas he ſheald have ſet forth the ejeetment and the pro- 
ceedings to the judgment, and he cught to have ſthewn that F. S. 
had a lecal title betrre the lraje in ejectmernt ide, and perhaps the 
recovery might be by a l-aſe made by the plaintitf himſelf. Lev, 
83. Mich. 14 Car. 2 B. R. Nicholas v. Pullin, 5 

81d 444 33. In debt on bond, conditioned te fave a paryh harm from 

pl. 1. 8 C. the charge of a baſtard child, the defendant pleardvd non damnificatus 

. the plaintiff repli-d that the pariſh laid out 3s. fir keeping the child. 

—2 Saund. The defendant rein that he tender'd the maney, and the plaintiff 

— paid ĩt Ce injuria ſua propria. I'wiſden J. ſaid that the rejoinder is 

44 5b a departure, and that they ſhould have pleaded thus, viz. that 

—— Keb. zn uit dammificatus tis ſuch @ time, aum then you offor'd ts take 


62. Fl. 53. (476 of the chiid, and tenderꝰ &, ſudzment for the plaintiff 


S. C. the : a : 
erin. niſi &, Mod. 43. pl. 97. Hill. 21 & 22 Car. 2. B. R. R:chards 
clined that v. Hodzes. | 

it was a de- 

puturt; ted a Joi natur. 


Ibid. 617. pl. 7. S. . adjudg'! fer the 


34. W. promiſed B. the plaintiff to e him harmleſs concerning 
goods bough: by him of IV, Breach alledged was, that J. S. brought 
an action of trouver for the jaid grads, and declartd that he was ofle{led 
of theje goods beftire WW. jotd them io B. ut de banis ſuis proprus &c, 
and rect vered them. After verdict exception was taken, becauſe it 

180 ] Was not alleged that E. gave IF. the defendant notice of this juit ; fed 
non allocatur ; for notice is nat alleged in any of the precedents, 
And per Windham, where a thing lies particularly and folely in the 
notice of the party that is to take advantage, there he ſhall allege 
notice, but here he may have notice from the party, or may have 
notice from him that recovered the goods. Freem. Rep. 130. pl. 
152. Mich. 1673, C. B. Bloxam v. Warner. 

35. A ſecond objection was, that it was ut alleged that the re- 
eovery was by an eigne title, the court ſaid that did appear in the 
record, and ſo it was well enough; or it is alleged, that J. S. who 
recovered them lays a property in himjelf” the 12th of April before the 


ſale, and fo it mufl neceſſarily be eigre to the plaintif/'s title, and ſo 


Judgment 


Firnem ; upon demurrer this plea was ruled to be ill, becauſe 
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judgment was given for the plaintiff, Freem. Rep. 131. pl. 152, 

Mich. 1673. C. B. Bloxam v. Warner. 

36. In debt upon a bond conditioned to fave the obligee harm- 

leſs Nom another bond, the defendant pleaded non damnificatus, The 

plaintiff replies, that the money was not paid at the day, and be deve- 

nit onerabilis, and could not attend his buſineſs for fear of an arre/t. 

The defendant eins, that he tendered the money at the day, abi/que 

Hoc that the plaintiff devenit merabilis, to which it was demurred, 

and judgment was given for tae plaintiff; for the money not be- 

ing paid at the day, the counter-bons is forfeited, and the traverſe 

in this caſe is naught, Vent. 261. Trin. 26 Car. 2. B. R. Anon. | _ 1 
37. In covenant &c. to ſave the plaintiit harmleſs as to the oc- G 

cupation of certain cloſes &. the breach aſſigned was, that the Myor S. C. 

defendant non indempnem confervavit ipſum de & concernente oc oY 

cupationem quorundain clauſorum, for that I. S. commenced a cap 

ſuit againſt him &c. concernente occupationem clauforum prædict', ment was 

but did „ ſet forth that T. S. had any titl, ſed per Curiam, this 9" 45 70 

being after verdi; and the plaintiff ſetting forth in his declaration, WY 

that T. S. recovered, the Court were all of opinion that judg- not as to 


ment ſhould be given for the plaintiſfl. 2 Mod. 213. Peſch. 29. 3 
E ©, #58 3 and gave 

Car. 2. B. R. Major v. Grigg. 1 
tor the 


Ibids 


plainti ff. 3 Keb. 744. pl. 12. Gregory v. Mao, IF > adj udged for the plaintiff niſi. 
755. pl. 34. 5. C. & S. P. held accoiimgiy by Wild and jones, 


38. Bond was conditioned fe ſave harmleſs T. S. and the mort- 
gaged premiſſes, and to pay the intercft for the principal ſim; the 
defendant pleads, that T.S. non. fuit damnificatus, for that he (the 
defendant) had paid the principal and intergſt due ut ſuch a day. 
Upon a demurrer this plea was adjudged ill, becaule non dannifi- 
catus goes to the perſon of T. S. and net to the p. emfſess 2 Mod. 
305. Paſch. 30 Car. 2. C. B. Shaxton v. Shaxton. 

39. Debt upon bond conditioned 1 ſave the plaintiff harmleſs 
from a bend in wh:ch he was bound for the defendant, betng a cellicior 
of the rents of the aew-river- water company, that he ſhould pay the 
maney collie within 29 days after he ſboulil be required; the de- 


fendant pleaded non dam vficatus ; the plaintiff replica, that the de- 


compelled to agree with the company and pay them 250 J. And upon 
demurrer to this replication 1t was objected, that the breach was 
not well aſſigned, becaute it did not uf pear that the defendant had 
received the 130” l. ten days before the action brought, The 
whole court held the exception good, and judgment for the de- 
fendant ; but afterwards the plaintiff had leave to amend his repli- 
cation. Lutw. 470. Hill. 3 & 4 Jac. 2. Ball v. Richards. 

2. Debt upon bond, conditioned t9 acgurt, dijcherge, and ſave 
barml:fs the pariſh from a vaſtly; a hi, the detenuant pleaded non 
damnificatus generally; and upon demurrer it was objected, that 
the detendant ought to few 1 he acquitted and diſcharggd the 
pariſh, and not anfwer the danmihication on; but it was wntwered, li 187 1 
that had the plea been that he had Kept harmleis and diſcharged the 

| | pariſh 


' 
# 
| 
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pariſnh it had not been good, without ſnewing how, &c, becauſe it 
is in the affirmative, but here it was in the ne gabe, (viz. ) that the 
pariſh was not damnified, and they ſhould have ſhewn a breach; 
for though in ſtrictneſs this plea does not anſwer the condition of 
the bond, yet it does not appear upon the whole record that the 
plaintiff was damnified, and conſequently he has no cauſe of ac- 
tion; and the court gave judgment for the defendant. 3 Mod. 252. 
Mich. 4 Jac. 2. B. R. Mather v. Mills, 
Cri» 274+ 41. In debt upon a bond, conditioned to free and keep the plain- 


— G. 20 . Kd GP 
Judged ac- tiff harmleſs of, and from, al! co/ts and damages which may ariſe ly 


 eordingly, reaſon of ſuch a law-ſuit &e. The defendant pleaded non damnifi- 


br 5 + = catus generally, and upon demurrer the court held the plea good, 
£9497 + 

fave harm- p . : N 
ks again} Which was uncertain at the time of the making theres, (viz.) from 


« perticsier the coſts and charges of the ſuit, that no colts might be recovered 


0 ane againſt him; Zut if it had been to ſave him harmleſs from a particu- 


ought to ler and certain thing, there ſuch a negative plea generally would 
bes bw not have done without ſhewing how he had indemnified the other. 


he bio 5 Mod. 243. Mich. 8 W. 3. Harris v. Pet. 


j̃t be to ſave 


him harmleſs generally a non damnificatues generally will do; and f it be to ſave harmleſs in [error a! 
perticulars againſt all perſons it is general; per Holt Ch. J. 12 Mod. 40. Irin. 12 W. 3. Anon, 


»The caſe 42. Bond to ſave harmleſs again/? ſeveral particular things, and 
* after in general; here to a general declaration non damnificatus is a 
:3& 34 Food plea, and then the plaintiff ſhould ew a breach, though per- 
Elz. B. R. haps it is better to anſwer to the particular things, and then to ſay 
21 t guoad the reſt non damnificatus; per Holt Ch. J. 11 Mod. 78. pl. 
e . 11. Paſch. 5. Annæ B. R. Anon. cites * Cro. E. 253. that the 
charge is to plaintiff ſhould have aſſigned a particular breach before he had de- 


2 particular murred. 
thing, he 


muſt thew how, &c. but otherwiſe when it is to a multiplicity of things; for then a general pleading 
is good, and cites 5 E. 4. 8. 


(Z. a. 5) To ſave harmleſs. Equity. 


e 1. H O' the ſurety is not troubled or moleſted for the debt, yet 
ker of - at any time atter the money becomes payable on the original 
tzw. Bald. bond, the court of Chancery will decree the principal to diſcharge 
234. Abbots the debt, Vern. R. 190. Mich. 1683. in caſe of E. Ranelagh v. 
v. jokatton, Hays. | | | 

| "TY 2. The plaintiff aſſigned ſeveral ſhares of the exciſe in Ireland to 
Ces 146. the defendant, who thereupon covenanted is fave him harmleſs, and 
5. C. de- 6 fland in his place touching the payments to the king, &c. the plain-— 
1 tiff being ſued by the king, brought his bill ts have the agreement per- 
much op- formed in ſpecie; it was inſiſted, that the plaintiff might recover 
poſed by damages at law, and that this was no ſpecifick covenant, but only 
1 a general and perſonal covenant for indemnity, and it ſounds only 
zeta fayzit in damages which cannot be aſcertained in chancery; but lord 
want North decreed that the defendant * ſhould perform his covenants, 


Cone in and directed it to a maſter, and that as often as any breach ſhould 


182 | happen 


becauſe the condition was to fave him harmleſs from ſome thing 
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happen he ſhould report the ſame ipecially, that the court, if oc- — 
caſion ſhould be, might direct a trial in a guantum damnificat'. . n 


Vern. 189. pl. 190. Mich. 35 Car. 2. lord Ranelaugh v. Hayes. wa behind, 

ut only 
that he was ſued, &c. and objected, that for every petty breach this would ſubject the defendant ta 
commitment, 


3. A diverſity was taken, viz. where the counter-bond or cove- 4 Mod. 249. 


. . 3 5 > - 5 J „ ut 
nant is given to fave harmleſs from a penal bond before the condi- fm diver- 


tion broken, there if the penal ſum be not paid at the day, and fo the g̃ty does not 
condition not preſerved, the party by this is liable to the penalty er. 
and fo damnified, and the counter-bond forfeited ; but if the coun- 14. _— 
ter- bond be given after the condition broken, or to ſave harmleſs LY 
from a finzle bond or bill without a penalty, there the counter- des not ape 
bond cannot be ſued without a ſpecial damniſication; per Holt?*** 

Ch. J. 1 Salk. 197. pl. 2. Mich. 5. W. and M. in B. R. Grif- 

th v. Harriſon. 


(A. b) Conditions. [hat a Breach.] In reſpect 
of the Words. 


I. IF the condition be, that F he recovers 20 acres of land, the 

obligee ſhall have a moiety; if he recovers but 10 acres, he is 
not bound to pay any part. 21 Ed. 4. 52. b.] | 

[2. If the condition be, % make before Eaſter next a ſufficient This ſeems 
eſtate in fee of the manor of B. diſcharged of all former bargains and 1 N 
incumbrances, except a leaſe for years, upon which the ancient rent Cam. Scace. 
is reſerved ; if a leaſe for years be made meſne between the date of the or at one of 
covenant, and the delivery of the deed, this is not any breach. D. W 
3, 4. Ma. 139. 34. the ancient rent being reſerved, ] was held by 


| Brooke Ch, 
Baron, Saunders, Whiddon, and Dyer, that it was not a breach; but Morgan and Bendlows e con- 
tra; and was the caſe of the earl of Huntington v. Ld. Clinton, 


3. If the condition of the feoffment be, that the froffie ſhall give * D. 139 2. 
other lands in recempence thereof, and the feoſfee infeoffs him of PRs 
other lands of a defeaſable title, which are after evitted; yet the con- A il. 
dition is performed; for & once a recompence, and perpetually. D. 3, 

4. Ma. 139. ] 

[4. If the condition be, that , the conuſee of a ſtatute holds ſuch Br. Condi- 
lands in peace without damage or loſs for want of warranty, then, tions, pl. 
&c. if the conuſce be impieaded, and vouches the conuſor, who ren- way ps ug 
ders it, by which the land is loſt, and the contfor hath nothing to by Finchden 
render in value, the condition is broke; for to render in value is and Perc yes 
of common right upon a warranty, and the judgment to recover in 
value is not ſuthcient, for he is indamaged without the value. 46 
Ed. 3. 28. b. ſuch caſc. 

(5. If the condition be o acquit anther, though he acknow- 
ledges the acquittance, yet if he do not acguit him in deed, the con- 
dition is broke. 46 Ed. 3. 28. b.] 


. ten 
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6. If the condition be to fand to an award de partitione faciend', 
and they award a partition, and that he ſhall levy a fine to make it 
certain; he ought to levy a fine, becauſe this depends upon the par- 
tition, and znforces it. 11 H. 4. 25. b. 

This ſeems 7. If the condition be not to alien the land, and he gives the land 
N to his heir apparent, without taking of any thing for it, the con- 


5697 fu dition is broke. + 46 Ed. 3. 33-] 


find any 
ſuch point there. 


IThisf-ems d. If the condition be 10 to do any thing which ſhall turn him in 
to be brif <lieny ; if he acknowledges a ſtatute, whether the condition is broke? 


printed eb. Dubitatur 1 46 Ed. 3. 32. b. (Quære, the intent of the word 


do not ob- 1 
erve an 0 
ſuch — - rs | )] | 
| 1 10M [9. If the condition be not to make any debate or diſturbance about 
Fol. 433. the adminiſtration of the goods of B. againſt the obligee ; if he ad- 
Ly miniſters the goods, and cauſes himſelf to be ſummoned for them, the 
condition is broke. 47 Ed. 3. 23. b.] 

[10. If the condition be t ſuffer an afſiſe to paſs, which the obli- 
gee hath againſt another; though he gives 20 5. 10 @ juror to paſs 
again * * if the aſſiſe paſs for him, the condition is not broke, 
10 H. 6. 19. 

ogg. 3s 11. But atrhertways it had been if the condition had been to 
(male en- ſuffer the aſſiſe to paſs without impediment * or had endeavours. 10 
eine.) H. 6. 19.] | | 

Br. Conf. { 12. If the condition be, that the Ir may come to the houſe 
tions, pl. 35. leaſed at a certain time, and that the leſſee do not ouſt him during the 
cites 5. C. term; if the leſſor comes, and the lee ſhuts and locks the doors, 


and the co- 5 8 : ; 
venant was, yet this is no ouſter, for he might have entred notwithſtanding. 
that the lei- 3 H. 4. 8. b. adjudged.] 

Or might 

be in the houſe 4 days in the year, and that the faſtening the doors and windows is no breach; and 
Brooke ſays, that the law ſeems to be the fame of ſuch a condition, 
S. C. Fitzh, Dette, pl. 109. cites S. C. adjudg'd by all the jultices. 


3. If a man leaſes for years, and covenants, that the leſſee 
ſhall enjoy the land peaceably, without the trouble or moleſtation of any, 
and there was a rert-ſeck at the ſame time iſſuing out of the land, 
which was due to the queer, and after the queen by her prerogative 
diftrain'd in the land; yet this is not any breach of the covenant, 
for the land is not charged or incumbered with the rent-ſeck, 
ſcilicet, as to the poſſeſſion; and then when the queen diſtrains 
for it by her prerogative, this is of common right, and none is bound 
to diſcharge things of common right, Mich, 43, 44 Eliz. B. R. be- 
tween Herle and Howe, per Curiam, ] | 

14. So a fortiori if the rent had been iſſuing out of other land. 


Ibid. per Popham. | 
8. C. cited 15. Leaſe to baron and feme for years, with a proviſo that if the 

D. 6. b. . 7 
Marg. fl. g. Pꝛlſclſen comes into the hands of any other than the baron and feme, 
WY” * ond of their iſſue, that then upon the tender of Icol. by the leſſor, 
he may re- enter. Baron dies; feme tukes another baron; leſſor 


tenders 


Br. Dette, pl. 56. cites 


Condition. 
tenders the 1001. Whether the marriage is a breach, dubitabant. 
Mo. 21. pl. 71. Hill. 2 Eliz. Anon. | 
16. A. by indenture /caſed an houſe to B. for 40 years, and B. by 
the ſame indenture, covenants that he will ſufficiently repair it during 
the term, and that A. his heirs and aſſigus may enter every year to ſee 
, the repairs are done; and if it is repaired, upon view of the leſſor, 
according to the agreement, then the leſſee ſhall hold for 40 years mare 
after the fir/t term ended &c, It was agreed by all but Raſtal, that 
though the lefjſor does not view &c. yet if it is kept in repair the 
leflee ſhall hold the other 40 years, the reparations being in facto 
performed, becauſe the view is a thing voluntary in the leſſor, and 
tor his benefit, and the not doing thereof ſhall not prejudice the 
leflee ; and judgment for the plaintiff by the other 3 juſtices, Mo. [ 184 ] 
27. pl. 88. Trin. 3 Eliz. Skern's caſe, 


17. If a man be bound to make a feoffment of this land there, al 
tho* he charges the land, yet he ſhall not foricit his bond; but if it 
were to make a feoffment of his land diſcharged &c. it is otherwiſe g 
but yet he ſhall not be bound to diſcharge it of /uch things with which 
it is charged by the law. Arg. 3. Le. 44. pl. 64. Mich, 15 Eliz. 

C. B. in caſe of Mountford v. Cateſby. 

18. The Biſhop of Rocheſter made a /eaſe of a manzr for years, N 
wherein were divers copyholders, proviſo that the 1:ſſee ſpall nut moleſt, Ng ond 
dex, or put out any copyholder paying his duties and ſervices ſuch parna as by way of 
forisfafture ; the breach was aſſigned that the demandant entred 5 SG 
upon a copynolder, in à cew-houje, parcel of the premiſes, and beat ant provif, 
him, et ſic moleſtavit; it was the opinion of the court, that the adjudg'd no 
eondition was not broken, for that the moleſtation ought to be in- Peach; ane 
tended ſuch as ſhould be an expulſion, or moleſtation concerning Heeg in. 
his copyhold-tenement ; and adjudged accordingly. Cro. E. 42, lined that 
pl. 16. Mich. 37 & 38 Eliz. B. R. Penn v. Glover. it Warns 

19. A. leaſed lands for years, rendring 50s. rent at the 4 feaſts, W 
viz. Mich. &c. Proviſo if the rent be behind by the ſpace of a year 
after the day of payment, it being lawfully demanded, and no diſtreſs 
to be Hund there per totum tempus prædictum, to re-enter ; it was 
found that the rent was behind for a year, and that there was a de- 
mand, but there was not any diſtreſs the laſt day of the year upon 
the premiſſes, and that the leſſor entred. Adjudged that the con- 
dition was not broken if there was a diſtreis at any time of the 
year, and a condition ſhall be taken favourably for the leſſee. Cro. 

E. 764. pl. 2. Trin. 42 Eliz. B. R. Grig v. Moyſes. 

20. Ihe condition of a bond to fave the obligee harmleſs con- 
cerning his buying of certain goods at ſuch a price, extends not to the 
price but the title, as was clearly agreed upon evidence between 
them. All. 95. Mich. 24 Car. B. R. Smalman v. Hutchinſon, 

21. Leaſe tor ꝙ years, was dated 1 Fune, 16 Car. 2. in which 2 Keb. 291. 
there was a covenant to ſave the plaintiff barm:sjs from all eviftions pI 
during the term, and in covenant the breach af/igned was an evittion the plaineif 
26th of Fune following ; the deſen dant pieaded that this leaſe was —lbid. 
primo detiberatum the ſt of Fune 17 Gar. 2, which was after the 3775 3 
breach aſſigned, and that the plaintiff was not cjected after the de- judęd ac 
Avery of the deed, Upon demurrer the court held that thoſe words cordingiy. 

during 


(during the term) ſhall be conſtrued during the term in computa- 
tion of time, and not only from the time of the delivery of the 
decd when it commenced in intereſt, and judgment ror the plain- 


tiff. Sid. 374. pl. 14. Trin. 20 Car. 2. B. R. Lewis v. Hil- 


liard. 


(B. b) How to be performed when it is Pro Con- | 
11:0 impendendo [&c.] | 


5 Br. An- II. FF an annuity be granted fe a man of the [aw, pro conſilio im- 
muity, pl. 7. pendendo, the grantee is nat bound to travel, nor do any 
cites S. C. thing, but counſel where he may be found. * 41 Ed. 3. 6. 48 H. 
and 41 E S > . 

— 6. 24. f 21 Ed. 3. 7. b. adjudged. }] | 


19.— 
Fitzh. An- ä 6 
nuity, pl. 19. cites S. C. & S. P. | Br. Extinguiſhment, pl. 35. cites S. C. + Br. An- 
nuity, pl. 18. cites S. C. 1 Er. Conditions, pl. 45. cites 8. C. & S. P. adjudg'd.— 
Br. Annuity, pl. 18. cites S. C. 
[ 18 | | 
r. An- 2. Alſo the grantor ought to diſcloſe his caſe to the grantee, other- 


nuity, pl 7- wiſe he is excuſed of his counſel. © 41 Ed. 3. 6. b. 
and 41 E. 
3. 19,——Fi:tzh, Annuity, pl. 19. cites 41 E. 3. 19. S. P. 


[3. If the grantee cannot counſel him, yet if he does as much as 
he can, he is excuſed. 41 Ed. 3. 6. b.] | | 

Br. 2 [4. So if any annuity be granted pro conſilio & auxilio to a phy- 
dne SC, fician, the grantce is not bound to travel for him, but to give his 
and 41 E. 3. advice and help where he may be found; alſo he eught to certify him 
39. that the chat malady it is. 41 Ed. 3. 6. b. 20. (R. Quære this; for a 
+1. o malady is ſecret, which cannot be known but by the phyſician, and 
to the pa- A /ick man cannot travel to the phyſician, but perhaps if he ſends his 


tient. urine to him, he may know his diſeaſe ; but he may be helped much 
—_ "xj by inſpection and tecling his pulſe ; ideo Quere.)] 


T9. cites 41 | 
E. 3. 19. and ſeems to admit that the phyſician ought to go to the patient. 


Nor is he 5. So if an annuity be granted to a man of the law, pro con- 


bound te 39 ſilio & ſervitio ſuo impendendo, he is net bound to go with him, 
to him; for 8 . - 

the grantor nor to counſel him in other place than where he is found, 8 H. 
may notify 6. 24.] | | 

his caſe to | | 

him, and he may give his counſel, where he is, without going to him; though otherwiſe it is in caſe 
of a phyſicizn ; for the patient cannot go to him. Br Annuity, pl. 7. cites 41 E. 3. 6. 19. — 
F:itzh. Annulty, pl. 19. cites S. C. See (S. c) pl. 20. | 


[6. So he is not bound to go with him, thowgh the other will bear 

| his charges. 8 H. 6. 24.] 
Cro. J. 432. [/. It an annuity be granted pro conſilio impenſo & impendendo 
* — aig to a counſellor, he is not bound by this te put his hand to a bill in 
14h. the flar-chamber. Paſch. 16 Jac, B. R. between Mingey and 


Poph. 135, Hammond adjudged per Curiam. ] 
1 36. 2 
and Le! ao plea; for ſetting bis hand to ever bill may be inconvenient to him. 


[8. But 


Condition. 185 


(8. But wen annuity is granted pro conſilio impendendo, ande 
the * grantee in the ſame deed binds himſelf by ſuch words, pra * Fol. 435. 
qua quideim couceſſione, that he will go with him to any place within 
the country; tnere he ought to go with him, becauſe he hath ſpecially BY _ 
bound himſelf ſo to do. 8 H. 6. 24. 32. Ed. 3. Annuity, 30 cites . C. 
Curia. | | | and 9 E. 4. 

__ : S. P. that 
this is a condition, and for non-feaſance the annuity is extinR, per Strange. Pc, Annuity, pl. 18. 
cites S. C. & S. P. by Strange. But Brooke ſays, quzre inde, for it is a grant, and not 2 condition. 


09. If the grantee of ſuch annuity refuſes to give his counſel up-“ Dar. z. 
on demand, the annuity is determined. * Da. 12. 1. b. 8 H. 6. a on 
* . , « 20 ce 8 
24. 16 Ed. 3. Annuity 22. 5 Ed. 2. Annuity 44.] eee, ny 
| ed. Co. 
Litt. 244. . 5. P.— Becauſe he has no remedy for the counſel, nor any eſtate therein, Arg. Roll. 
Rep. 122. Hill. x2 Jac. B. R. t Br. Annuity, pl. 18. cites S. C. & S. 5. . 
Extinguiſhments, pl. 53. cites 8. P. In the quarto edition, and the ſmaller folio edition, it is ple 
35, and % in thoſe two editions are two plea mark'd (36) and thoſe laſt mentioned editions cite an 
E. 3. 6.— 00. Litt. 204. 4, 5. 7. o i; ennuity be granted, quod preſtaret confllum, this 
makes the grant conditional. Ibid. 


[10. If the grantee of an annuity pro conſilis tmpenſo & impen- Br. Condi- 
dendo refuſes after to give counſel; this daes not determine the au- N 
ty, becauſe this was granted as well for the ſervices paſt as thoſe 3 , * 
to come. Temp. Ed. 1, adjudged.) this is fore 

c ; eiture, ana 
| a 


I 4 * . * 0 
mall not extinguiſh the annuity. 


11. If a dean and chapter grants to another the ee of * 1863 
cook, with 5 l. for the exerciſe thereof, provided that he exerciſes the | 
office in the great kitchen of the church; and after the dean requires 
him to exerciſe it in hig own kitchen, and he refuſes, yet the annuity 
is not determined. Hill. 37 Eliz. B. between Saliſbary, dean of 
Norwich, and Chapman, adjudged.] | 

I. In replevin E. avowed for a rent-charge granted to him by a b 382. 
ſtranger, who was ſeiſed of a manor waereot the land where is par- 2 S. C. cites 
cel &c, pro conſilio impendendo. It was pleaded in bar, that ZE. d 
the defendant tuns attainted of treaſon, and committed ta the tower, 
and that the grantor had occaſion for to have his counſel, and cou'd not 
have acceſs to him Sc, and upon demurrer all the court held that 
the avowant ſhall have return; for by the attainder the rent was not 
forfeited, becauſe it was incident to the cauſe for which it was 
given, nor can be granted over, and tno* E. is in priſon, yet he 
may give counſcl as well as before, and no default is afſigned in 
him. D. 1. b. 2. a. Mich. 6 H. 8. Oliver v. Empſon. 

II. If annuity be granted to a counſellor or phyfician for their 
lives, pro conſilio ſuo impendendo to the grantor, and the granter 
dies, this dre; not determine the annuity, but the grantee ſhall hold 
it for his life, and yet it was granted and was executory for the 
counſel, but by the a# of God the grantee is diſcharged of giving 
counſel ; for no counſel can be given to the grantor when he js 
dead; per omnes barones. PI. C. 456. b. Trin. 15 Eliz. in 
Sir Tho. Wroth's caſe. | | 

III. An annuity was grante I h an attorney pro confilio imnenſy 
& impendendo, and afterwards the being @ di//eroce between the 

Sauer 


186 Condition. 


grantor and a flranger, the attorney gave counſel to the adverſary, 
but net to the grantor, he not requiring any of him in that matter. 
The court held that his annuity was not determined hereby. Dyer 
369. b. pl. 53. Paſch. 22 Eliz. Plomer's cafe. 
But if a te- IV. Annuity granted pro exercitis officit ſeneſchalli; refuſal to 
mage hold a court is a forfeiture, D. 377. a. pl. 28. Trin. 23 Eliz. 


mon grants 
annuity co Anon. 


$:14 courts, | 
and he ſummons it without his companion, and the grantee refuſes, this is no forfeiture, becauſe it is 


© a void ſummons. D. 377. a. pl. 28. Marg. cites 27 Elz. Hucletun's caſe, 


V. If A. pro conſilio impenſo &c. mates a ferffoent or leaſe for 
life, albeit he denies counſe;, yet A. hall not re-enter ; for in this caſe 
there ought to be legal words of condition or qualification; for the 


cauſe or conſideration ſhall not avoid the eſtate of the feoffee, and 
the reaſon of this diverſity is for that the e/tate of the land is executed,” 


and the annuity is executory, Co. Litt. 204. a. 


[(B. b. 2) Till he be promoted to a Benefice.] 


[12. If an annuity be granted ti! the grantee be promoted and pre- 
ferred to a berefice of 301. a year by the grantor, and after the gran- 
tor preſents him, but the grantee is found 7/1fficient, the annuity 
ſhall ceaſe. Paſch. 1 Jac. B. dubitatur. ] 

[13. [Ss] if an annuity be granted ti!! the grantee be promoted 
to a benefice by the grantor, it he profers a benefice to him which 
is /itig15u5, yet the. annuity is determined, for perhaps he has a 
good title thereto, though it be litigious. 17 E. 3. 11. dubi- 
tatur. 

1 7 But if the church be full of another at the time of the pre- 

ſentation, the annuity is not determined, though he accepts the 

187 preſentation, for the preſentation and acceptance is void. 26 E. 
9. . | _ 

(15. It an annuity of 201. per annum be granted till he be pro- 
moted ts a benefice, the benefice ought to be of the value of 100 marks 
a year. 16 E. 2. Annuity, 47. Iſiue thereupon. ] 

(16. If an annuity be granted to another till be be promoted to a 
competent benefice ; if the grantor after tenders to him the preſentation 
to @ VUicariage, which is worth 199 marks per annum, which he 

. refuſes, the annuity is determined. 3 Hen. 6. Annuity, adjudg- 
ed, 31 E. 3. Annuity 28. } | | 

[17. The bencſice ought to be of as much yearly value as the an- 
zuty is, otherwiſe it is not determined. 3 E. 3. Annuity, 40. 
Temp. Ed. 1. Annuity 50, } | | 

[18. The value of the benefice ſhall be reckoned according to the 
demerit of the party to be promoted. 31 Ed. 3. Annuity 28.] 

19. If the grantor preſents the grantee ta an ewe-benet (that is, 
the cuſtody of the hily-water,) this does not determine the annuity, 
for he is removealle at the will of the pariſhioners. 3 E. 3. Annuity 
40 adjudged. ] | 5 

5 20. If 


1. 


mu 


Condition. 

| fas. If an annuity be granted till promsted &c. by the grantor or 
Dis heirs, it is a good performance of tne condition that he was Pro- 
noted by the mother of the grantor at the requęſt of the grantor, in 


diſcharge of the annuity. 33 E. 1. Annuity 51. adjudged. ] 
[21. "If an an: wity be gra. nated to an infant till he be promoter to a Aint 


benefice; if the grantor tenders him a benefice, though he anne g. "ed 


take it far the nonability of his perſon, yet tne annuity is determin=- 7 e 2095 
2 79 


ed. 3 Ed. 3. Annuity 40. 2 
bere , and 
in action 6 the defendant 2 4 led, th at the plain I had take 7 WW! fe, Q!, d | o Carrot ricety? a ves 
nefice; aud adjudg'd a g 20d plea; Br. Annuity, pl. 16. Cites 7 H. 4+ 16. 
- In annuity won 2 grant, till te grantee was a moted to a competent heneſice, dle refuſed; 
The plain, iff He wid, that: Sas e e ith cure, and that none m * take by the law F rioly 
Church before the ag of 24, and be wa ly 22 at ! No time of reſentation; and the other ſaid that ne 
Was 24, 2 oy | ſo to iſlue. Brooke ſays it feems to be ill plead at for he Wan not anſwer the reiuſal; 
for if be refuſes aube- '« the ordinary was nei o Hawe Fred | im ta have this preſentment, he has ex- 
tinguithed the annuity, as it ſ2ems. 1 0 01 at itions, pl. 54. Cites 19 H. . 54. 


22. H the grantor re/t3ns a prebend to the grantee, and the 
biſhop at the regu: 1/2 5 of t the grantor ten- lers the pret aud to the grantee? 
if he refuſes it the annuity is determined. 16 E. 2 2. Annuity 47.] 

[23. If the annuity be granted gquoru/que de boneficin fibi providerit 
guad duxerit acceptand', the grantee is ht, b5und t accept a ny Genes 
fice of any action, but at his pl eaſure, becauſe of the faid words; 
and by this refuſal the annuity thall not be determined. "emp. 

E. 1. Annuity 50. adiudged. ; 

(24. If an annuity of 495. [49/.] a year be granted tif promoted ns 
to a benefice, a vicariage of the value of 51. Der annum is nat ie ctent. Fol. 436. 
within this condition. 19 E. 2. Annuity 49. ] Ld 

[25. But it ought to be of the vanes of 10 marks per annum at 
the leaſt, and this is ſufficient. 19 E. 2. Annuity 49. Iſſue there- 
upon. | 

26. Annuity of 10 marks was granted t2// the grantee Was 24 
vanced to a competent bene: faces and th, y were at iſſue upon the value 
of the be ice tender d and refused, viz. that it is not worth 10l. &c. 
and the others e contra waere the annuity was of 10 marks. And 
it was ſaid that if he had accepted the benehce, that it had ex- 
tinguiſh'd the annuity, of w over value the benehce had been; 

Brooke ſays the reaſon ee to be in as much as the acceptance 
proves that the grantee tooꝶ it for competent. Br. Annuity, pl. IS; 
Cites 10 Aſl. 4. 

27. If an annuity be granted by J. Abbot of D. till the grantee [ 188 7 
be prom? ated to a co. npetcrl be nefice by the Jain? abbot, tender of the 
benefice by his ſuccefſ5r is not good. (Cant. if it had been by the 
abbot of D. and J. had been left out. Br. Conditions, pl. 214. cites 


15 H 7. Is 


(B. b. 3) Pro 2 lio impenſo & impendendo. 
Pleadings. 


1. IN debt, the b plaintiff counted how he was 5 retains 4 of counſel s. p. per 
with the defendant /r 20 years for 201. per ann, and that fo Friſot. Br 


+ * 
IN 
1 ounct 3 * 


much was arrear, &c. and per Cur, tie count is not good, for he . ce 
47 3 27 


Vor. V. Fr CT 71 ti. ©, © 


—  — — — aga—es gi 
1 


40%, 250% 658 LE 


R ba Ee es, 


* 
ted 
7 
4 


188 Condition. 
og bt to extent that he courſeli'd him, or was ready to counſel | in cafe 
the other had demanded it. Br. Count. pl. 5. cites 3 H. 6. 33. 
Br. Count, 2. In annuity agamn/t à prior * a grant of his predeceſſor of 
pl. £7. cites 407 per ann pro conjulio impenfo & 7 rmpendendo, he counted how he 
S. — J ouſelled the predeceſſar and his covent after the grant, fuch a 
1 _ = de day, year, and place, as he ought, as it ſceins; tor herwike he 
5. C. cannot charge the ſucceſſer upon a grant of the predeceſſor without 
Pr. „be, coventoſca), unleis it were for ſomething which ſhould come to the 
+ uſe of the houſe, ror count of co iel before the graut, by 1 rea ſon cf 
this word impe! 6 2 and yet well; per Danby and en but he 
need not count in what matter he counſelled him. But 55 quære 
if he ſhall ſhew ſuch matter upon grant made by another man Pr. 
Annuity, 27. Ct tes 38 H. 6. 22. 
3. Debt upon arrears of annuity by J. B. againſt the abbot of 
a upon dem nand of 5 J. and counted that X. late ab bot, &c. by 
deed, &c. granted to him 40 5. of annuity out of the uc af: re- 
fa:d | pro co7/1.72 to the fame abbot and convent imperſo & impen- 


demo, a: :# that at the time of m ing the deed he was and yet 15 
learned iu the aua⁰ν that 2 had given his counſel to the ſaid late ab- 


dol wink Covent 0! F. in 11s prathjing, the buſmefs ef the pouſe a 

feen cf .. e fe aid Houle; and that A. att died, and Yo new de- 
fr dart tos eeticd and made abbot, &c. and for 6 mech arrear in the 

EAA of the ſaid abut he brought this actin; and held good per Cur, 
tho uh 2 1210 that * gunſclled the predyceſſor in managing the 
buſineſs of the houte ad d pra dictæ domus, and did not ſay ia 
what bufin es; for if che deſendant denies it the other ſhall ſhew it in 
his replication, and hall ſhew there in what, &c. Br. Annuity, 
pl. 28. ci LES 4 7 H. 6. 2 22. 
< p. 4. ud in tuch action againſt ſucc ceftor Fon deed of the redecęſſr 
Abbe, fl. without c nt-je, 1 be anght: g count that he counjelied the predeceſſor 
ws Ht; the > uſe 2 o{ the ruſe; for otherwiſe the ſucceſſor is not chargeable, 
Dole. 

. Cirtra where the actien is again/l the fame abbet who granted; 

for deed or contract of the abbot alone of a thing which comes to 
the uic of the houſe ſhall bind the ſucceſſhr, and if he who granted 


does not demand couiiſel, yet the action lies againſt him becauſe he 
did not refuſe ; but contra againit his fuccefior, for if no counſel 


vas given to the ute of the houſe, the tuCcetior all not be charged; 
ap nota per Cur, Ibid. 
Br. De-, 


pr. 114. 815 es tl 1 tel 
9 E. 4.48. 495. per ann. of anauity pro conſilio ſuo impenſo & impendendo, 


53 . C. &c. payable, &c. and if the rent was arrear, that he may diſtrain in 
189 1 4 mauer of B. and lowed that he was of counſel, &c. and coun- 
I'd him tuch a day and p! acc; and that 10 J. was arrear. And it 

was agreed that the plamtit need not ſhew in what thing he 
counſell'd him, but this ſhall come of the [part of ] the defendant 

if be finds default in it; per Choke, he need nat fhew that he coun- 

eld him, but it ſiſfices that he was always ready to have counſelbd 

him if be had required it; for he is not bound to offer counſel 

without requeſt ; for he cannot know whether he necds counſel, 

| nor 


4 


Debt agaiaſt e of arrears of annuity, and counted that 
ia [tors by the deed which he ſhewed forth, * granted to him 


him 4 


Atto. 


1. 7 
ment 
limited 


31, Co 


herein B, 
Whnowled 
7 c ci 


Condition. 185 


nor in what till it be ſhewn to him. Br, Annuity, pl. 23. cites 
9 E. 4. 53. = 
7. And it was granted that the plaintiff need nt ſletiu in what 
county the manar is, for if he has levied by diſtreſs, this fhall come « 
the other part to ſhew; by which the unt aid] that the plain- 
tiff had levied it u pan dijlreſs in the nauer charged, and no plea, for 
he /hall anſiber to the debet, becauſe the manor is in the ſame coun- 
ty, by which he /ard that levied by d:i/?rejs in the mansr, and fo nil 
debet &c. And he ſhall have this plea which is matter in fact 
without an acquittance, though it be found upon ſpeciality, as in 
debt upon obligation, and where *tis executory, as annuity or rent 
upon a leaſe for years, by which he had the plea, but ſhall not fay 
nothing owing to him againlt ſpecialty, Br. Annuity, pl. 23. cites 
9 E. 4. 53. and cites the like judgment, Mich. 6 E. 3. | 
An annuity was granted for life pro conſilio impenſo &c. and n 
in a writ of annuity brought for the arrears, the defendant pl-aded, et 
that before any arrearazes incurred, he required the plaintiff” ta ds facceli ws of 
him ſervice, and he refuſed &c. The plaintiit replied, that before e de of 
any refuſal, the defendant on ſich a day and place diſcharged him from e 
his ſervice &e. The court held that the defendant's plea was not the plaintiff 
good, becauſe he cught to have ſhewed for what manner if ſervice t fe 
the plaintiff was retained to de, and the annuity granted, and then Pio of - 
jhew ſpecially what jervice the plaintiff required of hin, and what he for t:fenoich 
refuſed, Le. 209. pl. 292. Mich. 32 & 33 FEliz. C. E. Bagthaw © ½ % 49%. 
r. Earl of Shrewſbury, 0 Fun 
ö Ge manner 
de D. and the plaintiff frewved that he kept the court, but did not ſet forth any ingroſſing of the 3 
and that after the biſpop diſcharged and f:rbade him to kerp any more comte, tho he was ready to 
do it, and that for divers years after the biſhop paid not the annuity. If the biſhop dies it ſeems he 
cught to tender his ſervice to every {uccefforg and it is iſſuable that ſuch ſucceſſor non exoneravit. 
D. 156. b. 157. a. pl. 26. Mich, 5 Mariæ. Lucas v. the biſlop of Ely, Cites Trin. 20 . 3, 


Lucas v. The prior o LI untingdons 


9. In action brought by a counſel for an annuity granted him pro 
conſilio impendendo, he muſt aver that he was always ready to give 
him his counſel, Jo. 294. 8 Car. in Itinere Windfor, cited by Mr, 
Attorney as roſolved in Mingay's caſe. 


(C. b) At what Tine it is to be performed, where 
no Time is limited, Preſently ; within conventent 
Time, 


, A . Was, via. 

to the obligee, is of its own nature frame, (as pays dent unug 
ment of money, delivery of charters, and the like) and no time bond condi- 
limited; it ought to be performed in convenient time. Co. C. 2chre d e Gee 

3 HUE LD @ 
31. Co. Lit. 208. (a. b.)] £ $5::d e Le 

f . SY | plaintif, 

«herein be and the defendant avere bound to T. for payment of 51. and a'ſo et the aeferdort wnuld 
Khrowledge ſati:faftion f judgrient had on that b, ard @ 5 jrvuld deliver true mites of ail bill's 
7 ces Which cence/ n falls, &. 1he defendant pieadea, ih ut tbett Wyre $0 045; 0} $LAY WS 
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li. HEN the of by the condition of an obligation to be done Tic ex 
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for 
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190 ondition. 
er concerning be ſame, But faid nothing te the reſidue, pretending that he need not, becauſe bey 
are collateral aft, und no time limited for performing chem. But adjudged that he ought to have per- 
the condition in convenient time, without any requeſt ; and this diverfity was 


formed the reſidue of th 
taken and agreed that, Where, by the ch tion of a bond ary thing is required to be done to the o- 


l[iece, which in its own nature is tran/itiryy, as payment of m- ney, &c. and no time is limited when it 

' by - ; f : : of FT: " ICS my - TH, 0 5 Rey b 73507 BY 

ſhould be paid, there, t Hugh place of payment is expretied, the thing mult be done in convenient 
*Xc 


time: and {> it ſhall be where a þ!{:ce was appointed; and fo like wiſe obere the aft is cal of its own 
netzre without exprefling x place, when the oblizor may perform :;t without the obligee, as the AC- 
knowledging {xtisfaRtion in this caſe. Pur if the concurrence of the cbligee is nece{}ary, he has time 
during lite, if not haſtened by requeſt; As where it is to infeott the obligee, bur if it be. to infeoff 
a ftranger, there he ought to do it in convenient time, becauſe he has undertaken to do it; but init 
he that a franger ſhall infeoff the obligee, there he ought to haſten it by requeſt, becaule the ol lige 
is party. 6 Rep. 30. b. Mich. 3 Jac. C. 5. Bothie's caſe, alias, Bothie v. Smith. ln ſome caſe a 
man ſhall have time during his lite, as where no benefit thall be to any of the parties, as if the condition 


Ww-re to go to Rome; per Wray. Le. 125. pl. 170. in caſe oi Cater v. Boothe, S. C. 


Br. Con- [ 2. If the condition of an obligation be to pay a leſs ſum, and no 
_Y day of payment limited, he ought to pay it preſently, ſcilicet, with- 
S ©. he in a convenient time. * 20 E. 4. 1. b. 18 4 44 E. 3.9. 4 21 E. 
ought o 4. 39. b. || 14. H. 8. 23. Contra © 10 H. 7. 15. Contra +9 E. 
ſeek the ; 22 b ] 
obligee and 4 - | | 

24 it prelently; per Brian & Curiam. Br, Obligation, pl. 55. cites S. C. accordingly by all the 
pay it} 5 p< - Pi. 55 S by 21 


juttices. 


4 Ir a man be bound to another in a bond, an d no day of f ay ment is limited, the ſum is due and 


fayzable immed lately. Br. Obligation, pl. 12. cites 44 E. 3 9. S. P. per Periy, quod nullus ne- 


S. P. But he is not bound to pa; it without re- 


gavit. Br. Obligation, pl. 28. cites 38 E. 3. 12. 


gueſt. Br. Obligations, pl. 34. 5. P. Fhid. pl. 5 5. cites 20 E. 4. 1. and the obligor engt 79 
Jes the ebligee and tender it and pay it immediately, and in pleating be ſhall ſay, that be bas been ail 
Lincs addy 7 Hg; and yet ifs 1 Br. Conditions, pl. 173. CITLS . Co 


o to him t) do it. [| This caſe begins at fol. 17. and reaches to almoſt the end of fol. 23.] 
C If the condition be to pay 10 l. and limits no day, the vbligor has liberty during his life to perform 


Lis 


zt; But if it be a ſingle obligation, and no day of payment expreſſed, it is payable immediately, and 


ſo is the diverũty; per Fineux quod nta. 10 f. 7. 15. a. pl. II. But Mo. 472. it was agreed per 
Cur. obiter, that if one be bound ts fay money en covenant c, fingle obligation, he ought to pay it in 
convenient tine without requeſt; but if upon an obligation with condition, he has time during his 
lite. Debt upon chiigetin of 1090 l. conditioned for the payment of 50 l. and no day limited for 
the pay;aent of the leſſer tum ; Reſolved it was payable projertly, upen regueſt. Cro. E. 798. pl. 48. 
Mich. 22 & 43 Eliz. B. R. Ne v. Bacon. 

+ Br. Conditions, pl. 74. cites S. C. that he is not bound to pay without requeſt; per Choke, to 
which Brian and Littleton agreed. 


3. If the condition be to make a retraait of a ſuit, he ought to 


make it within convenient time. 20 E. 4. 8. b.) | . 
Br. Condi- [ꝗ. If the condition be to perform the award of J. S. who awards 
tion, Pl the cbligor ts pay 10 l. without limiting any time, he ought to pay 
182. CIOS 4 * . oj * 
KC. it in convenient time. 22 E. 4. 25.] | 
For though [ 5. So if the condition be ts acknowledge ſatisfaction in ſuch court, 


the cc he ought to do it within a convenient time, Co. Lit. 208. b. Co. 


ledging th ; . 
een ©. Bothie 30. b. adjudged ] 


ſat stac 
is local, pet WH E - 
b-cauſe he may do it in the abſence of the obligee, he maſt do it in convenient time, 6 Rep. 30. b. 


31. 4. Mich. 3 Jus · Co B. in S. C. 


Br. Conditions, pl. 61. cies 14 H. 8. 17. per Brudenel, that he ought to pay it as ſoon as he can 


2 
4 


Condition. Þ 20} 


and B. alſo delivers to D. an obligation, in which D. then flood baund 
to B. in 400 l. for the payment of 2001. to B. at a time then paſt. 
And thereupon, in conſuderation that B. at the inſtance and requeſt 
of D. wild deliver to D. the counter-part of the ſaid indenture of 
aſſignment, ſealed with the ſeal of D. D. aſſumed, that if he ſhould 
ſeil to any perſon his intereſt in the ſaid miiety ſo to him afſiened by B. [L 191 3 
then D. would pay to B. 200 J. in ſatisfattimn of the ſaid obligation ; 
and that if he ſoll the ſaid intereſt in the faid moiety to him aſſigned 
Ir more than 200 l. then he toe pay to B. one meiety of ſuch money 
as he ſhould ſell it for more than 2001. and that if he did not ſell 
the ſaid intereſt in the ſaid moiety ſo aſſigned, then he would re- 
deltver ta B. the ſaid counter-part of the indenture of aſſignment, 
an the ſaid obligation ſafe and not cancelled; and thereupon B. de- 
livers to D. the ſaid counter-part and obligation. "This promiſe 
being mids 20 Fuly 18 Car. and B. brought an action thereupony 
Hul. 20 Car. and averred in his declaration, that D. had not fold 
his ſaid intereſt in the ſaid moiety, and yet had not re-delivered the 
faid counter-part and obligation according to his promiſe, licet ad 


hoc faciend” poſtca, 20. Sept. 20 Car. at ſuch place &c. he was A 


requeſted {*), "The action lies upon this declaration, for D. ſhall * Fol. 437. 
not have all his life to ſel] it, but he ought to do it in a convenient 
time; for otherwiſe he may ſtay till the old age of A. upon whoſe 
life the eſtate is to determine, and then it will be but of finall value, 
which was not the intent of the parties; but the intent was to ſell 
it for the beſt value, or to re-deliver the counter-part and obliga- 
tion. P. 23. Car. B. R. between J/iulam/in and Flenh, ad- 
judged upon a demurrer. Intratur Tr. 21 Car. Rot. 362. For 
though he does not take upon him to ſell it, but only to pay fo much 
if he ſells it, and if he does not icl} it to re- deliver &c. yet He the 
whole contra it appears, that this amounted to a taking upon him 10 
fell or re-deliver & . which ought to be within a convenient time, 
or otherwiſe it will be of no effect to B.] 
[8. If the condition of an obligation be 7s pay a certain ſum t; a 
rauer, without limiting any time, this ought to be done in con- 
venient time. Mich, 14. Jac. B. R. the % of Rocheſter ad- 
judged in arreſt of judgment. | = f 
9. If a die be made to another, upon condition te pay his 
debis; if he does not pay them within a convenient time, the con- 
dition is broke. Contra 38 E. 3. 11. 6.) EY 
[10, If a man devijes lands deviſable 79 bis executor to ſell, and to q Con 47. 
diſtribute the money for the payment of his debts, he ought to fell it : io pj. 
as ſoon after the death of the deviſor as he can, otherwiſe the con- 21% Ge 


dition is broke, 38 All, 3. | there wow 

| | ſaid to be 
to diſtribute for the foul of the tenater, and becauſe they took the profits to their own uſe the eir 
entred upon them, and adjudged well, Er. Entry congeible, pl. 124. Cites 5. C. and that the en- 


Fitzh. Entre cong2able, pl. 46. cites S. C. accordingly, 


try of the heir was adjudged good. 


[11, For 2 after the death of the teſtator a man tenders to him à Br. Condi- 
certain ſum for the lands, and be refuſe it, becauſe it is not to the | 
value of the lands, and after retains the lands in his hands, to the s c. 


intent 72 fel it dea rer to another, and in the mean time tab the Br. Entre 
2 4 | | prefits congeable, 


101 


We? Condition, 


ww 


N profits ts his exon uſe, and not for the foul of the teſtator; the con- 
Te dition is broke. 38 Atl. 3, adjudged. ] 
Entry con- 


geable, pl. 46. cites S. C. 


[12. [But] if a fe:Finent be made upon condition, that he ſhall 


— 


ell it as ſoon as he can, and as profitably as he can, and the money 
taken for the fame lands ſhall be diſtributed for his foul. If the 


feaffee continue the poſſiſſion a year and a half, becauſe he finds not a 


chatman to buy it, and tates the profits of the land, but never claims 


any eſtate but under the condition aforeſaid, and is always of god 


11921 will to ſeli the lands if he could find a chapman, the condition is not 
broke; for there is no default in him. 25 Aff. 39. dubitatur.] 

[13. If A. in conſideratien of 50 l. given to him by B. afſzmes to 

rocure the wardj/ip , the beday and lands af C. to be granted by the 

Lins (to whom it belongs) to B. during the minority of C. who 

was then of the age of 13 years, he ought to procure it in a con- 

venient time without any requett ; becauſe otherwiſe the benefit of 

the profits of the land will be loſt in the mean time. P. 8 Car. 


B. R. between ine and Hethermgton, adjudged upon demurrer ; 


per Curiam. Intratur Tr. 7. Car. Rot. 27.] 

14. If one covenants ts aſſure land to another and his heirs, he 
eught to do it in convenient time; by Anderſon Ch. J. Arg. 2. 
And. 73, 74. cites 16 Eliz. 

15. If A. covenants to aſſure land to J. S. during A.'s life, A 
ſhall not have time during his life for the aſſuring of it; for then the 
covenant would be to no purpoſe; per Anderſon Ch. J. Arg. 2. 
And. 74. cites 16 Eliz. | | 

16. So if A. covenants 7 grant an annuity to F. S. during his 
life, or to affign bis leaſe for term of years or life &c. or te marry ſuch 
a woman, all tlicſe ought to be done in convenient time; for in all 
theſe cates the covenants are of no effect of liberty during life ſhall 
be left to him, who by the intent of the deeds ought to' perform the 
things before; per Anderfon Ch. J. Arg. who ſaid the reaſons are 
apparent, and therefore not particularly mention'd here. 2 And. 
74. cites 16 Eliz. TO. = 7 

17. A bond was conditioned to permit the obligee, or bis afſions, 
not only to threſh his corn in the obitger's barns, but alſo ts carry it 
away frm time to time at all convenient times hereafter, or to pay 8 l. 
on requeſt ; that then &c. The corn lay in the barn 2 years, and 
was much devour'd by mice and rats; the obligor threſh'd the re- 
ſidue, and the obligeg brought his action. n took a diſer- 
ence between the words (at convenient time) and (within convenient 
time) that if he will come in the night, or on the ſabbath-day, this 
is not a convenient time, but tho” he comes a long time after, yet 
it may be (at) time convenient, and the words are not (within 
time convenient) and Windham ſaid that if it had been (within) 
time eonvenient, there would have been a difference. Goldſb. 76. 

77. pl. 9. Hill. 30 Eliz. The Earl of Kent's caie. 
18. The teltator deviſed an houſe to his wife and his heirs, upon 
condition that ſhe by advice of counſel in convenient time, bau 


A. kl we 


AS: 
1. 


+1344 
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ure the ſame for maintenance of a free-ſehoul & She did nat 9 
222 aiſurance in 8 years ten the death of the tc/tator ; adiudg d 1 
that the condition was broxen. 1 Rep. 25. b. Mich. 34 & 35 Tha. 
in the Exchequer, in the cal2 of the queen v. Porter (alias) Porter” 
caſe. 
19. Feoffnent on con lition that F the feaſbe does not pay So. Lifts S. 337. 
that it jhal be lawful for the ferffhr to re-enter. The woney Guznt Ps ng 
to be paid to the feoffor in time convenient; for it is not reaſonable © * 
that the feoffee ſnall have the benefit of the land, and not pay the 
money; per Anderſon Ch. J. 2 And. 73. Mick. 33 & 49 Elize 
Obiter. 
20. But if condition be that if the fer pays &e. that hy wy 
re-enter, the feoffor has time to pay it during his life, beczulſe t 
other has the profit of the land, and has no _ by notepay nent, 
Per Anderſon Ch. J. 2 And. 73. Mich. 29 & 40 Eliz. Obiter. 
21. It one be infeoff'd, on condition 75 * a grant of c- 
lateral thinr, as eſtovers, com GH &c. he ought to do it upon re- 
| queſt, and at his peril before the time incurr ed in which the grantee 
is to take any benefit of the grant as before the time of taxing ine 


pong or eltovers, Agreed by all the ju“ tees, Mo. 2. pl. F393) 
679. Mich, 39 & 49. Eliz. in caſe of Lord « Cro. — 25 v. An- | 
org: NS» : i 


(D. b) At what Time it ſhall he forformed where =_ 
no Time is limited. IVot before. Requeſt. 8 


I, IF land be graxted to the king upon condition = gra t5 any Poofomy 
(*) /franger, it ſcems he is not bound to do it by. re rout, Fel- s. 
D. 3, 4. Ma. 139. 32. ä 
[2. If the condition of an obligation be fo pay a certein ſunt to a 
Mrangei, without limiting any ume, it ougut 15 be pa Vitkin 2 | 
convenient time without any regque/?. Mien 14 R ne | "4 
bijhop of Rocheſter adjudged, this exception being moves in arreſt | | 
of jucy nent.) 
3. If the condition of an obligation be fo pay a certa iu d 
the obi gee, without limiting any time, ne is not bouad to pay it . 


before requeit, * 


— 1 
— Deg Rams W 


7 Y. 22 
— 412 2 


regel he is not * ad to c: afecl i him de ro 101 19 ki. 6. l 
1 g 2 22 ; 
434- 6 „ 2 5 Is hes | 
| 5. 85 it 15 if it be EL nf off the feaf'or Hy G1, requiejte 19. 8. | 
34. 5. | 
{ 6, $2 if the condition of a feoft rent h, that he Hall re- -infco? * Br. Con 
the frefor, he is not bound to do it bciore requeit. 337 „ * 44 nn 


All. 26. +43 E. 3. 9. 5 
r 
pl. 33. cites 8. C. + Br. Conditions, pl 26. cites 44 E. 3. S. S. P [and Nel; Cc ras In fad 


— — 

— — 
- 

| 


(43) for 44 I, . Bro Conditions, ol, 558 1 149 H. 97. 7 70 
Mo. 472. S. l. agreed per C ur. ooiter, Ji tuch c-1e he has time during his lite, vis ie 
be mate in mean ti: me; but f requ t be made he dugnt to inteoft upon icquel 

by + 4 


ches the condition is broken, but not i. the icotior dies, becaute lc may inte dis boar, My 472, 


3 (#. So 


193 | Condition. 
[7. Se where the condition extends to the ferffee or his heirs ta 
re-inf:o# the feoffor, the heir after the death of the feoftce is not 
bound to do it before requeſt, 38. Aff. 7. 
„ Con- [8 If a feoffment be upon condition 79 grve it to a ftranger in 
hon te 227, the remainder ts the r:72t heirs of the feoffor, the feoftee is not 
bound to do it before requeſt, becauſe the feoffor is to have an eſtate 


by the condition. 44 All. 26. * 44, E. 3. 9. b. Curia.) 


F + 94 1 p 


Tg. If W. in conſideration that T. will marry M. his couſin before 
the return of IV. from London i Norivich, aſſumes and promiſes af< 
ter bis return from London to Norwich aforeſaid e pay to T. 101. 
and to find fe ficient ſecurity for the payment of 40 l. more at the death 
of and after T. marries with MI. and VV. returns from London 
to Norwich, he ought to pay the 18 l. and find the ſecurity for the 
40 l. within a convenient time after his return, at his peril; and 
there needs no requeſt to be made by T. for he hath taken upon 
him to do it at his peril, Mich, 31, 32 El. B. between Peter and 
Carter adjudged Ml. 31, 32. El. B. R.] | 


[194] (E. b) At what Time it ought to be prrformed 
Where no Tine is limited. 
During the Lives of the Parties. 


* Br. Con- Cl. IF a man makes a fer /fment upon condition to re-infeoſt him, 

it he does not re-infcolf nim during the life of the feoffor, 
8. C. the condition is broke, if he had convenient time to re-infeoff him 
+5. P. before his death. * 18 Afl. 18. adjudged, lord Ciigferd's caſe, Re- 
gularly, if the feoffœe or grantee he upon condition to re. infeoff 
tics, 24. or re-grant any eſtate to the feoffor or grantor, without limiting 
3-5.:1-24%- any time, the feoffec or grantee bath time to do it during his life, if 
Met Ehe be not heſtered by regius. Co. 2. + Lord Cromuell, 78. b. 79. 
15 Elk:2z2..*n- / 7 


drew: s cate, | 


PP — C0. Litt. 208. b. 8. P. 


[2. But in the ſaid rule, / the cafe be, that it appears by the 
thing to be performed, or by any accident, that the feaſtar cannot 
have all the beneit intended him by the condition, the condition 1s 
broke without any requeſt and during tue life of tae feoffee or 
grantee, Co. 2. lord Cromwell, 79. | 

And. 17. pl. [Z. As if A. conveys a manor ts which an adunuſon is appendant to 
35 Andrews 
ol Fol. 439. (% A. for his life, and if zt haprens not to be void in his life, then 
ene turn to his executors; though in this caſe J. S. has all his life to 
„et, Te-grant it, if he be not haitencd by requeſt, and the church does 
S. K. d- not become void in the nican time, + yet if the c<::rch becomes 41911 
ee during his life, before any reque/?, the condition is broke, becauſe 
aud upon the feoffor cannot have all the eficit which was intended him by the 


* + r : 
15 8 TITLE] 


J. S. in fee, upon condition that F. S. ſhall re-grant the advotion to 


Condition. 194 4 
re-grant, which was to have all the preſentations during his life, the ſame 
Co. 2. lord Cromwell, 78. b. 79. refolved. F fl 


Mo. 105. 1 
4 | 3 pl. 249. 1 
S. C. adjudg'd. D. 311. a. b. pl. $3, 84. S. C. adjudg'd.— lenk. 252, pl. 43. S. C. relolved. 10 
— o. Litt. 222. b. cites S. C. reſolved, 
+ Per Coke Ch. J. 3 Bulſt. 169. in ſuch caſe he ought to grant it preſently ; for it is now a fruit 


fallen, and otherwiſe it would be prejudicial to the party, 


[4. [So] If A. infea B. the firſt of May, upon condition that 8. p. agreed 
he /hall grant to A. an annuity or rent during his life, payable year- by all the 
ly, at Mich. and the Annunciation; in this caſe the feoftee has not 
time to do it during his life, but he ought to do it before the firſt oy oy bs 
of the ſaid feaſts, or otherwiſe A. ſhall not have all the advantage 5. C.—— 
of the rent intended him by the condition. Co. 2. /rd Cromwell, = ee 
79. Vide 8 H. 4. Vide 14 E. 3. Det. 138. I 

S. Powmnoms 
Golaſb. 117. in pl. 14. Arg. S. P. 


8. In ſome caſes, albeit the condition be collateral, and is to be Roll. Rep. 
performed to the obligee and no time limited, yet in reſpect of the 3 pl. 
nature of the thing, the obligor ſhall not have time during his e, 1% E. 
life to perform it; as if the condition of an obligation be f grant 3. Debt. 138. 
an annuity or yearly rent to the obligee during his life, payable ** F. 
yearly at the feaſt of Eaſter. This anuuity, or yearly rent, muſt 
be granted before Eaſter, or elſe the obligee thall not have 
it at that feaſt during his life, Et fic de ſimilibus, and fo it was 
reſolved in Andrews's caſe. Co, Litt, 208. b. | C 

6. Where a man may do a thing at any time during his life, if &. 125 ] 
not haſten'd by requeſt, yet if any thing happens in the mean time 79. a. S. b. 
before the performance, js that it cannot be performed according to ler Cur. 


the intent of the condition, the condition is broken. Arg. Roll. R. 5.14 Eg 
5 , 3 ee 3 . 
374. cites * 3 Rep. Cromwell's caſe. | A 
| Litt. 20. 


b. S. P. and cites S. C. 


7. Where a man is bound 10 infeef a ft ranger, and no time is S. P. 6 Rep. 


limited, he has all his life to do it. Quæœre ide, Br. Conditions, = wy 
5 reed e 

| pl. 136. Cifes 9 H. 7 17. contra, and 

0 18 = though the 
concurrence of the obligor and feofFee is requiſite, yet he ought to do it in convenient time, for in ſuch 
caſe the obligor has tak-n upon him to do it to the ſtranger, and may perform it without the concur. 
rence of the obligee. But when the obligec himſelf is party, and the act cannot be done without his 
concurrence, there it is reaſonable that the obligor ſhall have time during his life, if the oblie»e does 
not haſten it by his requeſt, becauſe in ſuch caſe the obligor does not take upon himſelf for the vbli * 
who is a party to the deed, as he does in the other caſe for the ranger. WY 


—— ——— — 


8, Frffment on condition that if ferffor pays &c. that he ſhall re- 
enter. Ihe feoffor has time during his life to pay it; becaule the 
feolfee has the profit of the land, and has no loſs by the non-pay- . 
ment; per Anderſon Ch. J. Arg. 2. And. 73. Mich. 39 & 40 1 
Eliz. | 

0. When the aft of its own nature is local, and to be performed to - 2 
the obligee, and to the performance thereof ie concurrence of the ; bond. 
ebli gon and obligee is requiſite, there the obligor ſhall have time Cur- inf: FS. 
ing his life, unleſs haiten'd by requeſt. 6 Rep. 31. a. agreed or land, 
_ | = . » , . . EZ, w.thout 
Mich, 3 Jac, C. B. in Lothy's caſe (alias) Bothy v. Smith. lyniting any 


time, 
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time, there beczuſe the Habe 14 7 paſs by livery of ſeiſin, and 7 bath parties muft eoncyr, and the 
ere cannet dc it ui Hut the ober ard it cann't be done but upon the land, the obligor has time luring 
his Fre, urlefs batten'd by requeſt to th obligor; for it is not re ſonabſe that the obli ee may requeſt 
it on the land when be will, for that would be to compel tae oblig.r t continue always upon the land, 


which would be incor.veniente 1bides 


10. A. covenants to aſſure a manor to B. within 2 years, and ta 

bin“ hinjeif in a bond to pay 100 l. to C. adjudg'd that the bond 

Mall be made within the 2 years, but if the cont. act to make the 

bond had been in anther ſentence, then he ſhould have time dur- 

ing his life. D. 347. Marg. pl. 10. cites Mich. 3 Jac. C. B. 
Brachenbury v. Brachenbury. 

6 Rep. 31. II. When tae oblizor, feoffor, or feoſfee is to do a ſole act or 

2. d. Mich. Jabour, as to go ts Rome, F2rujnlen, Nc. in ſuch and the like caſes, 

1 tae obligor, feullor, or teuitee has time during his life, and cannot 

S. P. ac- be niiten'd by requeſt. And fo it is if a ſtranger to the obligation 

exxdingly, or fro ment were to do ſuch an act, he has time to do it any time 


fuch act in . . 5 | 
n minner during his life. Co. Lict. 208. b. 209. a. 
concern ng | | 
the ob igor, cbligee, or any ther pe ſon. S. P. by Wray accorainglyz or in ſuch caſe no be - 


geit acc:ues to any of the pa tes. Le. 125. in pl 270. Iiin. 30 Eliz. B. R. 


12, If a feoffnent be made upon ſuch condition, that the fee 
ba ive the land to the fe fir ani his wif! to have and to hold &c. 
to them and the heirs of tucir two bodies &c. albeit the feme be a 
ranger, yet tie feoftee is not bound to make it within convenient 
tine, becauſe the feotior, who is privy to the condition, is to take 
Jointly with her. Litt. S. 352. and Co. Litt 219. a. b. 

13. It the condition be 2 ine the ferffor and a flranger, the 


feoftce has time during his life, unleſs he be haſten'd by requeſt; 


otherwilc *tis where the condition is to infeoff a ſtranger or ſtran- 
gers only. Co. Litt. 2:9. b. : * 

{ 906 ] 14. If a man make a Jeeffment in fee upon condition that the 

. Fee ſhalt make a giſt in tail ta the ſe Fir, the remainder to a flran- 

ger in fer, there the feoffee has time during his life, becauſe the feof- 

for, who is party, and privy to the conditicn, is to take the firſt 

eſt te; h if the condition of. a feoffment were to make a ft in 

taii to a flranger, the remainder ta the f. ir in ſec, there the feoffee 

ought to do it in convenient time; for that the ſtranger is not privy 

to the condition, and he ought to have the profits preſently, Co, 
Litt 219. b. | 

15. Where one is to grant a reverſiin, he has time during his 

life to do it if it continues ſo long a reverſion, unlefs he be haſten'd 


by requeſt; per Windham J. Lev. 44. Mich. 15 Car. 2. B. R. 


(F. b) At what Time the Condition ſhall be ber- 
formed when no Tine is limited. 


To ihe Obliger. Fegfer. 


Br. Cordi- Dr. IF the condition be to be performed to the party himſelf only, 
who is to take advantage of the breach of the condition, 


tions pl. 67. 
cites 14 H, \ 


the 


* ab 4 8 ou 
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the fcoffee is not bound to do it before requeſted. D. 3, 4. Ma. — 27. per 


a rok o. 
139. 32. | S,. P. as to 

Ea: re feng 
the feoffor and his heirs, he has time during his life, if requeſt be not made in the mean t me; but 
if requeſt be made he ought to in: eoff upon requeſt, and if the fegffee dies before, the condl tion is 
broke, but not if the fecftor dies, becaule he may intevif his heir. Mo. 472. pl. 679, Mich. 39 & 
40 Eliz. agreed. | WE, 5 a 


(G. b) [At what Time it muſt be performed.) 


To a Stranger. 


preſently. * 44 E. 3. 9. D. 3. 4. Ma. 139. 32. f 44. 26. gz. 


Al, 26. ] Z. 
| S. C. & S. P. 


Fitzh. Entire con- 


U 1. FE OFFEL upon condition 10 infeof a ſtranger ought to do it * Br. Con- 


for the ſtranger cannct make requeſt, nor can he take notice thereof. 
geable, pl. 33 S. C. | a 88 

1 Br. Conditions, pl. 217. cites 8. C. that he ought to tender it to a ſtranger without TUE, mn 
If it be to infeoff a ftranger bef re ſuch a Jay there necds no requeſt, but the feofice ought to offer the 
feoſtment to the ſtranger, ot nerwite the feoftor may re-enter, So where it is to inf-oft a ttranger 
{generally] he ought to ao it immediately, tor the ſtranger cannot have notice; otherwiſe of the feot= 
for. Br. Conditions, pl. 74 cites 9 E. 4. 22. per Choke. It 0u-ht to be performed in a con- 
venient time, where notice may be given, having regard to the diftance of the time * [ Place]. Br, 
Conditions, pl. 67. cites 14 H. 8. 17. by Brooke. [' But it is at 14 H. 4. fol. 21. a. S. C. and 
there it is not diſtanc- of the (time) but of the (place), Mo. 472. it was agre*d by all the juſ- 
tices obiter, that if one be infeofted to inf-ot? a {tranger and his heirs, he has time during his life if 
xequeſt be not made; but if requeſt be made he ought to infeoff upon requeſt, but if the feofice dies, 
the condition is broke, T here is a diverſiry betgocen a condition of an obligation and a condition upon 
a feoffment, where the act that is local is to be done to a ſtranger, and where t the obligee or feollur 
himſelf; as if one makes a feoffment in fee, upon condition that the feoffee ſhall infeoff a ſtranger, 
and no time limited, the feoffee {hall not have during his life to make the feoffment, for then he 
ſhould take the profits in the mean time to his own ute which the ſtranger ought to have, and therefore 
he ough*®. to make the feoffment as ſoon as conveniently he may, and ſo it is of the condition of an ob- 
tigation. But if the condition be, that the feoffec ſhall re-inteoff the f-oftor, there the feoftee has 
time during his life for the privity of the condition between them, unleſs he be haſtened by requett, 


Co. Litt. 208. b. 


(II. b) [At what Time to be perform'd to! L 197 ] 
Stranger and Obligor. | 


LI. 1 F the condition be 1 infeeff a ſtranger in tail, remainder 1% *Fitzh. Fa- 
| the right heirs of the feeffor, he is not bound to do it before 75 s 


able, pl. 33. 
requeſt, * 44 E. 3. 9. b. „ 
= = —— The 
feoffce ought to do it in convenient time; for that the ſtranger is not privy to the condition, and he 
pught to have the profits pretently, Co. Litt. 219. b. | 


2. If land be granted te the king, upon condition that he, his 
heirs and ſucceſſors, ſhall give other lands in conſideration thereof; 
the king is not bound to do it in his life, but any of his ſucceſſors 
may, for the word (Vis) extends to every of them. D. 3. 4. Ma. 
139. 32. 
| w my ſciſed of lands infcoffed F. S. on condition to inforff him 
and his wife for life, thie remainder ver to « ſfiranger in fee; Hut- 
5 3 | | . ton 
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| ton and Crooke thought a requeit ought to be made by the baron, 
becauſe the particular eſtate on which the remainder depends ought 
to be made to the huſband, who is party to the condition, and he 
may take or refuſe it, and the feme is at his will; but , the baron 
dies then he muſt mare the feoifment to the wife without requeſt, 
becauſe ſhe is a ſtranger to the condition by act in law; and fo 
where he dies, the eſtate muſt be made to him in remain ler, with- 
= any requeſt, Het. 56. Mich, 1 Car, C. B. Wilkinſon's 
caſe, 

4. But if the condition be t9 infer the forffir and a ſtranger, 
the feoffee muſt tender the feoffinent to the ſtranger, for he had no 
notice of the condition, and he ought to be party to all the eſtate; 
and * the livery made to him, de f-offer ſhall take well enough; 
per Yelverton, Het, 56. Mich. 1 Car. C. B. Wilkinſon's caſe. 


(I. b) At what Time it ought to be performed 
where no Time in limited, 


Upon Requeſt. 


„Br. Con. P. IF a ferffment be upon condition to re- inſeaff the ferffor and his 
Eitions, pl. b | 2 he ought to do it upon requeſt. 21 E. 3. 11. b. 44 Aſl. 


5. C. but 26. * 44 E. 3. 9. admitted. ] 


that was to ; 
infeof the ſon of the feoffor and his wife, remainder to the right heirs of the feoffor. Fitzh, 


Entre congeable, pl 33. c tes S. C. but I do not obſerve exactly 5. F. Though the feme be a 
ftranger yet the feotfee is not bound to make it within convenient time, becauſe the feottor, who is 
privy to the condition, is to take jointly with her. Co. Lit:. 219. a. b. 


[2. If the condition of an obligation be 15 pay a certain ſum 
without limiting any time, it ought to be paid upon requeſt, 38 E. 
[ 198 ] 3. 12.) 5 5 | | 
Br. Condi- 3. If a man deviſes lands upon condition to pay his debts, he 
tions, Fl ;. ought to pay them upon requeſt, otherwiſe the condition is broke, 
cites S8. C. D | 
and if the 38 E. 3. II. b. ] | 


debts are | 
not paid on demand, the heir may enter; by Percy, quod non negatur. 


— [. If the condition of an obligation be, that whereas A. the 
Fol. 440. obligor hath conveyed lands to B. the ovlizee, if A. the obligor * 
La [and C. his fon] ſhall do all atts and devijes for the better aſſurance of 
3 8 theſe laniis to B. which ſhall be deviſed by B. or his counſel, then 
Eliz. C. B. the obligation ſhall be void; and after B. deviſes and tenders a re- 
Manſer's Jeafe to be ſealed by A. and C. his fon, and A. preſently ſeals it, but 
— + my [C] becauſe he was not letter*d, nor could read it, prays B, to deliver 
Manſer, it to him, to ſhew to ſome man learned in the law, who might in- 
S. C. l- form him whether it was according to the condition, and if it was 
* yo and according to the condition he would ſea} it, which B. refuſes, upon 
1 which C. refuſes to ſeal it. This was a breach of the condition, 
tioned in becauſe he did but require the writing to be read to him, and he was 
the crot- bound to take conuſance of the law, whether it was accoroing to 


— 2 the condition, and ſhall not have rcaſonable time to {heyy the writs 
5 | lug 


Condition. 198 


ing to his counſel learned in the law, to be inſtructed by them. pl. 326. 
Maunxell's 


5 22 WITT 
Co. 2. Manſer 3. per Curiam reſolved, ] eas . 
| — | : accordingly, 
but no judgment, for the juſtices doubted z and at another day Anderſon faid, that his opinion was, 
that the plea was not good, 4 Le. 62. pl. 156. S8. C. but ſtates it only as to the obligor himſelf 
refuting and nothing is mentioned relating to C. the ſon; and the court held the obligation forteited. 
. C. cited according to 2 Rep. & Mo. and that the ſame was adjudged. 4 Bulſt. 30. —8. C. 
| Cited Jo. 314. S. C. cited Gov ib. 445. pl. 513. S. P. Rut if any perſon be preſent that 
can read the deed to him, if rhe deed be required to be read, or if the deed le in French, Latin, &c. which 
the party does not underſtand ; here if the party require ore to read or ex/-ourd the deed to him, and 
1 une is there preſent who can de it, he may vefujſe co deliver the deed z fo though a man can read, yet 
if the deed be written in Latin or any other language which the party doth not underſtand, if the party 
doth demand that the writing be expounded or read in ſuch language as he may underſtand it, and no 
one is preſent who can do it, the party may refuſe to deliver it, 2 Rep. 3. a. b. Manſer's caſe, 


If A. covenants with B. to make ſuch conveyance of certain See (P. a) 
lands to B. as by him ſhall be deviſed, at the c:fts and charges of B. pl. 11. S. C. 
3 Es a and the 


and after B. deviſes, and tenders a writing contain ng bargain and notes there, 
ſale to [B] and A. requires time to have it to His counſel, to be —8. C. 
adviſed thereupon, and B. refuſes it, upon which A. does not ſeal, J. 314 
he hath broke his covenant, for the covenant was peremptory, ſci- ERS 
licet, to be performed preſently, at his peril. D. 16 El. 338. 39. Arg. Godb. 
between //a:tton and Cie. | | 445. in pl. 
6. Where a man is bound t pay money, or make a froſfnent, or 5. 

renounce an office &c. and no day is limited when he ſhall do it, 
there, upon a requeſt, he is bound to perform it in as fort a time as 
he can. But where day is limited, and he refuſes before the day, 
this is no matter if he performs it at the day, Br. Conditions, pl. 
65. cites 15 E. 4. 30. 

. Debt upon bond of 2001. condition'd to pay within 2 days 
after the date of the bond, but u ſum mentioned in the condition. 
The plaintiff declared on a bond to pay ſo much cum inde requi- 
ſitus fuerit. After verdict it was moved that the declaration was 
not good, becauſe of the variance from the condition, there being 
no certain ſum mentioned in the condition ; but adjudged, there 
being no ſum mention'd in the condition, the bond mult be ſingle, 
without any condition, and then the money is to be paid upon re- 
gueſt. 2 Bulſt. 156. Mich. II Jac, Dorrington v. Waller. 


(K. bY At what Time it may be performed where f 199 
a Day is limitell. 
Before the Day. 


wards him to pay 10 l. ſuch a day; it is a good performance 2 e. 
if he pays it to the obligee before the day, and the uther accepts it; and - 
for the payment before contains payment at the day. Hull. 14 Jac. agreed, that 
at Serjeant's Inn, between Perry aud Perrin, in a writ of error, —— . 
where the award was to pay at or before ſuch a day, and the breach bieach was 
aſſigned for nonpayment at the day, without mentioning the non- 89. 
payment before, and yet the judgmen afirmed per Cur iam, be- e Th 

cauſe payment before is payment at the day, Mich. 21 Car. B. R. the grading 


{T, JF the condition be ts tand to the award of J. S. and he Brdgm. 91. 
a 


between 
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— ay between Ireland and Sutton adjudged accordingly upon demurrer; 
and judg- a A 

ment got che intratur. Ir. 21 Car.] 

plaintiff, ; | 

bid. 169. . {rough mifprinted 67, 68.) S. C. in error in the Exchequer Chamber, and this 
athzned for ett r, but over ruled and judgment armed. Mo, 849. pl. 11 54, S. C. but S. P. does rot 
appear. Cro. J. 399. pl. S. S. C. but S. P. does not appear. Roll. Rep. 22 3. pl. 29. S. C. 
bur S. P. does not appear; & adjornatur.- Ibid. 37 5. pl. 31. S. C. but S. P. does not appear. 
If iſue be taken upon ſolvit ad diem, payment before the day maintains the iſſue. Arg. 2 
Vent. 222 Mich. 2. W. & M. in C. B. in cate of Watnouzh v. Holgate. 3 Lev. 293. S. C. and 
upon demurzer judgment was given for the d-fendant ; for though he did not pay it at the day, he 
ht have paid it before the day, and the payment before the day 1s good payment at the day, where 
par ment at the ay is pleaded; yet in pleading the parties ought to purſue the words of the condition. 
ce Tit. Actions (Z. 12) pl. 32. and the notes there, Harmond v. Owden (alias) Hammond v. 
Oz en. | | 


Ac. 366, [2. If the condition of an obligation be to pay ſ much to a ſtran- 
4 hr ger ſuch a day; it he pays it betore the day, this is a good per- 

37 E lig. S. P. formance, becauſe payment betore contains payment at the day. 
held accord- g H. 7. 20. 10 H. 7. 10. b.] 

alu / : / 

* B: Con- [3. Ss if the condition of an obligation be, ht a franger ſball 
255 8 R infeeff a flranger juch a day; if he infeoffs him before the day, this 
H. -. . is a good performance, becauſe it contains a feoffment at the day, 
8. C.— #9 H. 7. 18. 20. 10 H. 7. 14. b.] 

The caſe of — : 8 

9 UI. 7. 19, 20. is as here of an oougation that a ſtranger ſhall infedff a ſtranger; but 10 H. 7. 14. is 
of a ſeof ment conditioned to be nave by the obligor to a ranger; and fo [5 Br. Conditions, pl. 242. 
where he Cites S. C. | 


136. cites 


Godb. 1. [S. If the defeaſance of an obligation be, fe pay a liſs ſum than 
| xx is contained in the obligation 'at & day certain; if he pays it before 
C. B. Anon. the Cay, and the :4/7gee accepts it, that is a good diſcharge of the 
d. b. held obligation. 30 E. 3. 22. b. 23. admitted by the iſſue, ] | 
GCCITEINDYS f : : 
but in ſuck cafe it ſhould be pleaded ſpecially, So Where a copy hold was ſurrendered on condition 
for the pa; ment of a certa'n ſum on the art July, and the payment was made before the day, viz. on 
the lech june, and the fame was accepted, it was agre?s by all the court that this was a good“ perform- 
ance of the cond tion. Cro. I. 284. pl. 27. Mich. 8. Car. B. R. Burgaine vo Spurling. Co. Litt. 212, 

b. in principio. 5. F. —— ce Lit Lament 1. 1 5 

2 0 200 ] 5 | 

—_— 445- [i. If a condition be te mate an aſſurance within a month after 

B 53; 37. the date of the ob{igation, he is not bound by any requeſt to make it 
Sw» - 4 - 3 . - . . ; - * o 

= zany certain time, but he may perform it at any time, (*) within 


* Fel. 441. the month. Hill. 37 EL B. between Pexpoint and Thimblebye, per 
LG Curian,)} | | 


Eliz. Per- | 
point v. TEmblebye, S. C. but not exactly S. P. 


7. If a condition be e make further aſſurance within a month 
upon requeſt of the tbligee 5, if the obligee requeſts him within the mouth, 
and he reluſcs, though he be ready after within the month, yet the 

| obligation 
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obligation is forfeited, in as much as the time of the month is li- 
mited to the requ:i, Hill, 37 El. B. in Pexpoint and Thimoiebye's 
caſe ; ner Curiamy, | 

d. if the condition of an obligation be, if the obligor do at all aty 242. 
times hercaftery arvithin the fe ace of one monil, hen he ſhall be re- S. C. 8d. 
qui: dy make ſuch further att and acts, allurance and aſſurances, ou 8 
as the * ſhall by hi. eo1rfel dem n for the recovery of one an- cordingly, 
nic y of 30/, due from J. S. then the obligation to be void. In b. Sc. — 
this caſe, if the obligee does not demand any furt aer atarance s „ 
within the month after the making the obligation, yet tne ob¹sO is hae Fe 
bound to make further aſſurance within a jouth ajter reque/l "made hanna 
aſter the month paſt, after making the «bligation, becauſe the fir “ 3 
words, ({cilicet, at all times hereafter ) are witacut limitation, and, cine. 
the other words, (w:thin one month when he ſhall be required) refer. dich 
to the requzſt, ſcilicet, he ſhall have a month 00 the e making (oe 
thereof after requelt, for the moſt benign conttruc all be 2. 
made to make this agreement effectual; for this is not l a com- Rayra. C2. 
mon aſſurance, by \ vhich it is £0 enanted to make further alſurance Mich. 14. 
within 7 years, be cauſc the uſe in ſich cafe has interpreted 1 that 111 
he mall not be troubled beyond 7 ycars.. Ml 1650. beten Lawſon v. 
WWentwirth and Is worth adjudged upon a demurrer. 3 Withering- 


. ton, whic! 
Trin. 1650. ] ES 


caſe was 

- | thus, viz. 
In debt on an obligation conditioned te pay 100 1. en the norb of Jaruary, Men 3 wont 's avarningy the 
de fendant pleades, chat the plaintiſt had ag given three months warn 28 Winaham J. taid, th 
though the condition had been to pay on 16th jan. aiccr the date of the obligation, 555 zu three months 
warning by the obl gee, tue money would not ww »{T though the obligee cla onlit the warning; Et 
5151 natur. Lev. 85. S. C. the c2urt at ſirſt thou ont that the warning out to be given by the 
P: aintiff; for otherwiſe, it tune defen. int would never give warning, the money would never be paid z 
Et adjornatur. But atte:wards, it b ing moved azain, "the court he'd it foul. be taken that the ob- 
ligor is to Pay the monty upon ioth january next enluing,. gt: "g the plain* ff three months warning 
thereof; for the words call be taken moſt be nels agent the obuigory, and judgment tor the plaintiff 


ulli, ö b. 41 5. fl. 222. d. C. ac Jadged tor the piaintiff, and ibid. cites the principal caſe of 
Wentworth ve Wentworth. 


9. Condition to pay 101 within an hour ay 3 has inſecffed 
him of a mill. Payment of 3½ (fare an! 5! 4/tor is no performance, 
for it is no duty till &c. and che 51. p. id before cannot be intend- 
ed the fame ſum; otherwiſe when day is limited, for there it is 4 
duty. D. 222. pl. 22. Marg. cites Prin. 9 Eliz. Anon. 
10. In delt upon bond the defendant pleaded payment according to 
the condition, and it w as fund that the payment was made and ac- 
cepted befire the day, Per tot. Cur. payment befure the day was a 
ſufficient diſchar ge of the bond; but it being pleaded generally that 
he paid edi to the condition, they held that the jury mult 
fuld a gust tre defendant, for the ſpecial matter would not prove 
the iſue. Godb. 10. pl. 14. Mich. 24 Eliz. C. B. Anon. 
11. 20,000]. was de qucat d to a daughter, provided if ſhe marry [ 201 ] 
before 16, or without the conſent of A. and B. then the ſhould loſe 2 Vern. 223. 
. eee and that the 10,0001. ſhould go to his other children. Pa 
Se married before 16, but with the conſent of A. and B. Lord K. Lord Sakit- 
North thought that both parts muſt be obſerved. 2 Veut, 305. 2957 v- Bene 


Faſch. 36 Car. 2. in Canc. Lord Sali tburz's caſe. ay. roger 
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tator in his life-time treated, after his making this will, with the plaintiff (the huſband) for 4 mar- 
riaze with his daughter, but before an agreement teſtator died. It was inſiſted that here was no de- 
vile over and hat teſtator's treaty for a marriage of her to the plaintiff, if there had been any condi- 
tion precedent, or forfeiture, (as it ſtood on the will) had been an after diſpenſation of it. And the 
court decreed the while 20,0007. to the plaintiff. -Skinn. 285, Hill. 2 W. & M. in Canc. 
S. C. and that there being no expreſs dev ie over, but only that in ſuch caſe the 10,0c0 J. was directed 
to go to the bulk of the teſtator's perſonal eſtate, and which was order'd to be laid out in lands, the 
whole portion was decreed her. Nell. Chan. Rep. 170. Mich. 1691. S. C. decreed accordingiy; 
and ſays that on an appeal to the Houſe of Peers this decree was confirmed. —2 Freem. Rep. 118. 
pl. 235. Bennet v. Ld. Saliſbury, S. C. affirmed in the Houſe of Lords. 2 Freem. Rep. 1$7. in 
caſe ot the duke of Southampton v. Cranmer, ſays that the caſe of lord Saliſbury was affirmed in the 
Houle ot Lords. | 


. 12. A clauſe in a deed was, that / 17.. his daughter ſhould live ta 


pt. 263. attain 16, and fhruld refuſe to marry A. then the ſaid A. ſhould have 
S. C. held 20, ooo l. out of his perſonal eſtate. M. married A. before her age of 
YT 16, but lived to 1, and before 17 died. Lord C. Jefferies thought 


decree of that this does not in any fort imply that they might not marry before 
lord Jefferies that time, and decreed accordingly, Vern. 338. pl. 332. Mich. 


1868 5. The duke of Soutnampton v. Cranmer. 
in the Houle 


of Lords. | 
Show. Parl. Caſes 83. Wood, alias Cranmer v. the duke of Southampton. [But it ſ-ems to have 


been upon another point, and ibid. $7. it is ſaid that as to the objection of the marriage betore 15 ;r 
ws not much infited upon on the other fide, and in reaton cannot be, becauſe her Continuing mar- 
ried till after x5 does fully ſatisty the intent of The deed as to this matter, 


(L. b) At what Time it ſhall be made [performed] 


where 'Time 1s limited. 


Upon Regque/t, 


Cro. 8225 Dr. fi A. covenants with B. fo make a ſurrender of land, or to 
1 convey land to B. upon requeſt; if a writing purporting a 
Smith, S. C. ſurrender or conveyance, be tendered to him, with requeſt to ſeal _ 
&S.P.re- it, A. ought to ſeal it preſently, and ſhall not have any time to be 


1 E adviſed by his counſel, whether it be according to the covenant. 


and they all Paich. 9 Car. B. R. between Somes and Smith, per Curiam re- 

held, that ſolved. ] | | 
there 1s not ; ; | | 
any difference where it 1s to be done upon requeſt, or upon reaſonable requeſt.— Jo. 314. pl. 1. S. C. 
adjudged accordingly for the plaintiff, abſente the Ch. J. But Berkley thought that reaſonable requeſt 
implied, that A. inould have reaſonable time to be informed he not knowing the contents of the deed 
tendered ; but Jones and Crook e contra. Godb. 445. Pl. 513. S. C. 


Ooab. 445. (2. If a man covenants fo mate further aſſurance at all time and 
22855 1 = 's* times, at the charges of the covenanter, and the counſel adviſes, that 
pant v. he ſhall levy afine, yet he is not bound to do it preſently, but he 
Zu mble- ſhall have convenient time to do it, though the words be, that he 


fs 3 ſhall de it at all times; for the words ought to have a reaſonable 


a man co- Conftruction, Hill. 37 El. B. between Pexpoint and Thimbleby, 
ven ante d to per Curiam. ] 8 


= MY + a” 
OTC Ar- 


AC it was adzudges that he ſhall have reaſonable time to do it, 


(3. If 


. Condition. 202 
[ 2. It A. being a copyholder for life, covenants with B. ſur- * Cro. Car, 


render to B. in reverſion the ſaid ch tenement ſuper rationa- 2.99, * 
| pl. I. ö. C. 


bilem reguiſitionem ei —_— by B. and after B. tenders to A. a accordingly 
writing purporting a letter of attorney of ſurrender of the ſaid tenement per tot. Cur. 
zo B. and A. requeſts, that before the ſeals it, ſhe, by her counſel but adjudged 


EY - ; ; : x ] b f. N f 
circa ſcriptum illud infra rationabile tempus tune proximo ſequens e, 15 
4 7 — 


adviſaretur, the which B. refuſes, and therefore A. refuſes to ſeal cauſe chere 


it; admitting that A. was bound to ſeal the letter of attorney, and Io as al- 
ed Was 


to ſurrender by ſuch letter of attorney, then ſhe hath broke her 55 
covenant; for ſhe ought to take conuſance of the law at her peril, piied regueſt 
whether the letter of attorney was according to the covenant, and to make a 
ſhe /hall have no time to be adviſed thereupon; but the reaſonable time end. 
mentioned in the covenant ig intended (*) reaſonable time in the . p_,,. 
making thereof, ſcilicet, ſhe ſhall have time 10 read it before ſhe —. 5 X 
ſeals it, and therefore it ought to be ſealed prefently, without time whereas it 
to adviſe upon requeſt, according to the words of the covenant. ought to 
Paſch. 9 Car. B. R. between + Sims and Dame Smith, per Curiam, — 
reſolved upon demurrer. Intratur Hill. 6 Car. Rot. But judg- requett.--— 
ment was * againſt the plaintiff for another matter. Co. 2. 3 445» 


Manſer 3. D. 16 El. 338. 39.] Wo 
ſed adjorna- 


tur, Jo. 314. pl. 1. and the court held the requeſt not good. — See (A. d) pl. 37. S. C. 


(L. b. 2) Limited to be done on Requeſt. At 
what Time the Requeſt muſt be made. 


I, { Ondition to do an act at the end f 7 years on requeſt, requeſt 3 „ 
ö muſt be made the laſt day; and per Cur, tis not to be done ae” CES 
poſt finem but ad finem, and the end of a thing is always part of that ing. 


of which it is the end, and fo the requeſt thould be made ſome eee 
itzhugh v. 


convenient time in that day, that the other might have a reaſonable eee 
time to do it in. Adjudg'd per tot. Cur. and ſo revers'd a judg- S C. accord 
ment in the Marſhal's court. 2 Salk. 58 5. Mich. 3 Ann. B. R. inely, nd 
Fitz-Hugh v. Dennington. x - Fs. ns 
verſed niſi. 
— 2 Lord Rzym. Rep. 1094. 8. C. and the judgment in the Marſhal's Court revers'd. And Holt 
Ch. J. and Powel J. held that there being a time appointed for the doing che ad, the requeſt to do it 
muſt be at that time. And the Chiet J. ſaid that the end of 7 years was the laſt day of the 7 years; 
fer there is no fraction of a day, and after 12 at night is after the 7 years; for the day after is not the 
end of the 7 years, but poſt expirationem. For the beginning and end of a thing is part of the things 
And he ſaid alſo that when a time is appointe when a thing ſhall be dong upon requeſt, it muſt be done 
immediately upon the requeſt (which differs this caſe from thol» cited by the countel for gie detendang 
In error) as if a condition of a bond be to make a feoffment at ſuch a time upon requeſt, there the ob- 
lizor muſt do it immediately upon the requeſt, But as to this, Powel laid that if ic appeared to them, 
that the thing was of ſuch a nature as that it could not be performed at tke time limited for the thing 
to be done upon requeſt, there the obligor ſhoulu have a convenient time after to do the thing in, other= 
wiſe if it can be done then it muſt. Powys 2nd Gould J. held that at the end of 7 years might be un- 


derſtood a reaſonable time after, ſufficient to do the thing in. 


E Voir. v. Q (M. b) Par. 


eee 2 — 
Wi * _— ADB Oo ES, 1 N OY * 


+. 


r 


— — ——— OO" CIC << — RrIR ns Inn WY nn ne — 


Condition. 


(XI. b) Perforn'd. At what Time it hall be. 
Where Time ts limited. 


[1. FF the concition be to do a thing within a certain time, he 
may perform it the 4% day of the time appointed. 8 H. 
14. 
5 18 Sy if the parliament makes a cænftitution, that if J. S. comes 
net in B. R. within a quarter of a year after proclamation made, he 
ſhall be convicted of a treſpaſs &c. he need not come before the laſt 
day of the quarter. 8 H. 4. 13. 

c [3. If an ebligation be made the 17th day of November, Anno 12 
| ac. and the condition is t9 pay 5 l. the 21/7 of November following, 
23ju3ged.— and 51. the 20th of December next after, the firſt 51. ought to be 
D. 226.2. paid the 21ſt day of November 12 Jac. for it refers ta the day, and 
ri. ay net to the month. It was adjudg'd in B. Mich. 13 Jac. B. between 
| Poo Coe, Price and Coa. ] 


$S. C. ad- 
judged. See Tit. Parols (E) pl. 3.— 4 bond was dated in March condition'd for payment 


Brown. 74. 


3. 
ſuper viceſſimum octavum diem V artii prox” ſequentem. It was mov'd, that (ſequentem) refers to the 
day which ſhall be underſthod of the ſame month; but fit had been (ſequentis) then.it had referred 
to March, and ſo it had been rayable the next year. But the court was of opinion, that it ſhould be 
underſtood ot the current month. Mod. 112. pl. 8. Faſch. 26 Car. 2. B. R. Anon. 


. 


Ig. If the condition be 7 pay 10 5. when A. comes to his houſe, 
and 105. at the Feaſt of St, Michacl, and then at the Feaſt of St. 
Hadreio then next enjuing 19 s. theſe laſt ſums ought to be paio at 
fuch next feaſts or times, and not at the next feaits after A. comes 


to his houſe. ) 


Br. Condi- [F. If the condition be to pay ſo much n this fide ſuch a feaſ?, 

3 = it ouzht to be paid in the vigil of the feaſt at the leaſt, and not on 
. the feaſt-day. 21 E. 4. 52.] 

Br. Condi- [. The ſame law where it is to be paid infra ſeſtum. 21 E. 
os, pi. : 

— cites #] 52.9 8 

S. C. but 


Brooke ſays, quære of i fta; for becauſe it was per & infra feſtum, &c. the defendant pleaded that he 


Was cad all the vigil, and all the day of the ſeaſt. | 


Br. Coneiti- {[7. The ſame law where it is to be paid ante Hum. 21 E. 
ons, pl. 14. 2 ] | 
;Tes 8 E. 4. 1 : | | PR. . . . 

Br. Cn: [. But where the condition is to be performed in fiſte, it ought 
one, 71.177, to be done on the feait-day, and not before nor after. 21 E. 4. 52.] 


8 . [o. If the condition of an obligation upon an adventure to New- 
S.C. bur foundland be fe pay ſo much within 40 days next after the ſhip ſhall 


S. P. does male her firſt return and arrival in this voyage ſrom Newfoundland 
buy inte the port of Dartmouth, or into any harbour, creek, or port of 


 -- England, where ſhe ſhall firſt unlade her goods &c. and after the 


ſhip docs not return to Dartmouth, but to Plymouth in Devonſhire 
where ſhe unloades her goods; in this caſe the obligor is bound to 
pay the money within forty days after the arrival of the ſhip, and 
hail nat have forty days aſter the unlading the goods, for this is not 
fer freight, but fer an adventure; and the unlading of the goods 

5 is 


Pe r/o q 


| 

l 

1 
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Condition, 


is mentioned cnly to deſcribe the haven where tlie arrival ſhall be, 
ſcilicet, the port of diſcharge, and not put to make a limitation of 
the payment of the money, to have forty days for the payment 
thereof after the diſcharge; but perhaps there will be ſome doubt 


it the diſchuroc be not within the forty days. Trin. 23. Car. . 


between Leere 01d Coobvicke adjudged for the plainiitt, this being 


moved in arreſt of judgment, where it was aſſigned for breach, 
that he did not piy the money within forty days after the arrival of 
the ſhip, and avers, that the thip was unladed of the goods, but no 
time alleged of the unlading ; (*) and per Curiam, if it was unt 
unladed within forty days, it 91ght to cove of the other part to ſhew it. 
Intratur, Hill, 22, Car. Rot. 912.] | i 

10. Payment after the day of payment is not good, tho? the obligee 
accepts it. Br, Tender, pl. 5. cites 46 E. 2. 29. | 

II. If a man infeofts another, upon condition e re-mnfeoff Hi 
within 49 days, there if the /eoffor does nit make any reque/t witn:in 
the 40 days, the feoffee ſhall retain the land for ever. Br, Con- 
ditions, pl. 55. cites 19 H. 6. 67. 73. 76. Per Newton. 

i2. Payzmcnt after the day ſhall not fave the penalty. Br. Tender, 
pl. 11. cites . | | 

13. Mir where a re-entry is reſerved in default of payment, and 
he pays after the day, yet the leflor may re-enter ; per Vaſton, con- 
tra Portington. Ibid. | | 

14. But all the juſtices agreed that in obligation of 2.21. ts pay 10 7. 
at a day, and he does not pay at the day, but pays after, yet this 
ſhall not ſave the penalty. Ivid. . = 

15. If defcaſance is made after the ſale of land, by which 
indenture the v-ndee leaſes the ſame land to the dender fer 10 years 
endring a rent, and grants that if the vendor ſhall pay 300 J. within 
the ſaid term of 10 years, that he may re-enter ; and there if he 
ſurrenders and tenders the 300 l. within the ſaid 10 years, he ſhall 
recover his land. Contra if the grant had been rf he pays Zool. 
within the term afareſaid, without thole words 10 years, ard the 
leaſe, ſurrender and tender of the money is not good in this cafe ; per 
Whorwood, in his readings in Quadragefima. Br. Defeaſance, 


pl. 18. cites 35 H. 6. 


16. If in an obligation the / num is made to the ovliger, where= 
by the ſolvendum is void, the money is demandable immediately, 
and fo if it be made payable craftins de dormns-day, Br. Obligation, 
pl. 58. cites 21 E. 4. 36. . | | 

17. If a fe:/}ment in fee be made on condition to be void upon pays 
ment of monty at a day, albeit convenient time before ſun-fect be the 
laſt time given to the feoffor to tender, yet if he tenders it to the 
perſon of the mortgagee at any time of the day of payment, and he 
refuſes it, the condition is ſaved for that time. Co. Litt. 207. b. 

18. A. covenauts at 2 years end to procure a deputation &c. for 7 
years for J. S. In this caſe A. muſt procure it zmmedately after the 
2 years are expired, that J. S. may not 1% the profits thereof after- 
_ Cro. J. 297, 298. Hill. 9 jac. in Cam. Scacc. Barwick v. 

zibton. 


* x 20. Con- 


204 Condition. 
4s how. 20. Condition in conſideration of a marriage had with the 


142.115. daughter of the obligor, 1 pay to W. L. the kuſband, his executors, 


1 &c. 300 l. within 2 months after the death of the obligor, if the ſaid 
JE 


Ec plaincif, daughter, or any iſſue of hers by her ſaid huſband be living at the 


death of the obligor. W. L. died inteſtate, then the wife died 
leaving a daughter, then the mother the obligor died; in debt upon 
this bond, defendant pleaded that there was no executor, and that ad- 
miniſtration of M. L.'s goods Sc. was not granted til 12 months after 
the obliger s death; and upon demurrer adjudg'd for the plaintiff, 


becauſe the money being a duty, the defendant ſhould have pleaded 


e 205 ] uncore priſt. Raym. 416. Mich. 32 Car. 2. B. R. Lee v. Garret. 

Buz ere 21. Deviſe of lands 10 his wife fer {ife, and after her death to D. 
m ht have þis 3d ſon, and his heirs provided that if C. the 2d fon, ſhould within 
been a Ute 3 months after his wife's death pay to D. his executors &c. 500 l. 
derbe then the lands ſhould come to C. and his heirs. The teſtator died; 


tween this | gy ga . 
cafe and the the * wife died. Ld. C. Parker thought that C. had an equity re- 
cate of a demption that remained open to him in a court of equity, as well 
Common 
mortgage, s 
25 to re- Marks v. Marks. 
demption, 


after the legal e date abſolutely veſted in the mortgagee, had C. been to come here for relief againft 


the heir at law 3 but here C. comes tor relief againſt a 3d perſia, who had the eitare veſted in him for 
no other purpole but to make the eſtate redeemable, Fer Loa C. Paiker, 10 Mod. 424. Mich. 
5 Geo. f. ia calt of Marks v, Marks. 


(M. b. 2) Performance. At what Time, after 


Refuſal. Good in what Caſes. And Pleadings. 


I. Man ſeiſed of a manor with advowſon appendant inferff'd 
three, upon condition that they, or any of them, who ſur- 
wrve or their heir, within 40 days next 2 10 years next enſuing 
the date of the deed, re- infea F. and E. his feme in tail, the re- 
aainder to R. A. in fee, and they made a deed accordingly, with let- 
ter . att;rney to W. P. to deliver ſeiſin, and deliver it in the county 
of E. ſuch a day, within the 40 days, and commanded him to make 
the feoffment accordingly, which attorney ſuch a day and year at the 
manor fer d to the baron, to make eſtate within the 40 days, ac- 
cording to the deed and condition, and the baren refus'd, and alli 
the attorney was upon the manor all the 40 days ready to have made 
livery, and for the non- performance of ſuch condition the feoffor 
re-enter'd ; and per Newton, if the baron and feme die within the 
40 days, there the feoffees ought to make the eſtate to R. to whom 
the remainder is limited, and if all ſlauld die within the 40 days, 
the feoftor may re- enter; for the feotior ſhall not loſe the land 
where the condition is not performed, and no default in the feoffor. 
And ſo it ſeems, that where time is limited if a man refuſes at one 
time, he may agree at another day within the time, and all well; 
quære. Br. Conditions, pl. 55. cites 19 H. 6. 67. 73. 76. | 
2. Debt upon obligation with condition, that if the defendant re- 
nounced all his intereft that he had in the adminiſtration of the goods 
„ F. S. before the official of the biſhop of N. ſecundum legem, that 
4 then 


after the time limited as before. 10 Mod. 419. 424. Mich, 5 Geo. 1. 


— . 1 _—_ OY FEY 


Condition. 20; 


then &c. And ſaid, that he had refuſed and renoumced according to the 
condition. Pigot faid, that this is no plea without ſbetuing when ; 
for if he renounced, pending the writ, it ſhall not fave the penalty, 
quod tota Curia conceſſit; by which he ſhew'd that he renounced 
ſuch a day before the writ purchaſed, which was held a good plea. 
Pigot replied, that after the making of the obligation, and before 
this day, which he ſuppoſes the renouncing, the plaintiff at R. in 
the county of N. prayed the defendant to renounce according to the 
condition, and the defendant refi;/ed. And per tot, Cur, where a 
man is bound ts pay money, or make a fe: ffment, or renonnce an offices 
or the like, and no day is limited when he {hall do it, there upon 
a requeſt he is bound to perform it in as ſport a time @s he can; but 
where day is limited to pay &e. and he refuſes before the day, it is 
not material if he performs it at the day; quod nota diverſity; by 
which he ſaid, that he performed the condition, abſque hoc, that he 
refuſed at the time fuppoſed by the plaintiff, Pigot ſaid, that this 
is no plea for though he did not refuſe at the time of the requeſt 
made, yet he is bound to perform the condition immediately after 
the requeſt, in as ſhort a time as he can, and therefore no plea. 
Quzre, becaufe the court aroſe and went away. Br. Conditions, f 205 } 
pl. 65. ei Ei 20. | 
3. Where no day is limited, there the fi refuſal determines the 
condition for ever. Contra where day is limited, and the condition 
is performed by the day; and difagreement to a ſtranger is not ma- 
_— contra to the party. Br. Conditions, pl. 67. cites 14 Hf. 
I | 

4. Grant was made by leſſee of a term, en condition leſſor fhauld 
aſjent by ſuch a day. Ihe leſſor refuſed to aſſent at one time, yet 
he may give it at another, fo as it be before the day, But if 18 
time was limited, then one expreſs denial or refuſal would be pe- 


remptory, fo as the reſuſal was expreſſed to the party to whom tt 


aſſent was to be given; other wife if it were but in common talk 
to or among ſtrangers. Went. Off. Ex. 226. cites it as held 14 
H. 8. 23. 


(N. b) [Performed.] How. 
| [As to Time and Place.] 


II. IF the condition be to be performed at a day certain, it is vor Br. CO 
I neceſſary for the obligor ts be there all the day. Contra 21 C 
E. 4 53-1 | & S. P. by 
| Choke, that 
he ought to ſay, that he was there all the day, and that the plaintiiF nor any other was ready to re- 
ceive it, and that he is yet ready; quod omnes juſticiarii conceſſerunt. 


2. If the condition be to „land ts the award of B. to be made ſuch See (F. c) 
a day; if he does not make the award at the day, but at a day after, N 
he is not bound to perform it. 49 E. 3. 9.] 


If the condition be te make an obligation to the obligee by Debt upon 


obligation, 


the advice of F. S. of 401. immediately, yet he ſhall have reaſonable ns the de. 


{ims to do it by the advice of J. S. 18 E. 4. 21. fen laat ball 


Q 3 b make 


205 EE Condition. 


mate eb ligat ien to the paintiT iy atwvice ef V. N. ＋ 40 J. immediately ; and per Brian, Choke, and 
others, he may ſay, that rhe fir /? bond was made ſuch a day and hour, and tbat be ſuch a day ard bour 
after made coiigarion of 40 J. oy adwice of J. N. and taall not ſpeak of this ward mmediatety, and 
gvod ; for it cannot be done immedl'ately; for he ought to have ſpace to have the advice of W. N. 
and after to write and ical it, Br. Conditions, pl. 164. cites 28 E. 4. 21. 


Br. Condi= [A. Where by condition a thing is fe le performed upon demand, 
9 et he ſhall have reaſonable time to perform it after demand. 15 
See (F. c) FE. 4. 30.) | : : 
pl-2-S.C. [F. If A. recites by his deed, that whereas he is indebted to B. 
in 100 J. he covenants with B. that the laid 100], all be paid and 
delivered ta B. or his aſſigus at Reitterdam in Holland per C. abſqre 
aliqua ſecta legis ſuper primam reguiſitianem que de codem facere- 
tur. In this caſe the demand may be mare in any other place præ- 
ter Rotterdam, for though the payment is to be made at Rot- 
terdam, yet the deinznd may be made in any place, and if the 
d mand be made in England, or at Dort, which is 10 miles from 
Rotterdam, or in England, [it is good] for he ought to have redu- 
ena le tine to pay it after the demand, having reſpect to the diſ- 
tance of the place; but if the demand ſhould be limited to Rotter- 
dam perhaps he would never come there, and ſo the covenant 
would be of no eftet, Mich. 1652. between Hated and Vaulty- 
den, adjudged upon a ſpecial verdict. ] | 

b. It a man, is b9w7:4 ůto pay 101. before Corifimas, and he pays it 
after Ghri//mar, and the Gv/1ge? accepts it, yet the obligation 15 for- 
ſeited. Br. Conditions, pl. 212. cites 14 H. 8. 13. 


Oro. B. 49. 7. Debt upon an obligation 79 be fuch @ da at the King's Head 
— 14 12 , c by & Wh FE - 7 : - 10 
FX F 2 B. and there fe chuſe tee artiiratirs, to join with two other, to 


munds v. ; ; : : ö 
Marks, 5.2. be choſe by the obligee, “ arbitrate al, matters betwixt them. The 


acjute's for: defendant ſaid, that he was there at the laſt inſtant to make the 
ede FRIEUE. choice. Adjudged no plea; for he cught to have been there in 
ſuch time that tney mioht nave choſen arbitrators, and have finiſhed 
EL A ks 3 3 _ 14 
matters the ſame day. Mo. 545. pl. 725. Mich. 39 & 40 Eliz. 
Marſh v. Edmonds. 


(O. b) At what Place where naue is limited. 


K IF the condition be, that a ranger ſhall ſbetu certain vi- 
dences of ſuch an annuity 79 the cre! of the obligee uten re- 


guet; when the. requeit is made, the itranger cut to feet the 


cou nſel vihere they are. 19 E. 4. 1. 6.] | 


* 


2. It A. is bound 1% pay B. 20 l. on B's firſt coming to ſuch a 


lace, this placz ſhall be taken for the flace where the payment ſha!l 
L 


be made; per Popham. Poph. 11. Arg. 


(P. b.) [In what Caſes it muſt be performed. 
To the Perſon. 


. IF the condition ve to pay a ſmall ſum, and ne place is limited, 


I1g4tio! of 

. for the , 
p2yment of oy | 
1 J. Lit, 8. 244 ———Þ;, Cond.t on, pl. 166. cite: 20 E. 4. 1. Fer Brian & Cur. S. P. 


he ought to ſcet the obligee. 21 E. 4. 6. b.] 


2. If 


LOS a is a A. 


Condition. 297 


2. If the condition be 1% “ a thing upon requeſt, and the plain- 
mf ajjigns for breach that the defendant could not be found to make a 
requeſt to him, and therefore he made a proclamation at the church 
where he was born, a another proclamation in ſeveral markets in 
the fame county, by then giving netice f his requeſt; yet this was 
not any requeſt, in as much as it ought to be made to his perſon. 
Mich. 8 Car. B. R. between Gruit and Pinnel; adjudged upon 
demurrer. ] | | | ra. 
3. If a man leaſes, rencring rent, and the lee binds himſelf in wy By 3 
20 J. to perform the covenants, this does not alter the place of puy- S. C. but 
ment of the rent; for it may be tender'd upon the land, without ſeck- dot kae 
ing the obligee. 21 E. 4. 6. 20 E. 3. 18 b. B 
indenture of 
leaſe, rendring rent, in which the defendant bound himſelf by indenture te pay 408. toties queries the 
ren be arrear; and the defendant pleaded payment in ancther pace; ard per Littleton, Pigot, and 
Briaa, the pay ment fſuifices upon the land; and the ſame law of a requeſt there, and of a tender 


there; the re..tvn ſeems to be, in as much as it is 4% by one and the ſum? indenture, and therefore the 
penalty is of the nature of the rent Contra it ſeems if he ⁊vas baund by ibligation. - Br. Conditions, 
pl. 169. Cites 20 E. 4. 18.— Er. Tender, pl. 23, Ccit-s'5, C. & S. P. accordingly 3 but Brooke ſays it 


ſeems e contra of a co:lateral obligation, 
[ 208 ] 


[J. [Ss] if the leſſee binds himſelf to pay a greater ſum, if he does SD 

not pay the ſum reſerved at the day, yet he is not bound to make F. 444. 
. 3 Q 2 £ ' 1 5 f 

tender in another place than upon the land. 21 E. 4. C. b.] Firth, Dede, 


pl 97. cites 
S. P. but not exactly 5. C. 


5. Note, that the 99997 27 mortgager is bound 70 ſeek the oblioce 
or feoffee to mate to him a tender, ii he be within the realm where 
no place certain is limited. But he is not bound to ſcek for him out 
of the realm; and therefore it ſeems that it is a good plca, that he 
was not within the realm at the time, &c. Br, Conditions, pl. 229, 
Cites Littleton, Chap. Eſtates. | 
6. A. is bound 20 deliver to the cbiigee 10 buſhels of wheat, and 10 , Le. 46. 
lace is limited where the payment thall be. A. is not bound to Fl. 122. S C. 
N bligee whereſoever he fh.ll Ve, as he ſhall in caſe of pay- C83 Þ- dy 
ſeek the ob.igee whereſoever he fn be, as he ſnail in caſe of pay- 5; Ee: 
* . . = — » . — . 4 tt tw A 
ment of money; for the mſupportaticneſs of it ſhall excuſe him; per Nu d. 
Clark, which Manwood granted. 3 Le. 200. pl 347. Mich. 32 ——— 
3 . . - tt. 210, 
Lliz. Obiter, in the Exchequer, 3 
: . fo of ſo ma- 
ny load of timber, &c. but? the ch ger or feoffor before the day muft gs to the ohblinee, &c. art tr 
2 ere be will appoint: to receive it, and there it mult be deliver'd; and io note a d:verlity between 
money and things ponderuu. or of great weiglit. 


7. Homage, or any other corporal ſervice, muſt be done to the per- 
51 of the lord, and the tenant ought by the law of convenience to 
ſeck him, to whom the ſervice is to be done, in any place within 


England. Co. Litt. 211, a, 
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=_ | Condition, 


(Q. b.) [At what Place it muſt be performed.} | 


Where a Place is limited. 


Br. Condi- I. IF the condition of an obligation be to pay 10 J. at a day at &. 
don, pl. 21. : 7 | 
e. he is not bouud to pay it in any other place. 41 E. 3. 25.] 


& 8. P. but 93 
it the obligee accepts it at any other place it 1s good, Fitzh. Dette pl. 121. cites S. C. & S. P. by 


Finch . P. if he p ys it by the day; per Priſot, quod non negatur. Br. Conditions, pl. 15. 
cites 34 He 6. 17. See (X. b) pl. 2. S. . — 8c (5.c) pl. 11. S. C. 


* Br. Cau- [z. So in ſuch cafe, the chligee is not bound to receive it in any 
e Fl. other place upon a tender. 41 E. 3. 25. * 46. E. 3, 4. b. 11 H, 
S. C. but 4. 62.) | | | 
P. does A | - 
mot arpear. Fitzh. pl. 121, cites S. C. and S. P. by Finch. See [S. c) pl. 11. S. C. 
Br. Deſeaſins, pl. 14. cites S. C. which was of an indentuie of defeafance of a ſtatute merchant, 
that if the conuſor pay 10 l. at B. that then, &c. The conuſce is not bound to receive it in another 


but if he does receive in another place it is ſuthc:ent 3 quod nota.—Fitzh. Audita Querela, 


place 3 


Fl. 1. Cites 8. C. 

3. Upon a ſtatute merchant the defeaſance was to make pavment at 
B. and the party paid at T. and yet well, becauſe the conulce re- 
ceived it. Br. Tender, pl. 3. cites 4 E. 3. 4. 

Pr. Dette, 4. Payment at anther place than is compriſed in the condition of 

Fl. 43 . cites 2he obligation is good. Br. Tender, pl. 5. cites 46 E. 3. 29. 

Ye Co 5. If A. is bound to pay 10/, to J. N. at E. ſuch a day, and he 
accepts it at anether place, he ſhall be barred by the acceptance, and 
yet at firſt he was not bound to accept it, but at E. only. Br. 
Barre, pl. 27. cites 21 H. 6. 24. Per Markham. 

{ 2c9 ] 6. If the cnditien of an o gation be to pay ſuch a ſum at Pauls in 
TL. yet it ſuffices if it be paid at any other place. Br. Lieu. pl. 33. 
Cites 15 E. 4.8. N 

7. If a man be bound in a bond 10 pay 20 l. the obligor, in whoſe 
diſcharge the condition gocs, orght to be ready at the place &c. all 
the day, and the obligee may come any time of the day, Br. Con- 
ditions, pl. 192. cites 32 H. 8. 

Aich. . 8. James earl of Augleſea, upin his marriage with lady Cathe- 

Ceo. * rine, daughter of the counteſs of Dorcheſter, made a ſettlement of 

Piers, Eg lands in Ireland, wherein, after the uſual limitation in tail male, 

and lady there te a term of 500 years raiſed, in truſt for raiſing 120001. fer 

Catharine ters portions to be paid at 18 years of age, or day of marriage 

his wite by c. Earl James died without iſſue male, leaving the plaintiff, lauv 

Sir Conſtar- a wie 3 p 77 Hue.” 

une Phipps, Catherine, his only daughter, and by his will deviſes to her 3ooo l. 

their Pro- fo he added to her portien, and 300 l. per ann. inc reaſe of maintenance, 

chein AMY which was only 100 J. per ann. by the marriage ſcttlement, and 


v. the car! , 2 c : IN 
er Angleaſea 2 ppointed her guardians by the will; two of the guardians died 


als ſoon after earl James, the ſurviving guardian being Francis An- 
neſley eſq; and there being a ſuit in Chancery in relation to the 
guardianſhip of the young lady, the court did commit her to the 
care of Mr. Francis Anneſley, with this caution, that he ſhould 
not treat of, or contract any match. for her, without the leave and 
£76 | | approba®« 


Condition. 


approbation of the court. The young lady was ſent by Mr. An- 
neſley in 1718 to her aunt, the lady Chriſtian Geare, to be with 
her during the ſummer at her houſe near Windſior. While the 
plaintiff, lady Catherine, was with her aunt there, the plaintiff 
Mr. Phipps, being with his father in tae neighbourhood, got ac- 
quainted with the young lady, and made his addreſſes to her, and 
got her away from her auat, and married her privately, without the 
conſent or privity of any of her friends or relations; and now both 
the plaintiffs being under age, bring their bil! by their prochein 
amy, to have the intereſt of the portion and legacy paid to Mr. 
Phipps the huſband, aid to have the portion itſelf, and the legacy 
given her by her father's will, laid out in land, and ſettled upon 
her and her children, in ſuch manner as the court ſhould think 
proper. f | 
ldſt point was, if the 12000 J. portion charged upon the term of 500 
years, of lagds in Ireland, without impeachment of waſte, thould 
be paid here in England, without any allowance or deduction for the 
_ exchange from Ireland to England © 

It was urged by the defendants counſel, that the money being to 
be raiſed out of lands in Ireland, and no place appointed by the ſet- 


tlement for the payment thereof, it was payable in Ireland where 


the lands lay out of which it was to be raiſed, and not in England, 
and therefore if the plaintifts would have it paid here, they mult 
allow for the exchange, and that ſeems to be the intention of the 
parties; for in that part of the ſettlement which ſecures a rent-charge 
of 20001. per annum for the jointure of the wife, it 7s exprefly pro- 
wided for, that the rent ſhould be paid at London without any abate= 
ment or deduction for the exchange, but in the declaration of the tru 
of this term, theſe words are omitted, and it is oniy ſaid, in truſt to 
evy, raiſe, and pay out of the premiſes the ſum of 120001, of good 
and lawful money of England &. Now the different penning of 
theſe clauſes, thew'the intention of the parties to be different, viz. 
that in the one caſe the money thould be paid without deduction for 
the exchange, and in the other caſe not ſo ; and that this 12000 1. 
portion being to be raiſed out of lands, ought to be paid where the 
lands lie, no place in particular bciag appointed for the payment 
thereof. | 

Per contra, it was argued that this portion of 120901. ought to 
be paid in England where the ſettlement was made, and not in 


Ireland, where the lands lie out of which it is to be raiſed; that the 11 


ſettlement was made in England, and the parties reſided here t. 


this is a ſum in groſs charged upon land, and not a rent iſſuing out of 


land, that a tender of rent upon the land is ſu'ficient, but a fender 
of a ſum in groſs charged upon land muſt be 144 te the perſon who is 
to receive it, whereſoever he is to be found, a the reaſon of the 
different penning of the clauſes, viz. that oi ie jointure, and this 
of the portion is, that the jointure is a rent-charge, and conſe- 
quently payable upon the land, unleſs another place be particularly 
appointed for the payment thereof; but the portion being a ſum is 
groſs, though charged upon land, is payable to the perſon of the 
grantee where ſhe reſides and is to be found, and therefore no oc- 

| caſion 
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caſion to add the words without deduction for the exchange, be- 
cauſe the money is payable here. If a mn in England lend; money 
here, and tates a mortgage of lands in Ireland for a ſecurity, the 
money is to be pard here where it was lent and the contract made, and 
not in Ireland where the lands in mortgage lie, and there is no dif- 
ference between theſe two caſes. 

Parker C. was of opinion that the portion ought to be paid here 
where the contract was made and the parties reſided, and not in 
Ireland where the lands lie charged with the payment thereof; for 
that this is a ſum in groſs, and not a rent iffuing out of land, and 
it was certainly the intention of the parties that the portion Mould 
be paid here, and not to ſend the yonng lady over into Ireland to 
get her portion, | 


(R. b) Disjunctive. Performance.] How. [Mat 
ſhall be a ſaving of the Condition. | 


Br. r [1. I F the condition be 1 pay 107. at D. ſuch a day, or 10 J. at 
tions, pl. S. ſuch à day; if he tenders it at D. the firfl day the con- 


— SO . 4 

S. . but dition 15 ſav d. 21 E. 4» 52.] 
S. P. does | 

not clearly appear. 


2. There is a difference between disjunfive abflutè and diſ- 
junctive contingent; as if a man be bound to pay 10“. or to infec} 
one upon the return of F. S from Rome. If J. S. die before he re- 
turn from Rome the obligation is ſaved though the 101. be never 
paid; hut if it be a voluntary act as to pay 10. or to infeo/f” you before 


Michaelinas, there if the obligor dies before Michaelmas, yet his 


executors ought to pay the money; per Popham Ch. J. Goldſb. 
192. pl. 141. Hill. 43. Eliz. Anon, | | 


[211 ] (S. b) What hall be fad a Condition in the D 


Ne Parols 

(D) functive. 

Wherea [I. I F the condition be 7 the cep, and it is not poſſible to be 
<-> 5 [+ performed, it ſhall be taken in the disjunRive. Vide 21 
one thing E. 4. 44. | | 

or another vi 


thing, and the on? is prſſible, and the other irie, he ought to perform that which is pofible, 
Br. Conditions, pl. 47. cites 21 E. 3. 25. n ; | 

As in debt A. was bound to J. in 100 J. 7e inferff J. or the biire F bis b:dy erben le comes to his 
aunts, and ſaid, that ſuch a day he came to his aunt, and F. reguiyid bim e inficff bom, and he te- 


fuſed. Skipwith faid that here the plaintiff alleges tuo points in the condition, viz that A. intooft' 
beirs of his body, but does not allege breach of the other point; and lere A may info #} 
7 a S blk e a. may infeop 
J. but be cannot infe:ff the. heirs f his body; tor he h no heire in his Vive, and therefore though he | 


Rm or the 


cannot: infeoff the heirs, c. he ought to infecff J. himie!f, and becauſe he did not, he ſhall fort-ir his 


obligation; quod nota z and the time is certain, viz. when he comes to his aunt's, ard the condition - 


3s in the disjunCtive to do the one or the other. Br. Conditions, pl. 47. cites 21 E. 3. 25. — . C 
cited Pl. C. 289. a. Trin. 7 Eliz. in caſe of Chapman v. Dalton, and ſays. that the ſenſe of the worde 
are t be taken to infeoff the plaintiff if he be alive, if he was dead, then to infroff his heirs, and 
cheretore the defendant was dritten to anſwer 10 the n:. % man CCRUTNCD CO inteotf J. S. 

| 4d 
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and his heirs, whereas it is impoſſible to infe-F his heirs while J. S. himſelf is ling; and therefore 


it ſaall be taken for a dlsjanctite. Qw. 52. Mich. 29 & 30 Eliz. Arg. cies it as Chapman ss Cale. 


S. C. cited Gouldſb. 71. in pl. 15. 


2. As if the condition be that he and his executors ſpall do ſuch a 
thing; this is in the disjunctive, becauſe he cannot have an execu- 
tor in his life-time. 21 E. 4. 44 b.)] 

3. So if the condition be, that be and his aſſigns Thall ſell certain 
goods; this is in the disjunctive, becauſe both cannot do it. 21 
E. 4. 44. | | 

4. Leaſe reſerving rert before Michaelmas a pound of pepper or 
2 hn. Beſore the feait leſſee has election winch to pay, but 
after the fraſt leflor may have debt for which he picale. D. 18. a. 
pl. 104. Trin. 28 H. 8. 8 : 

A. covenanted with B. to mate a leaſe for years of lands to B. 
and his aſſigns ; the ſame ſhall be conſtrued (er) his alligns; and fo 
the copulative ſhall be taken as a disjuncuve 3 Arg. Le. 74. pl. 101. 
cites Pl. ©. 289.7 £liz. | 
6. Condition of a bond was, that the obligor /bourd bring in the th, 33. 
fon and daughter of F. B. at their ſull age to give releaſes, as a third pl. 28. S. C. 


perſon. ſhould require. This mult be taken to be at their reſpec- — 
tive ages. Vent. 58. Hill, 21 aud 22 Car, 2. B. R. Boivill v. i%'gen J. 
Coates. ſald, thay if 
| the words 

had been only, viz. (when they ſhall come to their ages of, &c.) it were enough th have the condition 
underſtood reipectively; becaule they cainut Come to their ages at one and the ſame time; and ad- 
Judged accordingly. N 

7. A leaſe was made te T. and E. (whim T. afterwards married) Mo. 239. 
by / ” a4 ry "6p 2 P . 77 To 
if he and jhe, or any child or children between them, fhould fo long live; R¹ e 
afterwards E. died without iſfue. All the judges agreed, that the Cooke, S. C. 
leaſe was not determined by the death of the wife; and judgment ανν, 


accordingly, Ow. 52, 53. Mich. 29 and 30 Eliz. Cooke v. — f 
Baldwin. 5 Eo not ended 5 
for the 


word (or) is diſtributive and to be applied to any one of the three, and Anderſon ſ.id, that this was 
the opinion of all the juſtices of Englard.- And 161. pl. 206. S. C. adjudged and agreed in C. B. 
that the word (and) viz. (if he ant the) notwithſtanding it be copulative, ſhall be taken dis junctively 
and that the leaſe continues; for it appears that this leaſe was made tor the benefit of the ſeme who 
intended to marry with T. wirich heneñt, in efiect ſhe ſhouid not have if by * the death of T. the ſhould 
ole her eſtate. &. Goul.itb. 71. pl. 16. S. C. 2djucged accordingly. And Periam, Windham and 
Andeifon ſaid, that it appears by the digun@Ative ſentence, which comes afterwards, that the intent 
was, that the leale ſhould not determine by the death of one of them, and the reaſon which moved the 
lord Anderſon to think fo was becaute the lcaſe was made before the marriage, and i it was as a join- 
ture to the wife, and confequentij not determined by the death of one of them. Le. 74. pl. 101. 
S. C. Anderſon ſaid it would be in vain to name the wife in that leaſe, if the leaſe ſhould ceaſe by the 
death of the huſband; and adjudged that the Jeaſe was not determined by the wite's death. 
S. C. cited Cro. E. 270, pl. 11. as acjuiged, and ſays, that Anderion commanded Nelſon the pro- 
thonotary to enter upon the record that the leaſe continued fo long as any of them tive. 8. . 
cited Le. 244. pl. 330. ſays the huſt and held the land though the wife was dead; for the disjunctive 
(or) before the word (child) made the ſentence diqunctive; and Gawdy J. ſaid this had been law if 
1:0 ſuch word had been in the cafe, ——- Co. Litt. 22 5. a. S. C. ſays the dizjunCtive refers to the 
whole, and digoins not only the latter part as to the child, but alſo to the baron and feme; ſo as the 
tenſe is, if the baron or feme, or any child, ſhall fo long live ——And {7 if an uſe be {:mited to certain 
perſons till A. ſhall come frem beyond ſea, and attain his full age or die, If he comes from beyond fea, 
or attains his full age, the ule ceafes, Co. Litt. 22 8. a. cites it as adjudged, fill, 35 Eliz. B. R. 
Jord Mordaunt v. Vaux. Cro. E. 269. pl. 11. lord Vaux's caſe S. C. & S. P. agrecd.— Le. 247% 
pl. 330. S. C. artzued; fed adjornatur. L 


- 8. A. and 
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ern. zb. F. A. and B. leaſe for years, and covenant that leſſee may enjoy 


ers v. g : 
1 free from all :7c:omrances made by them, and afterwards leſſee is 


8. C. des diſturbed by J. S. to whom A. had made a precedent leaſe, it is a 
*r that it breach; for (them) ſhall be taken ſeverally and not jointly oniy. 
wa rom Lat. 163. Trin. 2. Car. Meriton's caf 

1 d. 101. Till. 2, Car. CTicOn 5s ©. 

dances 

made by them or any other perſon, and therefore extends as well to iĩncumbrance made feverally as 
Jointly. Noy 86. S. C. rei-lved accordingly, but ſeems miſprinted in two words, viz, (Alien) 
{for £530; } and (debt) for (covenant. ) 


9. If a condition be o mate an aſſurance of land to the obliges and | 
hrs heirs, and the cbligee before the aſſurance made dies, yet the 
aſſurance ſhall be made to the heir; for this copulative is a diſ- 
junctive; per Allibone J. 3 Mod. 235. Trin. 4 Jac. 2. B. R. 

1 10. Legacies to four grand- children on condition, that as H 

85 x tame of age they ſhould releaſe all claims to the teſtator's eftate ; this 
condition mult be taken diftributive, and ſuch only as refuſe to re- 
leaſe ſhall forfeit their legacies ; per Wright K. 2 Vern. 478. pl. 
432. Hill. 1704. Hawes v. Warner. 


. (T. b) Perform'd. At what Time it ſhall be. 


. (E) Where a Day is limited. 


II. 1 F a latitat to arreſt J. S. be returnable die lunæ prox” paſt 
craſtinum ſanctæ Trinitatis, which this year was the 10th 
of July, and the ſheriff arreſts him the 10th of Fuly, and tates an 
obligation from him the ſame day, with a condition o appear coram 
domino rege die lunæ prox” poſt craſlinum ſantie Trinitatis ad re- 
ſpondend &c. it ſeems he ought to appear the ſame day, and not 
this day twelve-month, Tin. 3 Jac. B. R. between May and 
Hcoper, dubitatur. ] | 

2. If the condition of an obligation be to pay 8 JI. anno domint 
1599, in and upon the 13th day of October next after the date hereof . 
at D. &c. where the 134% of October next after the date 1s a long 
time before 1599, yet it ſhall be paid in 1599, and not before; for 
it appears the intention was, that it ſhould be paid in 1599, and 
this is firſt expreſſed ; and therefore if the ſubſequent ꝛworuse, upon 
the 13th of October next after the date hercof, are contrary, they 
[ 213 ] /hall be void; but it ſeems they may be interpreted, that it thall be 
paid the 13th of October, which ſhall! be anno domini 1599 next 
after the date thereof, and ſo all may and trgether, otherwiſe not. 
Mich. 37 & 38 Eliz. B. R. between Hlaubinſon and Rile, per 

Curiam. ] „ 
K It A. be ebliged to B. the 1/7 of May, upon condition to pay 
pl. 52.cites to him 10 l. af the feaſt of St. Mic hach, without ſaying more, it 
20 E. 4. 18. ſhall be intended the feaſt of St. Michael next enſuing. Mich. 
13 12 Jac. B. between Leukner and Smalitucd, adjudged.] : 


b= ntended : : 
St. ichael the Archangel which is the moſt notable, and not St. Michael in Tumba. Br. Jours, pl 5. 


Cites 20 Ii. 6. 27222 Inſt. 485, 486. 


4. Tenant 
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4. Tenant in dewer granted her gate to him in reverſtin by deed, 
rendring rent, and for default of payment a re-entry, and the tenant 
in dotuer for the rent arrear at the fir/t term immediately entred, and 
the heir who had the reverſion tender'd her the rent and re-entred, 
and the tenant in dower brought aſſiſe, and the opinion of the court 
was with the tenant. Quære cauſam it {ſeems in as much as ſhe 
re- enter'd without demand, quære. Br. Tender, pl. 40. cites 44 
Aſſ. 3. | | 
5. "iu a man is bound by indenture or obligation fe pay 100. 
at a day, and pays it after the day, this does not excuſe the for- 
feiturez by all the juſtices. _ Br. Conditions, pl. 60. cites 22 H. 
6. 57. | 
E Debt of 201. by obligation, which was, that the obliget ſhall 
receive 54. by the hands of A. when A. comes to his houſe, aud at 
Aticheelmas 5 l. and at St. Andrew then next fellowing 5 l. and at 
Chriſtmas then next &c. 51, And as to that which A. ſhould pay, 
and which ſhould be paid by the hands of A. this is void, and ht 
be paid immediately by the obligor ; but by the words that it ſhall be 
paid when K. comes to his houſe, therefore it is not payable till he 
comes to his houſe. And per Brian, as to the words (and 51. at 
the feaſt of St. Michael then next following) by this ke ſhall pay 
5 l. at next Michaelmas after the making of the oMiigation, by rea- 
ſon of theſe words, then next following; for if theſe words (then 
next following ) had been left out, it ſhould be Michaclmas next after 
the coming of K. to his houſe, quod tota curia conceſſit. Br. 
Obligation, pl. 56. cites 20 E. 4. 17. 
7. An obligation to be paid at dioms-day is payable preſently, D. 
93. b. pl. 28. Marg. cites Pl. C. 192. and 6 Rep. 36. 
8. Bond to pay money at the feaſt of eur Lady, without mention- Br. Jour, 
ing nativity, conception or annunciation; per tot. Cur. the deed ps 33 
ſhall be conſtrued to intend ſuch Lady-day which ſhould next happen th ir = 
and follow the date of the ſaid obligation. 3 Le. 7. pl. 10. 6 Eliz. does not 
B. R. Anon. | | N 4 
9. An obligation was condition'd that if A. deliver ts B. 20 guar- (414 not be 
ters of corn 29 Fab. next follmwing the date thereof, than then &c. be good. 
The next February had but 28 days. It was held that A. is not 
bound to deliver the corn until ſuch a year as is leap-year, and then 
he is to deliver it, and the obligation was held good. Le. 107. pl. 
132. Paſch. 3o Eliz. B. R. Anon. 
10. If I am bound in an obligation in Lent, upon condition to pay 
a leſſer ſum in quarta ſeptimana quadrageſimm proxime futare, this 
money ſhall be paid in Lent twelvemonth after; per Coe. 
Gouldſb. 137. pl. 40. Hill. 43 Elix. 
11. And /o it is upon the feaſt day of St. Michael if T am bound 
to pay a leſſer ſum upon the feaſt day of St, Michael prox' futur 
without queſtion it ſhall be paid the twelvemonth aſter, and not the 
inſtant day; per Coke. Gouldſb. 137. pl. 40. Hill, 43 Eliz. 
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(r. b. 2) Performance. At what Time. Where 2 


Thing is 70 be done on or before ſuch a Day. 


* I. D EBT upon an obligation, condition'd 29 pay at or before the 
Anon.S p. 29th of September next, at ſuch a place 10 l. to the obli- 
and feems gee. It was held by the court that if the oblizor tenders the money 
TE © the 28th day of September at the place, and the oblige is not there 
en Ch. f. to receive it, it is a void tender, for the tender is to be the laſt 
deld that if day; but if the obligor ® meets the obligee at the place before the 
ke: tengers day, and he then tenders it, this is ſufficient, and the obli gce ought 
it the laſt O 
wftant of i 

the 2Sth Simpſon. | 
day, he has | es; 7 
faved his obligation; for he intends that f this word (before ) may receive any good conſtruction, it 
3s not the office of the judges to make it to be void, and he thought that this word continues {or 
rakes in] all tie time from che date of ihe whligation 114 the 1ft inflant of the 29th day, ane that this :; 
reaſonable ; and argued that where a man has liberty of time to do an act, that he ſhall do the act in 
the laſt infant of the time, and therefore the tender on the laſt inftant of the 28th day (hall ſave the 
obligation; but the other judges held © contra, and thought that the word (before) is not to have 
any conſtruction, but tnat the obligor thatl thereby be admitted to pay before the day by agreement of 
the obligre, But the teporter ſays quære, for this ſeems no more than is given by the law. 


* Co. L'itt. 21h. . 8. P. l : . 
S. P. dy Clench J. who ſaid that perhaps at the laſt day the obligor may not find the obligee. Cro. 


E. 73. in cale of Allen v. Andrews. 

2. Debt upon ebl:gation, conditioned to pay 14 1. vearly to the party 
during the life of the wife of the defendant, at Mich. or within one. 
month after at D. The defendant pleads that 2 days before the 
end of the month he came to D. and there tendred the 141. and there 
wwas none to receive it; the juſtices held that if the tender had been 

to the plaintiff himſelf in perſon within the month, if he had come 
thither, this peradventure had been good, but it ſeemeth hard to 
tender it when the plaintiff was abſent, and to compel him to at- 
tend all the month was not reaſonable. But by Wray, it is more 
reaſonable that the /a/? day ſhall be for one to tender and the other 
to receive, but they were in doubt of this caſe; but afterwards it 
was adjudged for the plaintiff. Cro. E. 73. pl. 31. Mich. 29 & 30 
Eliz. B. R. Allenv. Andrews. : | | 


.) Performed. At what Place it ought to be. 
Where none is limited. 


® Fol. 445. 7 
r 

Hob. 134. [T- I F the condition of an oblization be to perſorm covenants, of 
pl. 150. Co- which one is, that whereas he 1s a common ſurgeon, and had 


vent:y v. taken J. S. to be his apprentice, he covenants to inſtruct him in his 


Wood. a . , X . ERS 
S.C. Ri trade, and to keep him in domso ſua propria & ſervitio; if he after 


judged.—— ſends the apprentice to the Eaiſt- Indies in a voyage to exerciſe his 


Brow... £7. trade, this is a forfeiture of the obligation, becaute he cannot ſend 
— him out of the realm for the danger thercof, for this is not any 
5. C. ad- 
2 4.— 1 1 d ed. F 
3 
1 · 8. C. 


to receive it. Cro. E. 14. pl. 1. Paſch. 25 Eliz. C. B. Hawley v. 


keeping in domo ſua propria & ſetvitio. Hill. 14 Jac. B. Goventree 
2. But 
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2. But in this caſe it was agreed per Curiam, that he may, Hob. 134. 
without forfeiture of the condition, ſend him to any place in Eng- „ 
land to cure a patient. . Woodhall, 

f : S. C. &8. . 
Brownl, 67. S. C. & S. P. 


[3. [But] if an apprentice be bound to a merchant, and the maſter Hob. 134. 
binds him with ſuch words ut ſupra, he may ſend him over the ſea; pl =— 
for this is his trade, and incident to it. "This was ſo agreed in the s, 5. 
ſaid cale, ] | Brownl. 67. 
[4. If an annuity be granted upon condition to do ſervice ta the 8. O. S. P. 
grantor, and to counſel him in time of war and peace, and after the 
king warns the people to go with him into Britauy, upon which the 
grantor goes there with the king, and warns the grantee to go with 
him &c. If he refuſes, the condition is broke, though it be out of 
the realm, becauſe the word war, which cannot be properly within 
the realm, zmplies as much. Duvitatur, 17 E. 3. 26. ] 
[5- But if the condition had been to ſerve him, and counſe! hin 
generally, he had not been bound to go with him out of the realm, 
decauſę of common right, a man is not to travel out of the realm. 
17 E. 3. 26. admitted. ] 1 
. If a man mortgages land, pn condition to enter upon paymont Lett. S. 340. 
of 10 . he may tender it upon the land, without ſeeking the perſon gu e.“ 
of the mortgagee, becauſe this is to be paid in recompence, in licu opinin 24 


of the land. II II. 4. 62. b. per oxreene. 19 H. 6, 50. b. per to this point 


Forteſcue. Litt. 78. Quære.] wn 
| Co. Litt. 


210. a, in his Commentary on the ſaid ſectian obſerves, that Littleton always ſets down the better 
opinion, and his own laſt, and that fo he does here; for at this day, Coke ſays, this doubt is ſettled, 
it having been oftentimes reſolved, that ſeeing the money is a ſum in groſs, and collatera! to the title 
of the land, the troffor muit tender the money ty the perſon of the feoffee, and that it is not ſufficient 
tor him to tenarr it on the land. But it the tevtice be out of the realm of England, he is not bound to 
ſcek him, or to go vut of the realm untò kim. | 


[7. Ifa man releaſes al! bis right in the land, upon condition if he * This nd 
pays the other 101. ſuch a day, the releaſe fhall be void; it ſhall be —_— 
paid upon the land, or to his perſon. * 317 E. 3. +17 Aſſ. 2.] be 17 E. z. 

16. 
+ Br. Conditions, pl. 193. cites S. C. — pr. Tender, pl. 17 cites 5. C. 


8. In this caſe the payment ſhould be made in what place his per- 
fon could be found. 17 E. 3. 10. 

(9. If a man makes a feeſfincut referumg a rent to a ſtranger, and 
for default of payment, that it ſhall be lawful for the feaſſor to re- 
enter, this is not any rent, becauſe it cannot be reſerved to a ſtran- 
ger, and therefore the feoſfee ought to tender the ſum to the perſon 
of the ſtranger where he may be found, otherways the condition is 
broke. Litt. 80. ] | 

10. There an at is to be done at a place, as to come to D. and 
there to repair my Hall, this is material. Br. Conditions, pl. 103, 
cites 17 AY, 1, 
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(N. b) At what Place it ought to be . 


where a Place is limited. 


q I. IF the condition of an obligation be to appear coram juſticiariit 

apud Weſtmonaſterium, he ought to appear in B. and not in 

B. R. for this is not the ſtile of the king's bench. Hill. 14 ſac. 

B. R. between Hiſg rave and Robinſon, per Curiam.] | 

2 8 2. If a B ace of payment be limited by a condition, he is not bound 
70g. cites 79 pay it in any other place. 17 E. 3. 16. 42. b. 17 Aſſ. 2. 


S. Commmm_s 
Br. Tender, pl. 17. cites 8. C,——See (Q. b) pl. 1. S. P. 


3. [rd] if a place be limited by the condition where it ſhall be 
® Fol. 446. performed, the * other is nt b:und to receive it in another place. 
T d.) 17 E. 3. 2. b. 3. 16. 17 Aff. 2. 

Il. 2. S. F. [A. As if a releaſe be upon condition of payment of 20 l. to an- 
other at D. he is not bound to receive it out of D. upon a tender ta 
his perfon. 17 E. 3. 2. b. 15. b.] | 

[5. Ss if the condition be t9 come to the releaſee at D. to Help ink 

with his counſel; it is not performed if he tenders his counſcl at the 


day at another place. 17 E. 3. 2. b.] 
Lö. If the condition be 72 pay a ſmall ſum of money at ſuch 2 


E. the obligee is not bound to receive it in another place. 21 


3.45. 


(Y. b) Ho a Condition is to be performed, where 
divers Things are [or the ſame Thing is at different 
Times | to be performed in the Digunctive. 


[ Eleftron.] 
And. 49. 1, v. 18 Eliz. 347. the condition of an obligation was, if 
Fg the obligor before Michaelmas make a leaſe to the obligee 
Furtho, for 31 years, if P will aſſent, and if he will not aſſent [then] for 21 


1 years, then the obligation ſhall be void; and A. would not aſſent. 
the plaintiff, A leaſe for 21 years ought to be made before Michaelmas, ] 

and the 

plaintiff need not ** any requeſt, but the defendant at his peril ought to have made the leaſe for 2x 


years before the ſaid feaſt. S. C. cited 2 Saund. 131. Paſch. 22 Car. 2. 


Br. Condi- [2+ If the condition be to infeoſſ the obligee of D. or S. the ob- 
tions, pl. ligor hath election. 18 E. 4. 17. b. 


161. cites 
8. C. but S. P. does not appear. 


[3. So if the condition be to infeoff him if D. or S. upon requeſt, 
the obligor hath election. 18 E. 4. 17. b.) 
[4. The /ame law if it be 7s pay ey or @ pint of wine, upon re- 


ueſt. 18 17. be] 
f N [5. The 


2 
it 


ce 
Fi 


21 
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[ 5. The ſame law if it be 79 ſhew evidences to the obligee or his“ Br. Con- 


c>unſel, upon requeſt made by the obligee.“ 18 E. 4. 17. 20. d. 
Et 19 E. 4. 1. it was repleaded, ] | S. C. but 
where it is 
thus, viz. debt upon obligation with condition, rbat if the defendant heros his evidence of ſuch rent to 
the plaintiff's counſel, or does ſuch other act as be ſhall be required by the plaintiff, that then, &c. 
and ſaid, that the plaintiff required him to ſhew it to his counſel at B. ſuch a day, and the defendant 
was there all the day, and the plaintiff's counſel came not; judgment, &c. and it was agreed, that 


when the condition is in the disjunctive, the obligor has the election to do the one or the other; for 


the condition is in the advantage of the obligor. Br. Conditions, pl. 161. cites 18 E. 4. 16. 27. 20. 
And per Brian and Choke J. fol 17. this requeſt given to the plaintiff des nor tale away the elec- 
tion from the defendant but is only to limit the time when the condition ſhall be performed 3 but yet 

the ele ion ſhall remain to the obligor ſicut prius. Ibid. a 
| *ſ 217 ] 


[. The ſame law if it be to cut 20 acres of meadow or corn upon 
requeſt. Dubitatur, 18 E.-4. 20. b. 

[7. The ſame law if it be to go with me or my wife to church upon 
requeſt, 18 E. 4. 21.] | | 
[8. The ſame law if it be to go to York, or marry my daughter,“ See the 
upon requeſt ; for in all theſe caſes the & reque/# is of no other effect e a 
but to appoint a time when the obliger ſhall do the one or the other, * © 

18 E. 4. 21.] | 

[y. A. covenants with B. to diſcharge him from the ward/hip of 
his bady at his age of 21 years, or before upon the requeſt of B. 

Quere which of them hath the election, if B. requelts beſore 21. 
D. 1, 2. Ma. 108. 32. ] | | 

[10. If J am obliged in 101. to pay 5 J. at the ſeaſt of P. next &c. 
or before, at the requeſt of the obligee, the obligor hath given his 
conſent, that the obligee ſhall have the election in this caſe, D. 

I, 2. Ma. 108. 32. 

[II. But otherwiſe it is, if the words are retrorſum, as if the p. 108. b. 
condition be to pay 51. before the feaſt of P. at the requeſt of the pl. 32 . C. 
obligee, or at the feaſt of P. there the obligor hath the election. D. 3 
1, 2. Ma. 108. 32.) | tie obligor 

[12. D. 20 Eliz. 361. 9. Windſor, bargainee of land for 601. i as the clic» 
by another indenture, covenants to mate back to the bargainor and. 
his heirs, ſuch aſſurance as the counſel of the bargainor ſhall deviſe, 
withim one year after, provided that if the vendee makes default in 


the aſſurance, then if he dees not pay 500 1. to the vendor, that he 


hall ſtand ſeiſed ts the uſe of the vendor; the vendor does not tender 


an aſſurance, and the 5021. is net paid; per Curiam the vendee 
hath a right to the land, becauſe it was the folly of the vendor, 
that no aſlurance was deviſed and notified to the vendee, and there- 
fore there was no default in the vendee. ] 

13. Debt upon an obligation to pay 20 l. or 20 bales of roco and 
he demanded the 201. And per Pigot and Brian, before the day of 
payment the obligor has election to tender which of them he will, 
but after day of payment, and no tender made, there is election in 
the obligee or grantee to demand which of them he will; but wi1c'e 


4 man is bound to pay 101. at Eaſter, or 101. at Michaelmas, hg 


has election to pay at the one day or the other. Br. Dette, pl. 
159. cites 13 E. 4. 4. 
Vol., V. R „ Se This 
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14. The teſtator deviſed a houſe to I. S. upon condition that le 
fee my mother well provided for during her life, or give her 20 l. &Cc. 
The jury found that the 9ther lived with S. for 2 years, and that 
ſhe was well provided for during ſuch time, but that ng ſhe 
went from him, and then was not provided for, and that ſhe re- 
queited the 20 l. but S. refuſed. The whole court held that S. 
had His election either to pay her the 20 l. or to provide otherwiſe for 
her; and that by having ſuffered her to dwell with him 2 years, he 
had made his election, and it was her folly to leave him, for now he 
is not obliged to pay the 20]. &c. But had the jury found that he 
had turn'd ber away after the 2 years, he muſt pay the 201. 
z Palm. 76. Hill. 17 Jac. B. R. Shaw's calc. | 
218 } 15. Debt upon obligation, the condition was, that zf he paid ts 
2 Noll. Rep. O . : = . . 
215. . C. A. ar his heirs arnually 12 l. at Midſummer, or Chriſtmas, or paid 
Thejuiges 10 him or his heirs at any of the jaid feaſts 150 J. then &. Upon de- 
atm murrer it was objected that defendant had election at any time to 
drvebied but RE og 
afterwards Pay the 12 J. or 150 J. and ſo no breach fo long as he liveth; bus 
it was ad- per tot. Cur. the obligation is forfeited. It is true he hath election 
* to pay the one or the other; but for as much as he hath not al- 
1 ledged payment of the 12 l. or the 1591. the bond is forfeited, and 

judgment for the plaintiff. Cro. J. 594. pl. 15. Mich. 18 Jac. 

B R. Abbot v. Rockwood. | 
Sd. 27.1, 16. Debt on bond conditioned, that , a ſhip at ſea, or the goods 
Z. Home v. therein, or the obligor returned ſafe, then to pay ſo much money. 
Fe Bl. The defendant pleaded that the ebligar died before he returned, and 
C. B. the the plainti# demurred; for the money was to be paid upon 3 con- 
5. C- but is tingents, the return of the ſhip, or of the goods, or of the obligor, 
Aenne Which being all, the dare ſitphltes theſe words, viz. (which ſhall fiſi 
whether Vupten, and fo the money is to be paid at ſuch contingent which 
fachen bend firſt happens and forecloſes the election of the obligor, and gives it 
* = pda to the obi gece to take his action upon the contingent firſt happening; 
bel rut ir refolved, and judgment for the plaintiff. Lev. 54. Hill. 13 & 14 
bs not. BB. R. Sayer v. Glen. 

17. Debt upon bond for 401. condition'd that 7f the d.ſindant 
Shorld tor out 40 l. at the tſual prices in packing &e. when the 
plaintiff jhould have cccafron Sc. to employ him, or otherwiſe ſhall pay 
the 45 /. then the bond to be void. The defendant pleads that he 
was whvays send ta have worked out the 401. but that the plaintiff 
never emed Þim. But upon demurrer the plea was held ill, be- 
cauſe the defendant did not aver that the plaintiff had any occaſion 
to make uſe of him, and for that it was in the election of the plain- 
tiff either to have the y-ork or money, and that by not employing 
him, but bringing an actton for the money, he has determined his 
election to have the money, and judgment accordingly for the platn- 
tiff, 2 Mod. 304. Paſch. 30 Car. 2. C. B. Wright v. Bull. 

18. IF A. obliges himſelf to pay to B. 101. 16 much as F. . 
Hall at paint, if J. S. will not appoint any ſum to be paid, A. ſhall 
pay the 101, per Powel J. Lut 694, Irin. g W. 3. 


9 


Condition. 


(V. b. 2) Condition Copulative. What is; and 
bow to be performed. 


I. IF. am bound to J. N. in 401. upon condition fo infesff him be- 
| fore Chriſtmas, and that then the obligation ſhall be void, and 
that if he does not infeoſf him &c. if he pays him 101. at Eaſter then 
next &c, that then the obligation ſhall be void; if I do not infeoff 
him at Chriſtmas my obligation is forfeited, which cannot be ſaved 
by the payment afterwards, for that which is once forferted cannot 
be ſaved afterwards, per Brudnel, which Brooke in a manner 
affirmed. Br. Conditions, pl. 66. cites 14 H. 8. 15. 

2. Otherwije it is, as it ſeems, if the condition had been in the 
disjuntlive and not in the copulative as before; but Brooke makes 
a quzre of the firſt caſe, becauſe he ſays it ſeems to him, that a 
man may make ſeveral defeaſances of one and the ſame obligation, 
and if any of thoſe be obſerved it is ſufficient. Ibid. 


3. If a man mortgages his land te . N. upon condition, that f 


the mortgagee and F. S. repays 100 l. by ſuch a day, that he jhall 
re-enter, and he dies before the day, but J. S. pays oy the day, the 
condition is performed, and this by reaſon of the drt of rhe mort- 
gagor, notwithſtanding that the payment was in the copulative z 
and e contra if it was not in the caſe of death. Br. Conditions, pl. 
190. cites 30 H. 8. „ 

4. Debt upon bond conditioned, that the p/ninti; fiould onoy ſuch 
lands until the full age of J. S. and if J. S. within dne month after 
his full age, make an aſſurance of the ſaid lu e the plaintiff the 
obligee, that then &c. The defendant pleaded, that F S. 75 nat yet 
of full age; but becauſe he did not anſwer whether he had enjcyed it 
in the mean time, and the condition is in the copulative, it was ad- 


judg'd for the plaintiff, Cro. E. 87c. pl. 4. Hill. 44 Eliz. B. R. 


Waller v. Croot. 


5. The defendant covenanted, at he or his hn N. or either of 


them, ſhall work with the plaintiff in grinding and poilifping cf gl, 
paying to each of them fo much, and in an action of covenant brought 
he aſſigned the breach, that he had required &. the jon ta weirk, and 
tendered him fo much, &c. After verdict it was moved in arreſt, 
that the declaration was of a requeſt to R. only, wao is a ſtranger 
to the covenant, and no notice given to the covenantor himſelt, 
and the covenant is in the digunctive (or) and the words (either ot 
them) is the ſame as (one of them;) but Glyn Ch. J. ſaid, that the 
word (either) by our books, may be taken conjunctive or diſ- 
junctive, and often has reference to more than two, and that the 
words (each of them) would have been more proper here; and fo it 
ſeems that the action is well brought, and that the plaintiff had his 
election; and judgment for him. 2 Sid. 107. Mich. 1658. B. R. 
Neale v. Reeve. | 


„ I 2. b) How 
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— (Z. b) How a Condition is to be performed, Where 
, ſeveral Things are to be performed u the Di/- 
ſundlive. In what Caſes he ought to make 4 
Tender for Requeſt. | 
[Ele&tion.] 


Cs. E. 306. LI IF the condition of an obligee be, that / the obligot deliver, 
pl. 1. S. C. certain obligations to the obligee before ſuch a day fa be can- 
aQorratur celled, or elſe if he ſeal a deed or releaſe of all actions which the 


mid. oblige ſhall cauſe to be made by the advice of his counſel, and ſhall de- 
So PF-t- ,. of. xy . 
Hili. z30 liver it to the oliver to be ſealed before the day atoretaid, &c. In this 


1 0 C. caſe both are in the election of the obligor; for if the obligee does 
ien not deliver to him any releaſe to be ſealed by him, he is not bound 


3 J. Pop- : l } N F 
« oh e con- to deliver the obligations, for both are only in is power, H. 38. 


tra, «ho El. B. R. between Greningham and Euer; and H. 39. EL ad- 
ſaid, that if : doed Curiam ontra Pop 

re an Judged per Curiam, contra Pophai. ] 

2bGolute diſ- 

zunctise condition that the obligor ſhould do the one thing or the ather, then the election would be 28 
the obligor abtolutely; and it the obligee ditables himicit to perform the ene part, the low ſhall vii- 
charge him of the other; but here it is only a conditional election, viz. if the obligee will devite an 
acquittance; and if he wall not deviſe it, he is ab{olutely obliged to deliver the obligations —— My. 
4305. pl. 515. Gramminham v. Eure, S. C. ſays it was refolved that the firit part of this condition 
made 2:condien clearly, and the ſecond gave a dizjuntive election to the obligor upon a contingen. y 
erecelent, viz. upon deviic of an 2cquittance by the counſel of the obligee before the day atorctaid ; 
bat though there be not 2n; ſuch gevile, yet the obligor muſt perform the firſt part of the condition; 
and if ſich acqnittance be deviſed, then the obligor has election to perform which he pleaſe ; but this 
is no diſcharge of both tor want of an acquitiance dev.led by the obligee's counſel. Gouldih. 
942. pl. 55. S. C. Gawds held the obligation void, becauſe an acquittance not being tendered by the 
&bliges, he has taken away the viect.on trom him whereof he ſhall not take advantage, but Popham 
and Fenner © contra; for the election is not in the party, the making of the acquittance reiting in the 
will of the obligee, and fo the obl gor has no election.“ Poph. 98. Grinningham v. the exec! - 
tors of Her don, S. C. but i5 only Rated there. —sS, C. cited 2 Mod. 201. —3 Mod. 2:4. Arg. 
eites 5. C. as adjuigesd that che defendant had election to deliver or releate as the plaintitt ſhould de- 
vite, which if he will not do the decencant is difcharged by the plaintiff's neglect; for the detendant 
being at his choice to periorm the ch or the other it is not ieaſonabie that the plaintiff ſhould compet 
kim to perform Gone thing oats. z Mod. 203- S. C. cited per Cur, and held to be law. 

*{ 220 ] | | | | 

Nun. 395, [2. In this caſe if the ebligee had delivered to bim a releaſe to be 
el ſealed by him, then he ought to have had his ele&ton either te deli- 
mired per ver the clligations to be cancelled, or to ſeal the releaſe, H. 38 El. 
Uur—Cro. B. R. per Popham.] | 

. 396. pl. 1. 

d. C. & 539. pl. 1. S. C. and S. P. admittzd. 


Co- F. 396. ['3. $8: if the condition of an obligation be te deliver to the ob- 


ny _ ligee ſuch obligations before fuch a day, or to pay him 101. if he re- 
>. C. but 1 queſts it; if he does not requeſt the 104. the obligor ought to de- 
4 not ob- liver the obligations, for he hath no clection till requeſt made; but 


. requeſt made, he hath election which of them he will do. 


zut ; N 
. Pope Hull. 38 El. B. R. per Pophanm. ] 

h-m (14, 
tat it the condition had been, that he ſhould deliver the obligation, or ſhould make an acquittin's 
Petre Mich. if the plaintiff ſhould require it, it had been clear that he ought to deliver the oblige” 
on-, un. eis the obl zee required an acquittance. But Cawdy ſaid, that there is great difference v2- 
tor bie £2545 5 and heeft ore it wat ad;udgch for the drtgmiant. | Ry 

— | 4. Condition 


A 
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4- Condition of a bond was, t pay to S. 20 Fine, or 30 l. within 1e. 69, pi. 
a myth after the death of his mother, at election of S. The ob- 92. Baſſet 
ligee makes u election in the time. Per tot. Cur. election muſt “ Rerne, 


2 . . S. C. and 
e made within the month, and convenient time allowed for the the art 


proviſion of one of the things. Mo. 241. pl. 377. Mich. 29 Eliz. uns dearly 
Kerne's caſe. e mag 


. . = . that the 
5. And per Windham J. if the condition be fe pay 20 J. in gold or Flalariff 
in fiver ſuch a day, at the election of obligee, the obligor is not mould be 
hound to provide both; but Anderſon and Periam J, thought, in bar — 


k : 7 By I}, E. - 
ſuch caſe, that after the day the bond might be ſu'd, and the * Shep 


obligor ſhould pay the 20 J. be it in gold or in filver, becauſe it hers v. 
was parcel of the obligation; but it ſeems to be otherwiſe of a - _ 
thing collateral which is not parcel. Mo. 241. in Kernc's calc. OT the 

defendant. 
hut where the condition was to pay the obligee 20 kine, or 30 J. fun a div, at the then elece 
tien of the obliger, the court agreed, that the 6bliyor ought to tender b ch at the day appointed, the 
words being, at the then elestion; tor the word (then) thall be referred to the day of payment, But 
had the word (then) been lett out it had been otherwite. Mo. 246. pl. 387. Mich, 29 Eliz. C. B. 
Anon, Le. 63. pl. 88. Fordley's cafe, S. C. adjudged clearly. Le. 70. pl. 92. S. C. 
& S. l'. by Windham J. but if the obligee does not make his election before the day, yet che duty re- 
mains paz able; for the thing to be pail is parcel of the penalty; quod tuit concetium, 


6. Bond conditioned 1 ſettle an obligee within h months, as oli- — 254. 
= : 2 8 : g 2 - 1-4, Ballet v. 
get s counſel ſhould adwife, an dunuity of 20 . per annum during his life, Baſſet, S. C. 
or elſe to pay him within 6 mnths 300 l. The defendant pleaded, that ajudged 
the chligee had not tendered any grant of an annuity within the O months, mii &. per 
The whole court held the plea good, becauſe the defendant had the ae 0 
benefit of election, and the plaintiff not making the requeſt within wingham., 
the 6 months, had diſpenſed with one part of the condition, and — Eigen, 
the law had diſcharged the defendant of the other part; and judg- c. 225% 

. : . pl. 236. 
ment was given for the defendant. 2 Mod. 209. Hill. 28 and 29 S. C. tus 


Car. 2. C. B. Baſket v. Baſk«t. the court 

| inclined, 
that ta's being a di junctive condition, and one part being impoſſible by the obligee's default, the ob; 
P gor was excuſed from performing the other, becauſe he has election which he will perform, and the 
benefit therevr hall not be taken away by the obligee's own act, and it plainly appears that the 3cul, 
i: by way of penalty, it being twice the value of the annuity. 


(Z. b. 2) Where it is to do one of two Things; { 221 ] 
and Pleadings in copulative or disjunctive Condi- 
tions, | 


| I treſpaſs the defendant ſaid, that his franFtenement ; the plain- 
tf jaid that he was ſeijed in fre, and infeoffed the epo, in 

fee, upon condition to ſuy maſs and dirge, and ring the betis to it fuch 
a day quelibet anno pro anima, J. N. &c. and becauſe he did not ring 
ar 4 maſs he re. entred, and was ſciſed till the defendant did the 
treſpaſs, Ihe defendant jaid that he had performed all as he ought, 
and ſhewed how. And the plaintiff faid that he did nat fay mafs, 
and the other e contra; and after he amended his paper, and faid 
that he did not ring to the dirge, and good; for the ue hail be 
M3. upon 


eee de eee eee 


re 


E 


r FOI roo bt te Ab 4-- uct 8 


Srl. 
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Condition. 
e927 ane point ang; for the condition is a caßulative. Contra upon 
a fligianctivc, for there the feoffee has election. Contra upon a co- 
pulative. Br. Conditions, pl. 95. cites 38 H. 6. 26. 

2. Debt upon bond, conditioned, that whereas certain perſons be- 
came bound ta the earl of Holland in 8 j-veral bonds, which were aſ- 
ſigned to the defendant to his own uſe; Now it was agreed that he 
ſhould aſſign them to the plaintifF to his ewn uſe, and the defendant co- 
ve nanted that the money ſhould be paid on the ſœveral days mentioned in 
the bonds, or within 8 days after ; the breach aſſigned was, that 50l. 
Payable on the It day of March was not paid, and found for the 
plaintiff; but it being moved that the replication was inſufficient, 
becauſe it might be paid within the 8 days, and alſo that the condi- 
tion was for maintenance, and ſo the bond void, and judgment was 
ſtayed. All. 60. Paſch. 24 Car. B. R. Hodſon v. Ingram. 
Where a condition is in the disjunctive, and one part of it 1s 
falſified (as in the principal caſe it was by defendant's demurrer) the 
plaintiff muſt have judgment, and it was given accordingly, 8 Mod, 
349. Paſch. 11 Geo. 1. Griffith's caſe. 


(A. c) Diſability [to perform the Condition, and 
what ſhall be ſaid a diſabling himſelf.] 


[1. TE a man promiſes to perform an award, which is, that he 
ſhall deliver up a certain ebligation to the other, in which the 
other is bound to him, without limiting any time when it ſhall be 
performed; if he brings an action of debt upon the obligation, and re- 
covers, and after delivers up the obligation, yet it is not any per- 
formance of the condition, but is broke, becauſe he ought to de- 
liver it up as it was at the time of the award made; for the recovery 
in the mean time is a deceit, and a diſability of itſelf by his own act 

to perform it. Trin. 15 Jac. B. R. between Nicklas and Thomas 

adjudged. ] | | . 

2. If the feoffee upon condition to re-infeoff the feoffor inſeoſf a 
ſtranger upon condition to perform the condition, yet the condition 

- 1s broke, becauſe the feoftec hath diſabled himſelf tu do it. 38 Aſl. 

. per Mowbray. | | 

1 5 Fa. If there a feoffee upon condition t re-infooffy or to infroff a 
-6:t0ns, pl. ſtranger, and after another recovers the land againſt him by default, 
4 1 = yet till execution ſued the condition 1s not broke, tor before execu- 

rays, that if tion he is not diſabled, for perhaps he will never ſue ex2cution, 
the reoffce and if he ſues execution after he has made the feoftment according to 
Fuffers a re- the condition, the feoffor may re-gnter, for the condition broke, 


Saft hm 344 Aſſ. 26. Curia, + 44 Ed. 3. 9. b.] 


27d will not 


_ plead in bar the feoffor may re- enter; for thereby the feoffee has diſabled himſelf to make a re- feoff. 


ment. 2 | 
+ Fr. Conditions, pl. 26. cites 44 E. 3. 8. 5. C. and the. feoffor may enter upon the feoſſee; for 


the feonce has diſabled himſelf by tuttering the falſe recovery, and eipecially if execution on the re- 
covery had been ſued againſt the feoffee, the feoftor has good cauſe of entry; contra if it was upon 
£94 title and by ord nary writ -Fitzh. Entre congeable, pl. 33. cites Paſch. 44 E. 3. 3. S. C. 
f ſuch feoffee ſuffers a recovery by detauit pen a feigned title, the feoftor muy re-enter tor 


this dil. bility before execution fucce Co. Litt. 222. b. Cites . C. Ir 
| [4+ 


Condition. 222 


4. If the feoffee upon condition to re-enſeoff &c. grants a rent- Br. Con- 


charge out of the land; this is a forfeiture of the condition, becauſe ene — 


he is diſabled to make a feoffment of the land as it was at the firſt & S. P. 44 
feoftment. * 44 Aff. 26. f 44 E. 3. 9. b. per Pearſey; and if the © if he be 
feoffor ſhould accept the re- feoffment, he ſhould be ſubject to the ge 


| ſtatute, &6:c, 
charge. ] x for by thoſe 
alt; ha has 

diſabled himſelf to make a re- fcoffinent, and ſays that Littleton in his book, Title Eſtates, is ac» 
eordinely, | 

+ Br. Conditions, pl, 26. cites S. C. & S. P. that if the feoffee charges the land the feofior may 
re · enter. Fitzh. Entre congeab'e, pl. 33. cites 44 E. 3. 8. S. C. ln ſuch cafe the trotien 
may enter, and ſo defeat the charge. Litt. S. 358. - — 0. Litt. 222. a, ſays it is to be under- 
ftood, that the grant of the rent charge is a preſent diſability; and therefore though the grantee 
brings a writ of annuity, and fo diſcharges the land of it ab initio, yet the cafe of entry being once 
given by the act of the feoffee, the teoffor may re-enter; and that ſo it is if the rent-charge was 
granted for life, and the grantee had died before any day of payment, yet the f:v!tr may re-enter. 

Where a man is bound of covenants fe infeoff F. N. of the manor of D. ard after grants a rent- 
charge out ef it, and makes the feoffment, the bond is not forfeite!; ger Keble and Fairfax, to which 
the juſtices in a manner agreed. Br. Conditions, pl, 126. cites 3 H. 7. 14. | 


5. In debt, a man was bound in 1001. ts appropriate the adunu- 
ſon of D. to the houſe of C. by ſuch a day at the coſis and charges of 
the. obligor, and a penſion was aiiizned out of it after; and after this 
the obligor appropriated it; and per Keble and Fairfax J. the 
obligation is not forfeited, Br. Conditions, pl. 126. cites 3 H, 

7. lie" Se, 

6. A tenant in dower of land where trees were growing, which 
it was lawful for her to cut, covenants with B. (the reverſioner) 
that it ſhould be lawful for B. every year to cut 20 trees. A. deſtroys 
and cuts all the wood; this is a breach. Mo. 18. pl. 65. i 

7. If Igive licence to take a deer in my park every year, JI cannot 
diſpark my park; otherwiſe if I give /cence t5 Hunt only ; per Dyer. 

Mo. 19. pl. 65. 

8. Leſſor covenants that if leſſee ſurrender the old leaſe at any 515.4 52. pl. 
time during his life, he will mate @ new leaſe for a greater number wm 
of years. Leſſor grants the reverſ;on over, licilee need not now ſur- bond for 
render his leate, but may bring covenant, becaule the leſior has diſ- performance 


abled himſelf, 5 Rep. 20. b. Paſch. 38 Eliz. B. Sir Anthony er covenants 


adjudged in 


Mayne V. Scott. . B. and 

| | afnirm'd in 
B. R. 2 And. 18 pl. 12. S. C. and the court held the bond forfe ded. —Cro. E. 450. pl. 17. 
Scot v. Mayne, S. C. in C. B. adjudged and atirmed in error in B R. Cro. E. 479. pl. 11. 


S. C. refolved by all the juſtices without any great argument, thut the defendant having difabled him- 
ſelf by this fine to make the leate according to the covenant, and becauſe the plaintiſf is not to make 
the ſurrender but with an intent to have a new leaſe, which, now he cannot have, it would be in vain 
for him to offer his ſurreader, but the covenant is broken of itſelt, and fo the judgment was aftirm'd. 
— Poph. 169. S. C. and judgment affirmed. —Jenk 246. pl. 49. S. C. adjuig'd, and affiim d in error, 
—5. C. cited 2 Roll. Rep. 347, 348.—5. C. ciced Raym. 36.—8. C. cited Hard. * 327, And 
ſuppoſe it be but a term to beg en at a day to come, yet by this the obligation is forfeited, be aue the 
obligor has thereby d ſabled himſelf to pertorm the condition in ſuch a plight as he mi, 24 have done 
it when the obligation was made. Poph. 110. pl. 6. Mich. 38 & 39 Eliz. per Cur. in Cale Ut >cot v. 


Mainy. 1 425 J 


If a man grant an adviwſon upon condition that the grantee 

97 regrant the fame to the grantor in tail, in his caſe if the church 
become void before the regrant, or before any requeſt made by the 
grantor, he may take advantage of the conditioa z becauſe the d- 
4 | vowſoa 


— e 7 3 
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vowion is not in the ſame plight as it was at the time of the grant 
upon condition, and fo it was reſolved; theretore the grantee in that 
cafe at his peril muſt regrant it before the church become void, or 
elſe he is diſabled; otherwiſe he has time during his life if he be not 
haſtned by requeſt. ' Co. Litt. 222. b. | 

10. Leſice for years covenanted ta do for leſſor all reaſonable works 
with his carts, carriages, and onde" ga he ſhould require; and in 
covenant brought by the leſſor, he aſſigned the breach, that he had 
required the leſſee to carry 3 loads of coals for him to ſuch a place, 
which he refuſed to do, and did not do it. Leſſee pleaded that he had 
no carts er carriages at the time. Leſſor demurred. Jermin held 
that the leſiee is not bound to keep carts to ferve the leſſor; but 
when he has, then, if the leſſor requires &c. he is to do it, and 
Jones ſeem'd to incline to this opinion. Lat. 202. Mich. 2 Car. 
Manners v. Veſey. | E 

11. A bord by a widow was condition'd fa mah? farther aſſurance 
of lands Kc. upon requeſt at the charges of the obligee, The 
ebligee tender'd an aſſurance which differed in the limitation of the 
ejtate from what was mentioned in the condition, whercupon the 
widow reſujed to ſigu it, and afterwards married; the queſtion was, 
whether the marriage was a breach of the condition, and it was 
argued that it was becauſe ſhe cannot execute any conveyance now 


but by fine, and it being to be done at the charge of the obligee, he 


Skinn. 40. 
in pl. 8. 
S. P. Arg. 


So if 2 co- 
venant be 
to deliver a 
berſe, and 
the cetend- 
ant poiſons 
and then de- 


tro:crs n, 


may now be put to more charge, whereas had ſhe been ſingle, the 
obligee might have been contented with a feoftment, or a leafe and 
releaſe, but ſhe is now diſabled by her own act to convey the lands 
in the ſame plight they were in before ſhe married, and conditions 
mult be performed in every circumſtance where the default is in the 

y herſelf, The court adviſed the defendant to make a good 
conveyance, that being the intent of the parties; and here the obli- 
gee is prejudiced by the marriage, and put to greater charge for the 
conveyance. Hard. 463. pl. 1, Trin. 19 Car. 2. in the Ex- 
chequer. Edwards v. Owen. 

12. If leſſee covenants to leave all the timber which is grawing en 
the land leaſed upon the land at the end of the term, if leſſee cuts it 
dotun, though he leaves it on the land, it is a breach of his covenant. 
Raym. 464. Paſch. 34 Car. 2. B. R. in caſe of Griflith v. Good- 
hand. per Cur. 1 

13. If covenant to deliver ſ many yards of cl:th, and I cut it in 
pieces and then deliver it, it is a breach of my covenant ; for the law 
regards the real and faithful performance of all contracts, and diſ- 
countenances all ſuch acts as are in fraudem legis, Raym. 464, 


Paſch. 34 Car. 2. B. R. in caſe of Griffith v. Goodhand. per Cur, 


covenant lies. Arg Skinn. 40. in pl. S. 


+a (B. c.) How 
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(B. c) How to be performed; [or rather, in what - 
| Fo. 448. 


Caſes it cannot be performed by reaſon of the! 
Obligor, [or Feotfee being] diſabled. [Though 
re-enabled afterwards.] 


ſr. IF a day be limited to perform a condition, if the obligor once 
diſables himſelf to perform it, though he be enabled aguin be- 
fore the day, yet the condition is broke. 21 Ed. 4. 55. 

[2. As if the condition be to ie before Archaelmas ; if before 8. P. 5 Reps 
the feaſt he infeoffs another, though he after re-purcha/es, yet he eg” re 
cannot perform the condition. 21 E. 4. 55] per Cur. & 

g . 33 K. 3. 
Tit. Bar. 264. becauſe he was once diſabled to make the feottments 


[ 3. So where 79 time is limited, if the obligor once diſables him- S. P. where 
2 > : | No time 14 
{elt, he is perpetually diſabled, 21 E. 4. 54. b. ] limited by 
| the partics 
but the time is appointed by the law. Co, Litt. 221. b——o—S. P. by Fenner J. and the court 84 i 
cordingly. Bulſt. 117. Falch. 9 Jac. Anon. 


[4. As if the condition be, that A. ſhall ſuffer B. to recover in 2 
formedon brought by B. againſt A. and that then B. fall infeoff A. 


DO 


if B. be nonſuit in this formedon, he hath diſabled himſelf to recover 
and make the feoffment. 21 E. 4. 55. 

[5. If feoſßee upon condition to infeoff another inferffs a ftranger, Litt. S. 353. 
this is a forfeiture, becauſe he hath diſabled himſelf. 19 H. 6. 2s BY nl 


that ſo it is 
34 b.] | it the teaitee 
7 | 7 | makes à 
leaſe for life. Co, Litt. 220. b. 221. .f a man is bound to infeoff B. by a d y. and he in- 
tfeoff C. who infeoffs B by the day, yet he has forfeite i the obligation, tor he ought to have done i 
4imlelt; per Keble, Br. Conditions, pl. 127. cites 4 H. 7. 3. | 


- 


6. In debt, A. was bound to B. by b{:gation in 100 l. upon con- 


dition that if the ſaid A. after the death of his father, and within 3 


months after, made ſufficient ęſtate in fuch land to a feme, that then 


&c. Per Fiſher J. it the baron after the marriage had leajed the 


lands to a ſtranger for one month, remainder to the feme in fec; this 
had been a good performance of the condition. Quęre inde, tamen 
non negatur. Br. Conditions, pl. 127. cites 4 H. 7. 3. 

7. If a feoffment is made by A. 10 B. upon condition to infroff J. Co. ite. 
S. before a certain day, and B. before the day is profelſed a monk, 225˙ b. 8. P. 
A. may enter preſently into the land, and notwithitanding that H. 
is deraign'd before the day, yet the condition ſhall not be revived. 


. Perk. S. 801. 


8. So if the feoffee was ſole at the time of the feoffment, and b-fore litt S.: 57. 


the day, or the condition perform'd, he takes a wife &, Perk. 05 


| the teoitor 

S. $01. f and his h ire 
: | h | ny ener 

preſently, becauſe ſhe will be intitled to dower after the death of her huſban) —— C>, Litt 22 1. a. 


8. y. — And tho' ſhe dies before the huſband i as this poſhbility took no ele, yer the teo or m y 
re- enter. Co. Litt. 221. b. 10 Rep. 49. b. S. I'. and lays the icalon 15, Wat Lac law has print, Al 
regard to the original and tundamental caube. f 

| A aver 


2241 Condition. 
2 9. A diverſity is to be obſerved between a diſability for à tine an 
Rl? the part of the feofſer, and on the part of the feoffor. Co. Lit. 
ſays, imme- 221. b. 

Sacely 7 oP | 

the diſability of the feoffee the condition is broken, and the feoffor may enter; but it is not ſo by the 
&fability of the feoffor or his heirs, for if they perform the eondition within“ the time it is ſufficient, 
for that they may at any time perform the condition before the day; ſo it is if the feoffor enter into re- 
Ig en, and before the day is deraig nid, he may perform the condition for the cauſe above mentioned; 

et ſic de fimilibus, Co. Litt. 221. b. 222. a. 


+ { 22 
nag 10. If a man makes a feoffment in fee, upon condition that if th: 
feoffor or his heirs pay 100 J. before . ſuch a day &c. The 3 
[ before the day] commits treaſon, and is attainted and executed, now 
is there a diſability on the part of the feoffor, for he hath no heir; 
but F the heir be reflored before the day he may perform the con- 
dition, as it was reſolved Trin. 18 Eliz. C. B. in Sir Thomas Wiat's 
caſe, which lord Coke ſays he heard and obſerved; otherwiſe it is 
if ſuch a diſability had grown on the part of the feoffee. Co. Litt. 
| 221. b. | | 
1 11. If the feoffee is diſſeiſed, and after binds himſelf in a flatute 
folved-per ſtaple, or merchant, or recognizance, or takes wife, this is no dif- 
* gage d. ability in him, becauſe during the diſſeiſin the land is not charged 
- v7 tht " therewith, neither is the land in the hands of the diſſciſor liable 
& 41 Eliz. thereunto. And in that cafe, if the wife dies, or the conuſee re- 
B. R. the Joxfes the ſtatute or recognizance, and after the difleiſec enters 


zeſolv d. 

Comb. 299. 12. Where a perſonal notice is neceſſary, and the plaintiff by his 

S.C. but ad in abſconding had prevented it, fo that it could not be given, the 

F. doe: "defendant was not bound to ſeck the plaintiff to give notice. 1 Salk, 
re 214. Paſch. 6 W. 3. B. R. Nurſe v. Frampton. ; 


(C. c) Nat ſhall be a Diſability. 


Br. ConCi- | -] F a flranger recovers by real action again feoffre upon con- 
. dition to re- infeoſt; this is no diſability of the feoffee befor « 


itcs 5, C. : ; : 
——Firzh. execution ſued, for perhaps he will not fue execution. 44 E. 3. 


Eptre con- . b.] 


grable, pl. 
33- cites Paſch. 44 E. 3. 3. S. C. 


See (X. c) pl. 3. and the notes there. 


Br. Condi- z. But if he that recovers furs execution, or enters upon the 
* feoffee, the condition is broke, for he is diſabled. 44 Ed. 3. 9. b.] 
Ente congeable, pl. 23. cites Paſch. 44 E. 3. 8. S. C. 


By. Condi- [Z. So if after ſuch recovery the froſſee makes a re-feoffment, and. 
„ e after he that. recovers enters upon him, er ſues execution, now the 


rieb. condition is broke, and the feoffor may rc-cater, 44 Ed. 3. 9. b.] 
Entre con- | 
yeapicy ce; Paſch. 44 E. 3 8. 8. . 


Te. #. 
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[4. If an annuity be granted till he is promoted to a benefice, if Br. Annui- 
the grantee takes a wife, the annuity 1s determined, becauſe by the 4 3 - 
marriage he is diſabled, & lex non cogit inutile, ſcilicet, to proffer 
it to him. 7 H. 4. 16.] : 

5. In debt A. was bound to B. by obligation in 100 l. upon con- 
dition that F the ſaid A. after the death of his father, and within 
three months after, made ſuffictent eftate in ſuch land to a feme, that 
then &c. The obligor himſelf married the feme ; this is clearly a J 226 “J 


forfeiture of the obligation. Contra if the obligee had married her. 


Br. Conditions, pl. 127. cites 4 H. 7. 3. 
6. He, who is bound to carry my corn, cannot- ſay that he has no 


cart, Br. Barre, pl. 111. cites 16 H. 7. 9. per Keble. 
So where a man is bound to mow my graſs, it is no plea that he 


has no ſcythe. Ibid, 


(D. c) What Thing will excuſo the Penalty of the see Tit. 


1 1 Tender(N. 
A the Ob D 
s of the Obligee. Tem 
| (D) &c. 


Tr. IF the condition be to pay a ſmall ſum, and the obligee refuſes it * Br. Touts 
at the day; this faves the penalty, but he ought to pay the hens 41mg 
ſmall ſum notwithſtanding. * 20 E. 4. I. b. dubitatur. 22 E. 5 & 


4. 26. | The ſum 
mentioned 


in the condition is not loſt by the tender and refuſal, not only becauſe it is a duty and parcel of the 
obligation, and therefore is not 1 by the tender and refuſal, but alſo for that the ob! gee has remely 


by law tor the ſame. Co. Litt. 207. a. 


[2. So it is, though there be a place limited for payment, and the + Br. Con- 
obligee refuſes it. D. 3. 4. Mar. 150. 84. Contra 22 E. 4. 26. _— zh 


Contra + 7 H. 4. 18.] S. C— 


= | | Br. Touts 
Temps Prift, pl. 3 5. cites 5 H. 4. 18. S. P. [but it ſeems miſprinted and ſhould be 7 H. 4. 18. as in 
Roll, and ſo are the other editions. ] Br. Tender and retuial, pl. 6. cites S. C. | but the poiut of 
the penalty being ſaved does not clearly appear in either of the two laſt books.] 


3. In debt, if the defendant be bound to the plaintiff in 20 J. 10 
pay. 10 l. ſuch a day, and the defendant tenders it at the day, and he 
receives part, and of the reſi he reſpites the receipt thereof tul agree- 
ment be made bettween them ; and after the plaintiſf at another day re- 
quired payment, and he refuſed, yet the defendant ſhall not forfeit 
the penalty, for this is ſaved by the firſt offer. Br. Conditions, 
pl. 145. Cites 7 E. 4. 3. 

4. Where an obligation is made, and afterwards a defcaſance is 
made thereof i he pays a leſſer ſum &c. there by a tender of the 
leſſer ſum the obligor is diſcharged of all; but otherwiſe it is of an 
obligation with a condition to pay a leſſer ſum. Cro, E. 755. pl. 16. 
Paſch. 42 Eliz. C. B. Cotton v. Clifton. 


(E. c.) Per- 


226 Condition. 


(E. c) Perform'a, At what Time it ſhall be, & 15 


{or an uncertain] Time be limited. And what not. 


Br. Obligz- ['x, 1 F the condition be to pay her be comes te bis bowfe, it ſhall 
. Pk be paid when he comes there, and not before. 20 E. 4. 18. ] 
e. | 
and after the words (when he comes to his hoſe) the condition went an, viz. and at Mc bern, 5 7. 
end ct St Andrew's day then nexe fallecwixg 56. and at Chriſtmas then next, &t. 3/. Brian“ ſaid, chat 
as to the words (and 5 %. at Michaelmas, &. then next following} Be ſha pay is t tbe sc i 
sbarimr:, &c. after the making the obligation by reaſon of thote wores (tben next following ;) for bad 
thoſe words been omitted the payment thould be at the Michuchnas next after the coming to bis kouſe ; 
d tota curia conceſſit. | 
If z man be bound in 207. that if Ze ger te Rome that the obligation fat! Fi,, or if he .. 
e abligre, &c. in this cate he ſhall have all his lite to do it. Br. Conditions, pl. 14. cites 33 H. 6. 
But Brook ys, zære inde and fe T. 3 E. 4. 22. that zpex requeſt be pail da it ined + 
Fly. Tbl. | ; . 


*f 227] 


2. The condition is, that if gaods ave efloined that then he bali 
fatisfy, that is, as ſoan as the goods are eſloigned. Br. Conditions, 
pl. 14. cites 33 M. 6. 47. 


CF. c) [Perhrmed.] How, [and when. The Tue 
l. 44. mt being certainly fixed. And where a Refuſul o& 
—— Acceptance ſball be peremptory.] 


S. c. c LI. 1D 19 Eliz. 354. 32. A fine ledied by Edicard Barros e- 
per Cur. 8 Anthony Barrawes to the uſcs in an indenture, wherc 
8 was 2 . Fdtturd Barrnces pays or tenders 201, during his 
cited C:v. life at the Font fone in the church of S. ts fnthary, that it Bowld br 
F. 298. Pl. fo the wfe Edward in fee ; by three juſtices a tender of the fad 
96m e- ſum at the faid place is void, if he gwes not tice to Anthour, 


5. C. cited, that he or his deputy may be there to zeceive it, becauſc no day 
Arg 2Buik. certain was appointed. } | | | ; 


145. | | | 
S. C. ciicd 3 Bulſt. 6. Arg 5. C. cited Arg. Palm. 434. S. C. cited per Car. 13 Rep, 
2.———Cq. Lit. 211. a. S. P. and cites S. C.— Cart. 93. Arg. cites 5. C. Mo. 6 2, 


pl. 833. Irin. 42 Ez. in Cane. lady Burgh's cafe, alias, Burgh v. Willizm, 5. V. H according by 
the judges of Serjeant's inn in Chancery-lagc, on 2 zeference by the lord chancellor, 2nd O certi 
by them. | 

Where an efate is veſicd 10 be dtvrfed by the tteder of any fum ww any ye, and ns time L limited ; 
min this caſe the renderer muſt give notice. Jenk. 325. in Marg. of pl. 39. 

do where an obligation is conditioned te pay $0179 af arp 1ims during bis fe of lac eie, ta 
obEgor mutt give the obligee notice on what day he will pay it; but in this cave as well ain the c 
©) 2 feofiment az above, , at any time the obliger or feoffer meets the ab. ige or ferffer at the place, tic 
may tender the money, Co. Litt. 211, . S. F. 25 to un obligation, Cro. E. 14. pl. x. per Cur, 


eee f2 Mere a condition by the expo/itron of the law 15 to be pri- 
Lee formed ufen demand, yet he ſhall have a reajmnable time to perform 
dot he ought it after demand. 15 Ed. 4. 30-] | 

10 do it in 2 i 

ent ie 25 hie can. (N. b) I. 4. S. C. 


3. { Andg 


* 
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$ Wwe 


2 
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( [ And} where it is to be performed in a reaſonable time after 


demand, by the expoſition of law, if upon demand he refuſes, the 


condition is broke, althongh he performs it after within ſuch reaſon- 
able time as would have been a good performance, if there had been 
no tefuſal. 15 Ed. 4. 3o.] 

4. $9 if the condition be fo us a thing at a day which ſhall be 
(ſſigned; if he does not perform: it at the day aſſigned, he cannot 
perform it after. 18 E. 4. 15.] | 

[5. If the condition be, that there ſhail be a contract upon the f Br. Gon- 
Ling ar difiking upon the view [if he] once likes or diſlikes, he * 
canuot aſter it, for other ways there would be no end; but other- S. C. and 
ways it is * ꝛ0here a day is limited, there it he likes or diflikes before 6 £4 H. 
the day, vet he may alter it at the day. 4 46 E. 3. 5. b. 14 fl. n he Bs 


3 55 according- 
8. 23. 9 ly. 
4 RE þ 
FTatzh. H. Dett. pl. £35, cites S. C. 
*[ 228 } 


(G. c) [Performance.] What will excuſe the Per- 


formance of a Condition. 
Acts of God. 
[And how he ſhall perform it afterwards.] 


i Is Erndarl:, if a condition, which was poſſible at the making Co. Lin. 
thet eot, becomes impoſſible by the act of God, the obliga- —_— s - 
tion is diſcharged } | | Fi 


made upon 
condition that the fcoſtbe hall gw to Rome, &c. end he dies in the vovage, T av re-cater, becauſe the 
condition is no: perform'd. Br. Cor ditions, pl. 55. citca 19 H. 6. 67. 73. 76. per Paitan. Sce 
pi. 3. ah the notes there. See I. c) pl. 1. . Pe 


2. If a man be let to mainprize, it is a good plea at the day . 

a . - J. ( pl. 
when the manucaptors ought to have the body &c. for the manu- 3. S. C. 
captots to fav, that he was was let to mainprize teas dead before the 333 
ay, lo that they could not have his body at the day. * 21 E. 4. eee 
70. b. Curia. Contra + 21 E. 3. 51. b. ſcilicet, that this cannot S. C. 


de averred by the manucaptors, but it ow7hr te come in by return condition, 
t 


the ſheriſ upon a capias agaiuſt hin and the man captors.] hat A. hall 


appear be- 
: face Cuch a 
4, if A. dies lde the day, &c. the bond is ſaved, Arg. Palm. 514 cites 31 H. 6. Bar. pl. 65. 
Condition, that J. 5 thall bring lurCt.cs, and. . dies, the bond is ditcharg-g. Ibid. cites 15 Hf. 7. 2. 


| 2. But it is clear by theſe books, that tis death excuſes the ma- Cro. E. 199. 
nucaptors, Mich. 32, 33. El. B. R. betwecn Warter plaintiff, pl. 20. S. C. 


at firſt the 


and Perry and Spring defendants, per Curian. | | court hats ie 


; no plea that 
the jcincipa! was dead the dav of piegzrent given; becaute it goes in avo'ding the ju*gment, and 
proces it to he errancons, which cannot b- zwoided bur by error; but that thev might plead the deaih 
of che defendant before the ſci. fa. and latter the judgment, for then they could not bring in the body; 
dut afterwards the plea wins revel rra, becauſe they cannot have 2 wr t of error ty reverſe the jud ;m-nte 
-2 Le. 101: pl. 125. S. C. sit was raled, that tac detengaur hon d be worn that the lea 
42 ue. —8tetit. Bal T | DET 10 — 


IA. If 


CCCP 
, * * N W n * grads 9 Wes * n 5) 42 
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* Fitch. Af. [4+ If A. agrees with B. to give him eight marks, to ſerue him 
be, pl. 102. three years, and becauſe he hath not the money ready, in ſurety of 
— 1 payment he enfeoffs him of lands in fee, upon condition, to continue 
11 till the eight marks are paid, &c. and after A. dies within three 
pl. 106. cites wels after this agreement, yet his death ſhall not excuſe the pay- 

S. C. and ment of the eight marks; for the heir cannot enter before payment 


— thereof, or raiſing thereof out of the land. 21 E. 3, 11, b. * 241 


payment of Aſſ. Pl. 18. 
. to B 


en his taking A. to be his apprentice for 3 years; and A. died within 3 weeks, yet the heir of A. can- 


mot enter till the $1. is paid, but after the money is lewigd he may, Brooke ſays, quod nota for the 
condition on the feoffment was only fur the 81. and not for inſtructing A. Br. Afſize, pL 230. 


Roll. Rep. [5: If A. recovers a debt againſt B. in Banco, and B. brings a 
329- pl. 36. writ of error, and finds manucaptors to proſecute with effect. an 
(ny after dies before the * return of the writ. This act of God w ll ex- 


Fol. 450. cuſe the manucaptors. Hill. 13 Jac. B. R. between Sir Tho. Alid- 


n dleton, and Twine, per Curiam.] 
againſt the bail, the court thought that the plea was not good, and judgment was given for the plaintiff 
accordingly againf the manucaptors. 


See tit. Ban. 6. If a man becomes bail for another in an action, and after the 

gal Plaintiff recovers againſt the principal, and the capias againſt him is 

the notes returned non et inventus, and this is filed, and after the principal 

there, dies before any ſcire facias ſued againſt the bail; yet this ſhall not 
excuſe the bail, in as much as he died after the capias returned 
and filed ; (yet it ſeems, that after this, and before the return of 
the ſcire facias, the bail is excuſed de gratia, by bringing him in.) 
Trin. 5 Jac. B. R. between Timberly, and Boothe, adjudged upon 
demurrer.] WM | 

See tit. Bait, [7. But, otherwiſe it had been if he had died before a capias re- 

(C) pl. 2. turned or filed. Trin. <. Jac. B. R. agreed per Curiam Mich, 

S.C.the 2 Car. between Calf and others plaintiffs, and Davies defendant, 

notes there. . P 

; adjudged upon demurrer, in as much as it was not averred by the 
plaintiff in the ſcire facias againſt the bail, that there was a capias 
returned againtt the principal before his death, which ought to 
come in of his part, and then was cited by juſtice Jones, 43 Eliz. 
B. R. between Hobbes and Donca/ter, adjudged, that the death of 

| the principal before the return of the capias diſcharges the bail. ] 

If a condi> [S. If a man covenants 79 do a certain thing, before a certain 

—— a time, though it becomes impoſhble by the act of God, this ſhall, 

time of the not excuſe him, in as much as he hath bard himſelf preciſely to 

making it, do it. } 7 1 

as to inteolf 9 

S. and afterward: it becomes imrofible by the act of God, or of J. 8. As if J. S. dies or enters 

into religion by the day, the obligation is ſaves by the c<ndition. Br. Obligation. pl. 4 5. cites 2 E. 4. 2. 


* 1 Litt. 206. a. 6 


9. If a man, for a certain conſideration given by A. aſſumes 

to deliver to A. certain goods in Landon; though he after puts the 

ds into a boat to carry to London accordingly, and in going the 

* is overturned by the viclence of the tempeſt and water; yet this 
| al 


5 


n . 1 
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Mall not excuſe him in an action upon the caſe upon this promiſe. 
Tr. 32 El. B. R. between Tomion and Miles, per Curiam. ] 

C10. If a man covenants t build an houſe before ſuch a day, and 
after the plague is there before the day, and continues there till after 
tbe day, this ſhall excuſe him trom the breach of the covenant, for 
the not doing thereof before the day, for the law will not compel a 
man to venture his life for it, but he may do it after. H. 8. Jac. 
B. R. between Lawrence and Twentiman, per Curiam. ] 

CI. If the condition con//?s of two parts in the dijunctive, In ro. F.zot, 


which the party hath an election which of them to perform, and Pi. 1 
both poſſible at the time of the making the condition, and one be- 33 


comes impoſſible afterwards by the act of God. This ſhall ex- v. Laughter 
cuſe the performance of that and the other alſo, for otherwiſe his S. C. the 
election ſhould be taken away by the act of God. Co. 5. Laugh- igen. 


. ba was, that if 
ton 22. | ene R. 
aliened his 

wife's lands; if then during her life he purchaſed other lands of as good title and annual value to his 
wife, and her heirs ; or do, or ſhall leave her by his laſt will, ſo much in value, by making her exe- 
cutrix, Or in a legacy, that then, &c. R. alien'd the land. The wife died, leaving R. who neither in 
her life time, or ſince her death purchaſed other lands; all“ the juſtices reſolved that the obligation 
was not forfeited ; for the condition is expreſs, that R. perform it at any time during his lite, and the 
empoſibility thereof, being by the act of God, ſhall not turn the obligor to any prejudice. So as now 
veing prevented of part of the time, he is diſcharged from performing it. But 2vhen the lau appiin's 
« man time to do a thing during bis /ife he ought at his peri] to perform it, or otherwiſe his obligation 
is forfeited, And when one has election to do one thing or another before a certain time, and by the 
act of God it is become impottible to perform the one, the law will privilege him from the other, that 
lre ſhall nct forfeit his oblig uion by the non- performance thereof. But Gawdy conceived that the ob- 
ligation was not forfeited, but that R. ought during his lile to purchaſe lands to his wife's heir, or 
otherwiſe the obligation will be forfeited ; but the other juſtices were e contra in that point; and judg- 
ment for the detendant. Mo. 357. pl. 48c. Eaton's caſe. S. C. adjudg'd for the defendant ; be- 


. Cauſe the condition of the obligation, was for the benefit of the obligor, to give him election to 


purchaſe other land, or to lcave money, or goods; which election he is prevented of by the death 
of his wife, which is the act of God, and fo in law a diſcharge of part of the condition, and then rhe 
whole condition, and obligation is diſcharged.——— Poph. 98. 8. C. but is only ſtated there. 
| S. C. cited Palm. 515, 516. Arg. 8. C. cited Arg. Mod. 265. S. C. cited 
4 jo. 96. per Cur, 3 Mod. 233. Arg. cites 8. C. and fays it was inſiued that the whole in- 
tent of the condition was to provide a ſecurity for the wife, ſo that ſhe dying before R. the non-pere 
formance could hurt no body, there being no manner ot neceſſity that any thing ſhould be done in or- 
der to it after ker deccaſe. 1 Salk. 170. pl. 2. the ground of Laugliter's caſe was den ed to be 
univerſal.— 8. C. cited by Pow: ll, J. Lutw. 694. Trin. 9 W. 3. and ſaid, that Laughter's caſe is 
good law, but the reaſon thereot given in 5 Rep. has been denied. And Treby, Ch. J. faid that Dat - 
ben, J. had informed him, that the reaſon of Laughter's caſe had been denied in a caſe when {eint Jobn 
was Ch. J. ot C. B. and that 2 of the judges in that caſe, had ipoke with 2 of the judges in Laughter's 
caſe, who afl med to them that no ſuch reaſon was given for the reſolution in Laughter's caſe.— Id. 
Raym. Rep. 280. Treby. Ch J. cited the affirmation of ſeint-John as to Laughter's caſe, yet tle 
whole court held that the principal ae uf Laughter was good law, 

| *[ 239 ] 


[ 12. [But] if a condition conſiſts of two parts, of which one was # Br. Cor.- 


” gp SS — ditions, pl. 
not peſſible at the making of the condition to be performed, he ought pp A 1 


to perform the other. + 21 E. 3. 30. Co. 5. Laughton 22.] F. 4. 20. 
S C 


And the perſ;rming the part which is poſſivle is ſuificient ; per Popham and Clinch. Cro. E. 7 0. in 
5. 14. Mic Hs 42 Eliz. B. R. — 


[13. As if the condition be to infeeff} I. S. or his heirs, when he , gr Cen- 
comes to ſuch place, he is bound to enfeoff J. S. when he comes, 4 fen, 51. 
becauſe the other is not poſſible, fer he cannot have an heir during 47- <5 


3.29. 


his life, and fo he had et any election. * 21 E. 3. 30. Co. 5. 3 


| Laughton 22. ] ascortdingly. 


pam : R:. 115. a. 5. C. cited per Curiame 


114. If 


Condition. 

(14. If a condition of an obligation be fo male an aſſurance of 
certain lands to the obligee and his heirs, and after the obligee dies, 
the plaintiff. Jet he ought to make the aſſurance to his heirs ; for this copulative, 

and his heirs, ſhall have the ſignification of a digjundive. Trin. 
40 El. B. between Horn and May, adjudged.] 
For. ar. £15. If the condition of an obligation be 1 enfeoff two before 
1 Wo ſuch a dey, and one dies before the day, yet he ought to enfeoff the 
Brownl. 2, Other. Trin. 40. El. B. in the ſaid cafe of Horn and May, ad- 
73. S. C. . judged.} | 
bot S. P. RH. 
does not appear. Br. Conditions, pl. 127. cites 14 H. 7. 3. per Jay, that in ſych caſe he ® may 
foot the other. [All the editions of Prooke arc (may) but the vear-book is (ſhall) 
inteotf.] Bendl. 25. pl. 56. Paſch. 4 E. 6. S. P. held e contra by Mountague Ch. J. of C. B. 
and he laid that this was Welton Browne's caſe, but cites Litt. Tit. Eſtates, that otherwiſe it is of 


tottment upon condition. 


Fo. 171. fl. F16. If the condition cf an obligation be, that whereas a mar- 


5 Woods riage is intended between A. and B. if the ſaid marriage takes ef 
Bates. Ss Co O : 5 . - . * - 
reſolved una fect, and if B. the wife ſurvives A. and dies not receive 300 J. of A. 


voce, that hy his will, ar, by the cuſtzm of London, within three months after 
1 the death of A. that then Ta the abligor pays to B. or her exccutors 
barr'd; for 500 I. within fix months atter, the obligation ſhall be void. And 
che condi after the marriage takes effect, and B. ſurvives A. and dies within 
don ie inthe three months, without receiving any thing of the ſaid 300 l. by the 


&«&15zuncliy . 2 
1 will of A. or by the cuſtom of London; it ſeems the death of B. 
contingen- within the three months ſhall not excuſe the obligor to pay the 5901. 


ev, Viz- that to the executors of B. becauſe it is not any disjunctive condition, of 


recs 3 which the obligor hath any election to do the one or the other. 
ed, and But the condition 1s, that if a ſtranger does not pay fo much within 


dead B. a time, that he himſelf will pay another ſum ; ſo that the death of 
8 the party wha is to receive from the ſtranger ſhall not excuſe the 
ovhgor. Trin. 3. Car. between Mood and... .] 


1 hi! 2 


ears at ter ä | 
his death, ether by his will, or by the cuſtom of London, and the faid B. dving within the ſaid 2 
Fears, making it become impoſſible by the aft of Cod, that this part ſhould be periorm'd, therefore 
tc obligor is not bound to perform the other part. Palm. 513. S. C. and at firſt 3 juſtices were 
of pinion for the plaintitt, But atter further argument, the hae court was againtt the plaintiff, be- 
exuie the performance is prevented by the act of Cod; tor the feme ought to receive 16 much, and not 
to have ſo much left ber by the baron only; and the court faid that a difference taken by Noy (of 
e unſel for the plaintiff} is not law, viz. that where it Is in election of the ſtranger, that there, 
et ovgh part becomes impotitble by the Ct of God. thc conduiĩ n is not diſcharged ; for it is d:{charg- 
ed by the common cafe of bail who enter into recogn!zance to pay, or that the principal ſhall render 
Mimiclt, in ſuch caſe it the principal dies the recognizance is + | not} fortciied. Nov anſwered that 
Pere it might be impoilible, vp n the death of the baron, as tv both parts; becauſe the baron has 
Ert nothing by bis will, and perchance there is nothing left for the teme to take by the cuttom, and 
cont quently the obligation Rutwitad immedi ach. But per Cur. this does nut appear the One Way Or 
the other, and fo is out cf the caſe; whereupon Jude nicut tor the defendant niſi, &c. 

+ It ſeems the word {not} i» omitted by ti e error of the preis. 
*[ 231 ] gba WE” 5 
Tis cate is 17. There is 2 diverſity between a diſability and an impeſſibility; 
| N 7. as if I am αν,i te preſent J. F. before Mich. Ec. to the church of Þ. 
. a'd J. S. in the mean time marries, yet the condition is not diſ- 
clerk on the charg'd. Palm. 514, 515. Arg. cites Fitzh. Dette, pl. 164. 


dond the pa- = | 
tron pleaded the clerks taking a wife before the avoicance, and that ſo he was diſabled to take the 


church; but by Hengham the patron is not to judge of this, but he ought to have preſented him to 
the biſhop, who ought to demand if he was convenable ¶ capable] vr not, and then the patron had beca 


uit. Fitzh Derre, pl. 164. | 
4 18. Where 


e 
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18. Where a man is bound r the appearance of M. N. in Banco, Br. Condi- 
there if he dies before the day, the bond is ſaved. Contra if he be CON ” 
languiſbing in priſon. Br. Conditions, pl. 150. cites 8 E. 4. 12. & S. P. by 
13. per Littleton, SO | Lirtleton. 
109. There is a diverſity where a condition becomes impoſſible by 
the d of God, as death, and where by a 3d perſon [or 9 
and where by the cligor, and where by the ohligee; the firſt and 
laſt are ſufficient excuſes of forfeiture, but the 2d is not; for in 
ſuch cafe the obligor has undertaken taat he can rule and govern 
the ſtranger; and in the 3d caſe it is his own act. See Br. Con- 
dition, pl. 127. cites 4 H. 7. 73. per Brian Ch. J. 
20. Debt upon obligation; ttie detendant ſaid, that it is 7ndr/ed 
upon condition, that if F. S. comes ts L. before ſuch a feaſt, and 
brings two ſureties with him, to be bound to the plaintiff in 40 l. that 
then &c. and that before the ſaid ſeaſt J. N. died. Judgment &c. 
and a good plea per tot. Cur. And as to the time before the feaſt it 
is not material, for all this time is the defendant's, for if he does it 
in the vigil of the feaſt it is ſufficient, Br. Conditions, pl. 70. 
Cites 15 H. 7. 2. „ | 
21. If I am bound by bond to inte the obligee at Mich. and T 
die before Mich; my executors ſhall nat be charged with it; for the 
condition is become impoſſible by the act of God, becaule the !and 
7s deſcended to the heir. 2 Le; 155. pl. 189. 19 Eliz. B. R. per Cur. 
in the caſe of Kingwell v. Chapman. [ 232 ] 
22. In debt, the condition reciting that there were divers con 2 Le. 155. 
troverſies betwixt the plaintiff and J. K. a ſtranger, who ſubmitted pl. 189. 
themſelves to the award of J. C. the defendant bound himfelf in CORE 
200 J. to the plaintiff, hat F. K. ſhould perferm the award on his 16 Fiz. 
part. The atbitrator awarded, that F. K. ſhould pay the plaintiff B. R. the 
30 J. viz. 20 l. at Eaſter, and 101. at Michaeimas next; The de- 3 
fendant pleaded payment of the 20 J. at Eaſter, and that J. X. died 14. Because 
be/-re Mich. All the juſtices held that the obligation was forfeited, the ſum 
but no judgment was given in the caſe; becaufe the penalty was — 


great for ſo ſmall a duty. Cro. E. 10 pl. 6. Mich. 24 & 25 Eliz a duty as 


C. B. Kingwell v. Knapman. if che con- 

: | : dition of the 
bond had been for the payment of it. 2dly, Becauſe a day is appointed for the payment of it, and 
cites 10 H. 7. 18. 4dly; The executors cannot perferm the condition. —8. C. cited per Cur. 


Raym. 415, 416. Mich. 32 Car. 2. E. R. 


23. Huſband bound himſelf in a bond conditioned, that he and 
his wife, upon the reaſonable requeſt of the obligee, ſhould levy a 
fine, &c. The requeſt was made when the wife was ſick and could 
not travail, "The court thought it not a reaſonable requeſt during 
her ſickneſs; and if the is excuſed the baron is excuſed alſo, be- 
cauſe in ſuch caſe he and his feme cannot levy the ſaid fine, and 


| Joint-conuſance is intended by the ſaid condition, whereupon iſſue 


was taken on the ſickneſs. Mo. 124. pl. 270. Paſch. 25 Eliz. 
Anon. 

24. A. covenants that B. ſhall make ſuch reaſonable affurances, 
&c. to D. and his heirs, as D. or his heirs ſhould reaſonably deviſe or 
require. D. required a fine, B. came before the juſtices to ac- 

Vor. V. 8 knowledge 


* 


# 


„ m 
* * e — 


a Condition, 


knowledge it, but B. was non compos, and the juſtices would not take 
the conuſance 3 the condition 1s not broken, the words being general; 
but if the words had been ſpecial ta acknowledge a fine it would have 
wo otherwiſe. Le. 304. pl. 432. Mich. 32 Eliz. C. B. Pett v. 
| allys. 
Gro. F. 257 Iz The condition of a bond was, that J. S. a ftranger, ſhould 
25 hog fland to an award, if it be made before the laſt day of Auguſt next, 
— &c. and 4 no award ſbonld be then made, then he ſhould come into the 
and the juſ- p2rch of the Guildhall in Norwich, the 7 Sept. and there flay two hours, 
tices upon #9 be arreſted again at the fuit of the cbligee, or ſhould pay to the ob- 
1 ligee 10 l. in that porch on Mich. day next after. No award was 
ceive2 the made by the time, and J. S. the ſtranger, who was to perform theſe 
plea of the things, died [ before the 7 Sept.] yet it was adjudged, that the money 
J. 8. before ought to be paid at Mich. Mo. 357. in pl. 485. cites Mich. 34 & 
the time of 35 Eliz. B. R. Crapp v. Field. | | 
h's being to | | 
go to t Guildha!! porch to be good; becauſe by the act of God he is depriz'd of his appearance, and 
fo his bond fave, though he pays not the 101. for he had cleQtion to do the one or the other; but 


| Wney would advice 


26. Bond t pay 20 l. before the iſt of May, or marry J. S. be- 
fore the iſt of Auguſt, if J. S. dies before the iſt of Auguſt, yet 
the bond is forfeited ; per Walmſley. Cro. E. 864. pl. 42. Mich. 
43 & 44 Eliz. C. B. in caſe of More and Morecombe. 

27. If a condition be, that :f the mortgagor or his heirs pay ſuch 
a day, &c. and he dies before the day without heir, whereby the con- 
dition becomes impoſſible to be performed by the act of God, the 
eſtate of the mortgagee is hereby become abſolute. Co. Litt. 

206. a. | | 

28. A bill to be relieved againſt a bond of 300 l. conditioned to 
pay 15 l. per annum during the plaintiff's life; but the plaintiff 
pretznded, that the ſaid bond was for the performance of an agree 
ment which was by the death of the plaintiic become impoſſible to 

be performed, and fo the bond ought to he diſcharged. Decreed 

the plaintiff to pay the 151, per annum, and arrears with damages. 

Chan. Rep. 149. 27 Car. 1. St. Nicholas v. Harris. 

233 ] 29. In debt upon a bond conditioned to give ſecurity by a certain 

| day as the chamberiain of London ſhould appoint, defendant pleaded 

that there was no chamberlain of London at the day. Adjudged 

on demurrer for the defendant, Vent. 186. Hill, 23 and 24 Car, 

2. B. R. Sands v. Rudd. | | 

„Kd. 752%, 30. The condition of a bond recited, that V. was indebted to the 

pl. 34. Hall plant in 701. by bond, and the defendant became bound with him 

2 29 1 that he ſhould pay the money on or before the 2 5th December, or that the 

tes C. & drfondant, on or before the ſaid 25th December, ſhould render the body 

per Cur, f I. ſo as the plaintiff might declare againſt him in the cuſtody of 

here s an the officer next Hillary term, The defendant pleaded, that V. 

1 as el J fore the 25th of December. The court held that there was 

Leochrers no difference between this cafe and that of Laughter v. Monoxy 

cage, and one 5, Rep. 21, and gave judgment for the defendant, quod querens nil 

pore nes Capiat &c. 2 Jo. 95, 96. Mich. 29 Car. 2. B. KR. Warner v. 
Hale we White, 

bond 
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bond is ſaved; et adjornatur, ——Ibid., 761. pl. 49 Paſch. 29 Cur. 2. B. R. the court incline! 
ſtrongly that the defendant was excuſed by the death of W. fed adjornatur, Ibid. 770. pl. 9. 
Trin. 29 Car. 2. B. R. adjudged for the defendant; niſi. 2 Mod. 201, 202. Arg. cites S. C. but 
ſtates it that W. died after tne 25th December, but before the term, and held that the bond was nor 
_. forfeited ; becauſe the obligor had election to do the one or the other, and the performance of the one 
becoming ;mpoſhble by the act of God, the obligation was laved. | 


31. Condition that A. (a ranger) ſhall pay ſo much ſuch a day, 
or perſonally appear ſuch a day at ten in the morning at B.'s houſe z 
tho* ægrotus fuit ex viſitatione Dei &c. is a good plea as to that part 
of the disjunctive, yet being in the caſe of a ſtranger the other part 
ought to be performed. Raym. 373. Trin. 32 Car. B. R. Topham 

v. Pannel. | | 
„ 32. Debt upon bond conditioned to giv? the plaintiff a true ac- 
count of all money received by him Cc. by the 28th day of November 
Sc. or render his bpdy to prijon at the plaintiff's ſuit in any action he 
ſhall then commence arainjt him, then &c. The defendant pleaded, 


x that he was a/ways ready to render an account; but firther, that 
7 ihe plaintiff had nit commenced any action againſt him ad vel ante 

23th November pre, whereupon he tight render himſelf ta priſan; 
- the plaintift replied, that 300 l. was due to him &c. and that after 
t . the ſaid 28th November (viz.) 12 Aprilis, he ſued out an original in 
"0 account ; and the defendant not appearing he ſued out a cafnas, where= 

of he gave the defendant notice and required to render himſelf accord- 
5 ing to the condition. Upon a demurrer judgment was given per 
1 tot. Cur. for the defendant; becauſe he being to do the firſt act, 
ne has clection either to give an account, or render himſelf on the 
tt. action. Beſides, the breach is not well aſſigned, for the defendant 


is not obliged to render himſelf on an action which ſhall not be ſued 

againſt him 28th Nov. the word in the condition being (then com- 

menced) and is not to be conſtrued then, or from thenceforth ; for 

that would be to give the plaintiff liberty to commence an action at 

any time during his lite, and conditions are always made for the 

advantage of the obligor. 3 Lev. 137. Mich. 35 Car. 2. C. B. 

Stanley v. Fer | — 
33. One deviſed to his eldeſt daughter, upon condition ſhe 8. C. chree 

ſhould marry his nephew on or before ſhe attained the age of 21. and judges were 

the nephew died young, and the daughter never refuſed, and indeed for rm 


. a ing thejudg - 
never was required to marry him; and after the nephew's death, nsat, bur 


ſhe being about 17, married J. S. and it was adjudged in C. B. Gregory e 
and affirmed in B. R. that the condition was not broken being be- Sn. 
end. 301. 


come impoſſible by the act of God. 1 Salk. 170. pl. 1. Trin. 4 310. S. C. 
4 *. and M. in B. R. Thomas v. Howell. the judg- 


ment, was 


affirmed, If there be a condition ſubſequent, which becomes impoſſible by the act of God, this 
body exculez and diſcharges the condition; per the maſter of the Rolls, Trin. 1731. and ſaid it is a rule in 
dy of law, for lex non cogit ad Impoſſibilia. | 
Fn [ 234 ] 
> Was 34. Condition was to make obligee a leaſe for life by ſuch a day or S. P. by 
ſonoxy pay 100 J. to him; obligee dies before the day, his executors ſhall Hur dre 
ns nil have the ' 1001]. Per Treby Ch. J. and the ground of Laughter's that it had 
ner v. Cale was denied to de univerſal. 1 Salk. 170. pl. 2. Mich. g. W. 3. as _ 

C. B. Anon. —_ 


8 2 time 
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dme of Seint- John, Ch. J. Lutw. 694. Trin. 9. W. 2. S. P. by Powell J. bid — 58. P. fa 
by Treby Ch. J. to have been adjudged accordingly, in time of Seint- John Ch. J. Ld. Raym. Rep. 
279, 280. and the reporter adds a nota, that this caſe ſeems to be undiſtinguithable in reaſon from 
Lauzhter's caſe. 


9 


Bur ſce pl. 35. Where a condition is in the di junctiue, if one part becomes 
54: 227% impoſſible by the act of God the obligor is diſcharged from per- 


au exccr "on 


+> this tale. formance of the other part. Arg. 10. Mod. 268. Mich. 1 Geo. 1. 
B. R. | 8 | 


(H. c) [What will excuſe the Performance.] 
| Acts of the Law. 


be attorney of the grantor in all pleas; if he be after me 
ſberiſß yet this ſhall not excuſe him from the performance of the 
condition, but he ought to be his attorney, otherwiſe the condition 

ſhall be broke. 5 Ed. 2. Annuity 44. ] 
Cro. J. 32 [z. If A. deviſes land 10 B. and his heirs upon condition, that he 
pl. ax his heirs and aſſigns, with the iſſues and profits of the land, ali pay 
. yearly ſo much for certain charitable uſes, and dies, and after the 
Rer. 136- deviſee dies his heir, within age, and in ward of the King, the pay- 
5 8.5. O ment ſhall be excuſed during the time the king hath him in ward; 


the c urt , — 
1 t for by the intent of the condition the payment ought to be made 


incline that with the i ſues and profits, which are transferred by ac? in law 15 
the cone the king. Tr. 12 Jac. B. R. between Slade and Tomſon, adjudged.] 
TION Was 5 c 7 D 

br cen. — | 


Ibid. 1-3. pl. 1. S. C. adjudged per tot. Cur. for the plaintiff; but Crooke J. took a diverſity be- 
tween a collateral condition, and a condition which limits it to be paid out of the profits of the land; 
for had it been collateral it muſt' fave been paid notwithitaniing the wardſhip. 3 Bulſt 58. 
S. C. Crookt } faid the difference will be between this caſe and a ſum in greſ, which is certain. 
Hard, 16. cites S. C. 


r. IF an annuity be granted upon condition, that the grantee foil 


3. If the leaſe was upon condition the land recovered in value ſhall 
be diſcharged of the condition. Br. Rents, pl. 12. cites it as faid 
ellewhere. | 

pen Pee. 4. Note, when a man is taken by capias returnable Octab. Trin. 
pl. 75. cites and is bound 10 the ſheriff in 401. to appear at the ſame day to fave him 
. harmteſs, and this term at the day, and all the returns in it are ad- 
journed to 15 Mich. there his appearance ſhall not be recorded Octab. 

Trin. but at 15 Mich. and this ſhall ſave his bond and diſcharge 

him; for no appearance, efloin nor default, nor other thing, ſhall 

be centred at the term adjourned; for no roll is made of it, but 

only of the writ of adjournment, and all things which ſhould be 

done at theſe days adjourned, ſhall be done at the day to which the 

term is adjourned; and this ſhall ſerve for all. Br. Conditions, 

pl. 142, cites 4 E. 4. 21. N＋ö : 


(I. c) What 


„ _ »% 


lat 
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(I. c) [What ſhall excuſe the Performance.] 
Acts of God. 


[I. Erularly, if a condition which was poſſible becomes impoſſible ws: (S. c) 
by the act of God, the obligation is diſcharged.] e 
2. Is if a man hath liberty to perform a condition till à certain 8. 0 by 
day, if it after becomes impoſſible by the death of any perfon before eee 
the day, the obligation is ſaved. Dubitatur 14 E. 4. 3. but Littie- 
| don e contra 
but hoth agree, that if the oblige? had died before the day the bond had been ſaved. Br. Conditione, 
pl. 155. cites S. C. f a man be bound to appear next term in ſuch a court, and before the tay 
the conuſor or obligor dieth, the recognizance or obligation is ſaved, Co, Litt. 206. a. 


[Z. If a man be let to mainpriſe, it is a good plea at the day when See (G. c) 
the manucaptors ought to have the body &c. that he was dead be- Pl. 2. S. C. 
fore the day (tor this excuſes the performance.) 21 E. 4. 70. b. 

Curia.) | 
[4. If the condition be 2% znfeoff J. S. within a certain time, if Br. Condi- 
J. S. dies before the time be paſſed, the obligation is diſcharged. 2 
8 H. 4. 14. 1 | 7178.8. 
[F. If two be inſeoffed to re- infro and one dies the ſurvivor « Br. Con- 
ought to perform it, and may. * 41 E. 3. 17. b. Co. 2. Crom- ditions, pl. 
well 79.) | * hg 
6. But if ferffee to reinfooff dies before the feoffment, the con- 
dition is broke, for he is to perform it, and ought to do it during 
his life. Co, 2, Cromwell 75. ] | 
[7. But if the condition had been that the feoffee, or his heirs, Co. Litt. 
ſhould re-infeaff, and he dies, his heir may perform it. Co. 2. 79.] 21975 2-7 


—\[o. 106. 
pl. 249. S. P. 
2 And. 73. 8. P, 


agreed. —Tbid. 472. pl. 679. S. P. agreed. 


8. If a man mortgages his land to V. N. upon condition that if 
the mortgagor and F. S. repay 100 J. by ſuch a day that he fhall re- 
enter, and he dies before the day, but FA S. pays by the day; the 
condition is performed, and this by reafon of the death of the mort- 
gagor; notwithſtanding the payment was in the copulative, and e 
contra if it was not in the cafe of death. Br, Conditions, pl. 190. 
Cites 30 H. 8. : 5 
9. Where one was bound to teep and maintain the ſea-walls from 5 
overflowing, if this happen by his negligence it ſhall be waſte, 5. Io. 
otherwiſe if it ſo happen by the act of God ſuddenly and fo un- 2 vl. 173. 
avoidable ; per Coke. 2 Bulſt. 289, in caſe of Bird v. Aſtcock 3 
cites Dal. 6. Eliz. h | | . 
10. The condition of an obligation was, that , F. 8, prove nat 8. C. vg 
a ſuggeſtion gf a bill depending in ſuch a court, before utas Hilarit, Mo. 432.m 
then if the ſaid F. S. his executors or aſſigns, pay 20 1, &c. The fi) 42. 


. 8 . . . . . 8 . cited 
court ſeemed of opinion prima facie, that it is a $096 pla in bar, Arg. p "ay 


— 


that J. S. died before the utas at {þ h a place. D. 262. a. pl. 39.514. 
Mich. 9 Eliz, Arundel v. Combe. 
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11. When the law preſcribes a means ie perſect or ſettle any 
right or eſtate, if by the act of God this means in any circumancec 
become impeſſible, yet no party that was to receive benefit, if the 
means had been with all circum{tances executed, ſhall receive any 
prejudice by the not executing it in ſuch circumſtance as becomes 
impoſlible by the act of God, if a!! elſe be performed without lache, 
which the party can do. Arg. 1 Rep. 97. b. Trin. 22 Eliz, B. R. 
in Shel:y's caſe. | | 

12. Promiſe to carry certain apples from Greenwich to London 
for che plaintiff, and the apples being in the boat, the boat by a 
great and violent tempeſt ſunk in the Thames, ſo as the apples 
perith-d; this was held no plea in diſcharge of the afſumplit, by 
which the defendant had ſubjected himſelf to all adventures. 4 Le. 
31. Trin. 26 Eliz. B. R. 1 aylor's caſe. 

13. If a u hele Heuſe falls Ly fulden wind it excuſes the waſte, and 
che tenant is not bouid to rebuild ict. Co. Lit. 53. a. 

14. There is a diverſity between a condition annexcd ta late in 
fands, or tenenients upon a feoffment, gift in tail, and of an obliga— 
tian recoznizance &c. For if a condition annexcd to lands be 

oſſible at the making of the condition, and. become rmpoi/ibie by the 
at? of Gd, vet the eltate of the feoftee ſhall not be avoided, Co, 
Litt 206. a. | 

15. As if a man make a feoftinent in fee upon condition that the 
ferffor ſhall within one year go to the city of Paris about the offairs of 
the ferjfees and preſently after the feoffer dies, ſo as it is i mpolſible by 
the act of God that tne condition ihou'd be performed, yet the 
eſtate of the feoffee is become abſolute; for though the condition be 
ſubſequent to the eitate, yet there is a precedency before the re- 
entry, viz. the periormance of the condition, and if the land thould 
by conſtruction of lau be taken from the feoitee, this ſhould wor“ 
a damage to the feoftee, for that the condition is not performed 
which was made for his benefit, and it appears by Littleton, that 
it muſt not be to the damage of the feoftee. Co. Litt. 206. a. 


76. So it is if the feefor ſball appear in fuch a court the next tern: 

; | nes £6 8 Seated 3 

and before the day the feoffar dies, tie eſtate of the feoffee is abſolute, 
Co. Litt. 206, a. 

17. But if a man be bound by recognizance or bond, with con- 
dition that he fall appear the next term in ſuch a court, and be- 
fere the day the couſec or obligor dies, the FecOguzance or obliga- 
tion is favec, and thereafon of the diverſity is this, becauſe the fate 
of the land is executed and ſettled in the ale, and cannot be re— 
deemed back again but by matter ſubſequent, VIZ. the periormance 
of the condition; but the hond or recognizance is a thing in action 
and executcry, whereot no advantage can be taken until there be a 


default in the obligor, and therefore in all cafes where a condition 


of a bond, recognizance &e, is poſſible at the time of the making, 


and before the fame can be performed the conditiongecomes im- 
poſſible by the act of God, or of the law, or of the obligee &c. 

there the obligation &c. is ſaved. Co. Litt. 296. a. 
18. C. binds himſelf apprentice to S. for 7 vears, and S. bound 
himſelf to pay C. his exccutors or aligns, 10 J. at the time of the 
| | ant 


Cheyney v. Sell. 
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end or determination of his apprenticeſhip. C. ſerves 6 ycars and then adhudęed ac- 


: - $ 1 cordingly; 
dies; the money ſhall not be paid to his executor. The whole br ha 5. 


court, (abſente the Ch. J.) held that the obligation was diſcharged, bond been 
and that the money ſhould not be paid. Browal. 97. Mich. 5 Jac. to pay 101. 


atter the OX 
piration of 
10 years it would be otherwig. 


19, When fwo things are deperding upon another, there the act of 
God preventing one of them, both arc diſcharged. D. 262. a. pl. 
30. Marg. cites 8 Jac, B. R. Skidmore's caſe. f | 
20. If leſſee covenants to repair a houſe, though it be burnt by In ſuch cafe 
eben N es, yet h ſt repair it; for he maft re- 
lightning, or thrown down by enemies, yet he mult rep 3 4 
when the party by his own contract creates a duty or charge upon venient 
himſelf, he is bound to make it good if he can, notwithſtanding any * 
accident * by inevitable neceſſity, becauſe he might have provided gu 3 
againſt it by his contracts Allen, 27 Mich. 23 Car. B. R. Para- b, 4 gen 
jp 4 1 and outra- 
dine v. Jane. | | —_ 
but if there was any penalty to be f-+fe'ted that is excuſed, becauſe it was the act of God. D. 33. 
a. pl. 10, 11. Patch. 28 & 29 H. 8. by Fitzherbert and Shelly. 1 
| | . [237 ] 


21. The condition of the bond was, that whereas ri aper the Royw. 47 6, 
anceſtor did affirm that he had paid 651. to H. L. which H. L. did 4, Joyne 


Ve V 1ner 
deny, if Chriſtopher by the 10th of November did not legaily prove the 8. C. in . | 
money paid, then if he paid the money the ſaid 10th of November toe = __ 
bend ſhould be void. The detendant pleaded, that Chriflopher diec ads 
before the 10th of November. The plaintitt demurred ; but the for there is 
court held this was not like a digunctive condition, though it did — 
depend upon a condition, and the party having undertaken to make ethe 


f condition 

proof, it was at his peril if he did not; and though he was pre- fin 4 
vented by the act of God, yet the bond was forfeited ; judgment 22 uy 

1 ini in the c- 
pro quer.“ Freem, Rep. 269. pl. 297. Hill. 1679. Vinier v. 3 
Joyner. | where it is 

only a col- 
le tcral at; for in the fixk caſe the executors are bound to perform it, 


(K. c) [Performance excuſed. ] — 
Acts of the Law. ol. 452. 


[I. IF the condition of an obligation be 10 deliver a certain thing 
to the obligee bought by him of the obliger, it is not any dij- 

charge that a firanger recovered it from Dim after. Contra 21 E. 3. 
12. adjudged, as is ſaid. ] | ; ; 5 

2. If a man be bound in a recagnixance in court for the appear- Br. Con H 
ance of another, in a ſcire facias he ſhall not avoid this recognizance . 
dy ſaying, that he that ought to appear was impriſoned at the day. 
22 E. 4 .. S. O &sS. P. 

by Brian 

and Choke accordingly 3 but Cateſby and Nele J. e contra, and that it is a goo! pleag nd icy bald 


" &at it is common in B. R. if it be a lawiul imprilohment b. th. order of the 1; 0904 nota, 


8 4 | I But 


re 
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Br. _ z. Bus in ſuch caſe, at tne day of appearance, of the manucap- 
e tors come and /hew it to the court, and the court, of courteſy, do 


5. . but not record the default, but ſend to the gaoler to certify whether he be 
S. ses impritoned, and for what; by this way he ſhall have advantage of 


nt aper 5 
es Pry the impriſonment to avoid the recognizance. 22 E. 4. 27.] 
S. P So 4. [f there he a conſtitution” N a penalty in parliament, that 


"ra bt 
wt RC 6 S. {ba 1 render Hi: ſelf in. B. K. quithin a certain time, if he ren- 
r ſelf de- ders Dime 75 to 4 be king within the time where he is empriſoned uniilthe 
tote the [1122 15 F paſſes a, he nat forfeited the penalty, decauſe it was his folly 


chanceller. % fender himſelf where he ought not. 8 H. 4. 14. 20. ] 
Aid atcer 6 
the dme li 


md he was not permitted to pled on his coming in, but writ of inqui iry of damages was awarded to 
tue Meriff of L. For the ergtnance in Parliament <vas a judorent in ite, and becauſe of his not com- 


irt n purſuant thereto is ſufficient tor the award! 8 the writ of ir quiry; quod nota. Br. Parliament, 
F 11 cies 8 H. 4. 13. & 20 And ibid. cites 9 H. 4. 1. W the plalntiff was view'd, and 
pics <imw of the firnes, be Cour? ar arded deub e agmage:, vix. 200 marks, notwithſtanding it was 
alleged that S. was dead; for he was out of c. irt bet ore, and cannot be warn'd to apfear again. 
Ar this as it ſtems by the awarding the writ of inquiry ot Camages.- This was for beiting @ ſei- 
vatic of a niglit as he was going witu his maſter to the parhameat, Anno 5 H. 4. Ibid. 
2 
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II. =! if there be a conſtitution made in parliament upon a 
ment, ol. 11. * nalty that J. 8. render ! himſelt Adee the juitices in B. R. within 
oy” gh * a quarter of a ug after prociaination made, it 5. moclamation be made 
hor rot av. termme Paſche, ſo that the 9 uayter wi year is paſſed before Michart- 
pear there, mas teri vet on does not render bimſelf within 2 quarter, he 
ſhall forteit the penalty. 8 H. 4. 13. 20. adjudged. Yet he could 
not appear in che vacition ; but ſome ſaid that he might before the 
chief juſtice. (But in this caſe he ought | in the term within the 
quarter, becauſe he knows in principio, that in the vacation he 
cannot appear. )] 
[This plea [6. Regul larly, if a i be to be performed te a ſtranger 
and he refuſes to accept thereot, yet the obligation is forfeited, be- 


properly be- 


Ian; to tas Cauſe the obligor takes upon him that a ranger ihall accept it.] 
diviſion. 
% p. Br. 7. A man is bound by mainpriſe in bank fe anfiver to V. N. in 
Conditions Hach ation fe cho day, and docs not come all the day, but protection 
IE S _ is caft for him, this ſhall ſave the mainpriſe and the bond: per Cur, 
png af Conditions, pl. 231. cites 11 Hf. 4. 57. 
13 8. A. fold lands to B. in fee, and covenanted for quiet enjogment 
E 3 * hun and J. S. and their heirs, and all claimius under thein. 
| hag, i it B. aſfigns a breach, that C. claiming under FJ. S. ejected him, A. 
h 2:4 oe the defendant pleaded that at the time of the covenant he had an in- 
T.. e deſcaſable title 'by certain fines from P. and his wife (on whom J. S. 
be ze. had ſetticd the jaime) but by an att if parliament afterwards made, re- 
1 citing that fuch fines were unduly procured of her, enacted that they 
BOL bein- 


ee ſnen.d be vid, and that C. claimed under the wife of P. and enter'd 
covenant by reaſon of the fat d act, and gujted him. Cpon demurrer, it was in- 
zgainft an fiſted that the title being good at the time of the covenant made, 
— aud that the title upon which the ouſter is, being by act of parlia- 
Which was ment made afterwards, cannot be any breach, and cited lady 
p thing out Greſham's caſe, 9 Rep. 106, 107, But it was anſwer'd and re- 


4 * e folv'd by Hale aud Rainsford, that this act mak es no new title, 
"I 


Condition. | 23 


but removes an obſtruction of the old one; and they faid that il that my 
doubtleſs B. was named in the covenant for this purpoſe, in caſe j4% Grel- 


Rn . 2am's caſe 
g: ' ' ++"; BREE 5 4 2 | 
this fine unduly obtain'd thould be ſet aſide. But Twiſden being net Ul 
of a contrary opinion, a writ of error was brought immediately, this, for 
3 1 f 8 Here the 
But the reporter (who was counſel for the defendant) ſays he knows te dhe 
. . 3 22 - Party was 
not what became of it, 2 Lev. 26, 27. Mich. 23 Car. 2. B. R u 
Lucy v. Levington. | qUein's con- 
| 1ent to the 
al enation by the act ſhe paſſed, but here the covenant is broken, as much as if a man r:cove:s land 
and then ſells and covenants thus, and then it be evicted in a writ of right, for this is in the nature of 
a judgment. Though it be by the leg tlative power, it may de che proſpect of this act was the reuſon 
ct the covenant ; nor has the defendant reaton to complain, for the act was made becauſe of his own 
raud and force; every man is ſo far party to a private act of parlizment as not to gainſay it, bit not 
ſo as to give up his intereſt. It is the great que tion in Barripgton's caſe, 8 Co the matter of the act 
there directs it to be between the forreiters and rhe proprietors of the ſoil, and therefore it ſhall not 
extend to the commoners to take away their common. Suppoſe an act ſays, Whereas there is a cen- 
troverſy concerning land between A. and B. it is enacted that A. ſhall enjoy it. This does nat bind 
others, tho' there be no ſaving, becauſe it was only intended to end ne difference between them two, 
Whereupon judgment was given for the plaintit], The cate was, Sir Thomas Greſham conveyv'd 
lands to certain uſes, with power of revocation, and then he revok d, and alien'd, and died; but the 
revocation being not purſuant to his power, it Wis afterwards made good by act of parlament, and 


then proceſs went out agiintt his widow for a fine, the lands alien'd being held in cap. te, but the was 


d:ſcharged becauſe the dlienation took effect oy an act-f parliament, which can do no wrong, Arg. Vent. 
176. cites 9 Rep. 106. lady Greſham's cate, 9 Rep. 106. b. 157, a. S. C. wited by the chietjuſ- 
tice as adjudg d Trin. 31 Eliz. in the Exchequer. The queen v. lady Greſham, 


(L. c) [Performance excufed. He.] [ 239 ] 
Acts of a Stranger. 
[And Who fhall be ſuch a Stranger. 


UI. 7 and B. ſulmit themſelves te the award of C and A. enters * B. is not 
into an 24/77ation to C. to /laud to the award, and fo docs 3 
B. alſo, and C. awards A. to pay 10s. to B. who tenders it, and B. gation, be 


refuſes; the obligor is excuſed becauſe * B. is not a meer flranger, caule in is 
but privy, and ſo is the oblige. 22 E. 4. 25. b. Curi mags: 
ut privy, and ſo is the obligee. 4. 43+ D. Curia. the condi- 
: ; tion thereof 
Br. Conditions, pl. 192. cites S. C. Br. Arbitrement, pl. 41. cites S. C. 


2. But if the condition be, that the fon of the obligor ſhall marry Er. Conditi. 


the daughter of the 2hiigee, if the daughter of the obligee refuſes the 2 — 
fon, yet the condition is foricited; for the daughter is a meer 4. 25. S. C. 
ſtranger, and the obligor hath taken upon him that his ſon ſhall but I do no: 
- "Ws = þ O : * * 
marry her. 22 E. 4. 26. b. Perkins 759. ] OO v. 
IZ. So if the condition be f infer a ranger, who reſuſes, yet? Firzk. 
the obligation is forfeited. * 2 E. 4. 2. 39 H. 6. 10. b. + 22 E. 4. Bane, pl. 
26 U ] 82. cites 
8 . 3 3. 6 
Le. 198. S. C. cited per curiam.—8. P. and 10 of condition to pay money to a ſtranger ; for the 
obligor, &c. took it upon himſelf to do it. Br. Conditions, pl. 136. cites 9 H. 7. 17. But Brooke 
ſays qQuiarre 5 for it Was not adjudg d —3 Bulft, 30. Coke Ch. J. held that it a man be bound that 
J. S. a ttranger ſhall infeoff the obligee, and he rc fufe th to take it, he ſhall take now no advantage of 
this; but if the condition was to intevit a ranger who refules to take it, this is a forfeiture, becauſe 
he has taken upon him to do it; but the other, to whom it 15 to be done, has neither jus in re nor ad 
rem, and this is very clear; and if a day be limited, as if a man be bound that another ſhall pay 19 
much to J. S. at Mich. next, and he dies before, this ought now to be paid to his execators. 
+ Br. Conditions, pl. 182. cites 22 E. 4 25. 5. C. but I d not obleive S. P. chere. 


LA. (So; 


8 — ů — —— — 


1 Condition. 
Fitch. En- [. So) if there be a fesffinent upon condition to inſroſt a ſtranger 


1 if the ſtranger refuſes, yet the condition is broke, becauſe the intent 
7 * .* — 


cites S. C. vas net that the feeffee ſhould retain it. 19 H. 6. 34. b.] 

—5. C. | 
cited per Cur. Le. 199, —Co. Litt. 209. a. takes a diver firy between a condition t the eb - 
dizce or a mere firang'r [te bis own uſe] and wheve it is to inferff a franger for the benefit or behoof 
of the cb/igee, and that in the laſt cale a tender and refuſal ſhall tave the bond, becauſe he himſelf up- 
on the matter is the cauſe why the condition could not be performed, aud therefore ſhall not give him- 
ſelf cauſe of action. But if A. be bound to B. with condition that C. thali infeoft D. in this caſe it 
C. tender, and D. reftufes, the obligation is ſaved, for the obligor himſelt undertaketh to do no act, 


but that a ſtranger ſhall in eoff a ſtranger. And it is holden in our books, that in this caſe it ſhall be 


intended that the feoftment ſhould de made for the benefit of the obligee. Some to reconcile the books 
ſeem to make a difference between an expreſs refuſal of the ſtranger, and a readineſs of the obligor at 
the day and place to make performance, and the abſence of the ſtranger, but that can make no dit- 
ference. I take it rather to be the error of the reporter, and the records themielves are necellary to be 
ſeen, for the law therein is as hath been before dedared. 


See pl. 3. ['5, But 2therwiſe it had been, if the condition was to make a 


— gift in tail to a ſtranger, and he ref ſes; for there the intent was, 
—Le. 199. that he ſhauld have the rever on. 2 E.4.] | 
S. P. per : 
Cur. obiter, and cites 2 E.4. 2 & 19 H. 6. 34. 
Litt. 209. a. 8. P. | 
240 | 

here the [G. Regularly, if the condition be to Fe performed by a ſtranper, 
covenant or 7 „ „ Vf Reg . 
bios is; and he refuſes, the obligation is forfeited; tor the oblig er has taken 


e227 the ene upon him that the ſtranger ſhall do it.] 
fea! 4 FY'y 


2 Le. 222. in pl. 231. S. P. by Dyer. Co. 


2 ranger, er Pal. infer Um i ſuch a day, the refuſal of the ſtranger is no plea, for the party has 


guten upon bim to do tle thirg. Br. Conditions, pl. 13. cites 33 H. 6. 16. Ccrera it the act 
* 9 - * . * - — þ 

de done to the tlier party, for there the retuſal is 4 good plea, Note a diverſity, an theretore 

t is uſual in ſuch caſes of ftran.;ers to add fuch words, and it the ſaid ſtranger will content to it. Ibis. 

Br, Covenants, pl. 3. cites 5. C. Fitzh, Etre, pl. 62. cites 5. C. — z Bulk, 29, 30. 


Arg. S. P. cites 37 H. 6. 16, 17. Sir john Burre's cale | but ſcems miſprinted tor 33 H. 6. 1 6. 


— (7. Ait the condition be that my fon hall ſerve F. If he will 
» Fol. 453- not, my obligation is torfeited, 22 E. 4. 26. b.] 


r. Conditions, pl. 182. cites 8. C. but I do not obſerve S. P. there. 


2 Le. 113. [S. If the condition of an obligation be, that wherras the obliger 
215. l. 16 · and ebligee are jointly ſciſed of the office of the court of adiiralty, if 
a the obligor ſhall permit the eb/ipre to uſe the atd rffice, and te take 
+. Harold, the profits thereof only to his own uſe during bis life withont inter- 
5. C. o ruption made by the cbl:gory then & c. Although after the admiral 
2 , dies, and the mew amiral grants the faid te to a /tranger (as he 
ue derives may by law) and he interrupts and ou, the obligee, yet if the 
from the ghligor after this interrupts the obligee alſo, the condition is broke, 
1 M. 32, 33 El. B. R. between Parker and Hardward, "adjudged. ] 
— is cetermin'd, yet againſt his own bond and deen he thall not put out the plaintiff, &c. 

And the court was clear 'f 0p:uion that judgtient ſhould be given for the plaintiff; but the cauſe was 
compounded by order of tne 10. chancellor. —3 Le. 142. pl. 191. Parker v. Howard, S. C. in 
ent lem vets  —Godb. 47 pl. <9. 5. C. And Ciirih J. ſaid, that it the plaintiſt occupies the of- 
ner by right or by wrong, the detenuant is not to interrupt him againft his own bond. | 


9. If a man is bound to me to carry a fur of money, and 15 robbed 
theres in his Journey; he is not excuſed of his bond. Per Cheer, 
| arg uendo 
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ger arguendo in covenant; but per Kirton, he certainly ſhall be. Br. 
tent Obligation, pl. 9. cites 40 E. 3. b. je : : 

10 Feoffment upon condition t infa the fear; if day be li- 

| mited there he need net requeſt ; for if he does not infeoff him by the 

e eb = day, the other may re-enter without requeſt, ' Br, Conditions, pl. 


_—_ 26. cites 44 E. 3. 8. 

3 11. If A. is bound to B. that J. S. ſpall in ate him a houſe by ſuch a 
afe it day, er ele to pay him 20 l. by ſuch a day, It is no plea for him to 
. ſay that J. S. was dead before the day, for that another might have 
. made it, per Coke, Ch. J. 3 Bulſt. 30. cites 31 H. 6. Fitzh. Tit, 
zOr at Bar. pl. 59. and ſays that to this purpoſ® is 15 H. 7. fol. 13. 


o dit- 3 12. If a man be bound to appear here at IPejftmin/ter ſuch a day 
- before the juſtices, and at the day no jruytice is there, he ſhall not 

: forteit his bond; per Littleton. Quod nullus negavit. Br, Con- 

bo a - ditions, pl. 140. cites 2 E. 4.2. 

Was, i 13. Debt upon oi ligation, the defendant ſaid that it 18 indorſed, 
that if the defendant or any for him goes to Bri/tdl ſuch a day, and 
1 there ſbetus to the plaintiff, or his counſel, ſufficient diſcharge of an- 

—Co, - nuity of 40 8. per ann, which the plaintiff claimed out of 2 meſuages 
: :n D. that then &c. and faid that A, and B. by aſſignment of the 

defendant came the ſame day to B. and zender'd to fhew to N. and 


+ Hi W. the plaintift's counſe], a ſuſficient diſcharge of the annuity, 
| and they refuſed to ſee it, judgment f1 actio, and the plaintiff de- 
murred, and it was awarded no plea by all the juſtices after great 3 
ty has argument, becauſe he did not ſhew what diſcharge he tender'd, as a [ 241 ] 
che act releaſe. or unity of poſſeſſion, &c. For this fied in the judgment of 
= the court to adjudge it; but if they had ſaid that he did not come 
1 0. there at the day, this ſhall be tried per Pais. Br. Conditions, pl. 
4 183. cites 22 E. 4. 40. 
: 14. In debt, A. was bound to B. by obligation in 1001. upon 
e Will condition that if the ſrid A. after the death of bis father, and within 
3 months after made ſufficient e/tate in ſuch land to a feme, that then, 
&c. The defendant ſaid, that the ſame feme took the obligor 19 baron f 
in the life of the father, which eſpoujals continued 3 months after the b 
bliger death of the father, ſo that he cannot infeoff him. Per Towniend J. 
lty, if the obligation is forfeited ; for when he is b:u:d to aſſure it to a 
take ranger, as here, he ought to do it at his peril; for in this he took 
Fa upon him to rule the ſtranger. Br. Conditions, pl. 127. cites 
amiral 4 H. 7. 3. 1 | | 
(as he 15. And if the ſeme in this caſe had entered into religion, the obli- 
if the gation had been forfeited, I'd. 0 
broke. 10. But if the obligee himſelf be the cauſe that the obligation be 
dged.] not performed; this is no forteiture, for this is his own act. Ibid. 
| 17. Debt upon obligation, the condition was to boy the plainti n PN: 2 N 
1t:f, &c. or his aſſians 20 l. at ſuch a day 202.0 Places that then, &C, The EE, 
* _ defendant pleaded that the plant apprinted one A to receive the bis. 
ks of maney- of him at the day and place, and that ne tender”d the fue to 
| the ſaid A, who refuſed it. The plea was held good, without al- 
leging payment in fact. Mo. 37. pl. 120. Trin 4 tliz. Anon. 
robled 18. But otherwiſe it is when the condition is t pay the money to a Pal. 38. pl. 
Cheer. ſtranger, for that the payment ought to be at the peril of the obli- enter 
UENO Bor, Mo. 37. pl, 120. Trin, 4 Kliz. Anon, bis. 


19. Covenant 
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Nod 9c. 19. Covenant. Leſſee for years coveranted at the end of the term 
S. C. the fo yieid up the tenemeits well repaire. , it was athgned for breach, 
—_— that he had not left, &c. The defendant jaid that one B. was 
le ne i. feiled, until by the plarntiff diljerjed, who teaſed to the defendaiit, and 
' charges of after B. entered and enferffid F. S. who yet is ſeiſed, &c. and ad- 
the cove= judged a good bar. Cro. E. 656. pl. 21. Hill. 41 Eliz. B. R. 


nant, for by 

the tings Andrews v. Needham, 
being gone, 

the obligation is diſcharged, 


x Rep. 23. 20. In debt on obligation, condition'd fe make ſuch a releaſe, in 
Lambe's Mich, term next, as the ij, e of the prerogative joull tink meet z 


cale, S. C. the defendant ſaid that I. S. was judge there at the time, and that he 


69.4 N did not appoint or deviſe any releaſe ; adjudged no ples, b-caule 
for the de- not alleged that he cauſed a releaſe to be drawn and tende to the 
e Pd judge, for he to get ſuch a relcaſe drawn as the judge ſhall allow of, 
have pre- Cro. E. 7 16. pl. 41. Mich. 41 and 42 Eliz. C. B. Lamb v. Brown- 
cured the went. | : 

judge to 


have deviſed and directed it.—S, C. cited Mo. 64 5. in pl. 892.—8S. C. cited Cro. 2. 364. in pl. 42. 


Cro. |. 13. 21. Audita querela, that he was ob ged in @ ſlatute of Gol. to 
pl.17-Paich. the defendant, to the uſe of I. B. defeafanced, that if he paid juch 
A., ſumt, at ſuch days, to F. B. it ſpeul be void; and fhewed that at 
Hugre, S. C. every of the ſaid days and places he was paratus to pay the jaid jiums, 
in error and gn obtulit them; all the court held, that the tender was a ſufficient 
Jes Performance, the defcaſance being made to the uſe of J B. but if 
Yelv. 38. he had been a meer ſtranger, and was not to have any benefit 
Hughes v. thereof, it would be otherwiſe, and judgment for the plaintitt, 
Paſt. 1 Jac. Cro. E. 754. pl. 18. Paſch. 42 Eliz. C. B. Huſh v. Phillips. 

= Km. --- 

S. C. and judgment affirmed by all the juſtices. 


Cro.E.864: 22. In debt upon bond, conditioned to deliver to the plaintiff, 


5 | FER all the tacſie of Juch a rip under the ande of 4 Hens or in defauit 
the plaintiff. heren, to pry to the piaintiſf ſo much money, &c. as the 4 perſons 
. c. fhrult * value the tackle to be worth; the detendant pleaded, that the 4, 
cid 2 Mod. 2erſons had not valued the tackie; and upon a demurrer to this plea 
ops X* the plaintiff had judgment, for where the defendant has election by 
25 Car. 2. the condition to do one of 2 things, if by any default of a ſtranger, 
= = or of himſelf, or of the obligce, or by the act of God he cannot do 
— + .-. one of them, there he ought to do the other; and the defendant in 
ered this the principal caſe ought to have got the 4 perſons to value the 
. tackle, Mo. 645. pl. 892. Paſch. 43 Eliz, Moore v. More- 
lay bar the combe. 


pur was de | : g | 
n 1 S. C. cited Arg. Mod. 255. ſays the refolution of that caſe is law, and that there needed 


no en rule, and that it goes upon the reaſon of Lamb's catc, 5 kep. [23. b.] 
242 , — f 

23. If A. i; bound to build u houſe for B. before ſuch a time, and A. 
dies before the time, his executors are bound to perform this; per 


Coke Ch. J. 3 Bulit. 30. Paſch, 13 Jac. 
(M. e) What 
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(M. c) What Things will diſpence ith a Condition. 
Ads of him that will have the advantage. 


[I. 7 F a condition he to recover certain land againſt J. S. and 
| thereof to enferff another, who is party to the obligations, if he 
to whom the feoftment is to be made, accepts a feoffment of the land 
before any recovery had by the other, the condition 18 performed (it 
ſeems, - becauſe he had diſpenſed with the condition.) 39 E. 3. 3. 5. 
6 b. But quære, for perhaps he hath diſſeiſed J. S. tut it is there 
ſaid, that it hall be intended that he himſelf was ſeiſed thereof. ] 
2. If a leaſe for years be made upon condition nat to alien with- * In Roll. 
out licence, and after the leſſor licenſes the leſſee to alien, and dies it is miſ- 


| . . 1 JE 7. ; 1 rinte 
befire alienation, yet the leſſee may alien; for the death of the mo ) 
leſlor is not any countermand ; for this was executed on the part of Ero. J 102, 
the * leſlor as much as it could be. Co. Lit. 52. b. cites M. 3 „ 
MY _ x 3 Jac. B. Ro 
Jac. b. to be reſolved, ] 1 Wather +. 

: Bellamie, 
ſeems to be 8. C. only here it is ſaid to be that the leſſor died before the alienation, whereas in 
Cro. it is ſtated that the alienation was after a grant of the reverſion by the letior, and attornment by 
the leſſee; and held that though the alienation was after the grant of the revertion by the licence of 
the grantor, yet it was good envugh, and judgment accordingly. 


3. If a man be bound 70 preſent F. N. to the church of D. and 
. N. takes feme, and the church voids, yet the obligor ought to 

preſent J. N, for otherwiſe he ſhall forfeit his obligation; the rea- 
fon ſeems to be, in as much as it is a condition in tact, as to ſtand 
to a void award &c. Br, Conditions, pl. 189. cites 34 E. 1. and 
Fitzh. Debt 164. | 

4. Annuity was brought by a man, to whom it was granted fil he Br. Tout 
was promoted to a competent benefice, The defendant jaid, that the Lag e 
plaintiff had taken ſeme, and fo could not re-erve a benefice, and a good Re my 
plea by award. Br. Annuity, pl. 16. cites 7 H. 4. 16. 

5. If a man is b9und in an obligation of 401. upon condition or 
defeaſance that / J. S. be ſervant to' the abligee for 7 years, that the 
obligation ſhall be void; per Cur. it is a good plea that the elivee 
licenced the jervant to go, &c. though the licence be only by pare!. 

Br. Licences, pl. 18. cites 6 E. 4. 2. 

6. Where a man leaſes land, rendring rent, and the tenant is 
bound te pay it, and the cb ligee enters inte part of the land, the ob- 
ligation is determined; for this is an advantage of the obligee. ' Br, 2431 
Conditions, pl. 128. cites 4 H. 7. 6. 2 

7. A. leaſed a houſe and lands for 21 years to B. reſerving rent an- ,,, 5 
nuelly, provided that the ſaid B. &c. ſhould not parcel out from the pl. c4. S. C. 

aid meſuage any lands without A's conſent. B. leaſes parcel of the 3 Judges 
land to C. for part of the term. The rent became arrear, and A. 3 
accepted the fame, and afterwards entered for breach of the condi- tance PAY 
tion. T'wo judges held that the entry was gone, but the other not conclude 


(there being only one more in court) was of a contrary opinion. * but that 
— . 8 „ | ' he may en- 
2 And. 42. pl. 28. Hill. 38 Eliz. March v. Curtis. ard rats 


the 


q 
: 
4 
7 
: 
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the leaſe; for 't might te that the leſſee had firſt conveved the parts, and ſo broken the condition; 
and yet A. might not have any notice thereot, and then it would be hard to conclude him in ſuch 
cafe; for if it thould, then every one in ſuch caſe may be defrauced of the benefit of his conlition. 
Cro. FE. 528. pl. 57. S. C. Anderſon and Beaumond held, that the entry was barr'd by the ac- 
ceptance, but Walmſley e contra, Owen abſente; adjornatur. Mo. 425. pl. 594. S. C. accord- 
ing to Cro. E. ſupra. Brownl. 78. S. C. but S. P. does not appear. ep. Or. a. 8. C. 
cited by the reporter, and ſays, that it was adjudged by Anderfon, Walmſley, and the whole court, 
that thaugh the leſtor accepted the rent by the hands of the leſſee, yet inaſmuch as the leiior had 10 
notice of the alügament, the acceptance did not conclude him of his entry. | 


8. The plaintiff had entred inte articles to purchaſe land, but ob- 
jections being made to the title they were removed, after which he 
paid a conſiderable part of the money; and came into ſeveral orders 
of court with the defendant, 72 pay the re/idue by ſuch a day, and in 
deſault thereof to give up the articles, and loſe what he had befare 
paid. The plaintiff made further default, and prayed to be relieved 
on payment of principal and intereſt. Lord chancellor ſaid, that 
the agreements being looked upon to be intended only as a fecurity 
for payment of the money, if the defendant had his principal, in- 
tereſt, and coſts, he could not complain; that at the time when 
the money was to have been paid, being in 1720. Money was 
locked up; that a delay happened by the death of defendant's tather, 
and his executors not acting, and the defendant's delaying to ad- 
miniſter to his father with the will annexed, which was the def2u!t 
of the party, 1 that the plaintiſf's payment at the exact time was 
diſpenſed with, and therefore decreed the plaintiff to be relieved upon 
payment of prircipal, intereſt, and coſts. Trin. 1722. 2 Wms's 
Rep. $6. Vernon v. Stephens. | 


(N. c) What Act ar Thing will excuſe the Perfyrms 
ance of the Condition. 
Acts of him who is to have the Advantage. 


P This Tx, ] F a condition be 70 wy the obligee; though the oblizee diſ- 


ſhould de . . 
DES in feiſes him of the land; yet this does not excuſe the perform- 
principio, ance of the condition, for he may re-enter, and perform it notwith- 
13 ſtanding. Co. 8. Francis * 32. Co. 2. Fulius Win. [ Minnington's 
biter; for 1 f | | 
the eblizce cafe. | 59. b. admitted, ] 
| 12d 20 Co- i 
lour to enter upon the obligor. S. P. Arg. Godb. 75. in pl. go See pl. 9. 8. C. 

If a man makes a feoffinent in fee, upon condition that the ferffee hall re-infecff him at ſuth a ways 
and before the day the fer diſſei er rhe feeffer, and holds him out by force until the day be paſt, the 
Nate of the feoffee i, abfolute, ror the teotfor is the cauſe, wherrfors the condition cannot be per- 
formed, and therefore ſhall never taxe advantage for non-performance thereof, Co. Litt. 206. b. 

[ 244 ] | : . | | . 2 
N E. 374: 2. If leſſee for years covenants to drain the water which is upon 
F. 2 the land before ſuch a day, and after the Ieſſer enters before the day, 


rel v. Read / : g : 
S. C. 4. and there continues till the day is paſt, yet this ſhall not excuſe the 


Juiged no. performance of the covenant, becauſe this is collateral to the land. 

CE r Hill. 37 El. B. R. per Curiam adjudged. ] 

that the leſ- | | 

ſor heli him cut, and diſturbed him to don. Mo. 402. pl. 634. Carith v. Read, S. C. is, that 2 

lee: was male of certain ſeuny grounds in the county of C and the leilee covenanted to drain certain 

h Is n The laid County pot in the lcaſe, and upon Covenant brought he pleaded, that leffor bee 
enter 


Condition. 244 


enter'd into the land leaſed, and adjudg'd no plea; becauſe the covenant was collateral, and not for 
the doing a thing inherent to the land demiſed; but if the covenant had been, that upon the land de- 
miſed he ſhould do ſuch an act, the entry into the land leaſed may excuſe the act; and cites 15 H. 7. 
10. 10 E. 4. 18. 19 E. 4. 2. and 35 H. 6. Fitzh. Barre, 162. Ow. 65, 66. S. C. adjudged 
accordingly. 


3. If a man be bound to build an honſe, &c. he is excuſed if Bi. Cove- 


: "Tg nb: ID 2 | nant, pl. 31. 
the obligee will not ſuffer him to build it; for he cannot come upon e > 


the land without his will. 19 E. 4. 2. b. per Curiam.] 4. 8. which 

8 is the com- 
mencement of the S. C. and ſays it is a good plea in covenant brought for the not building, that the 
plaintiff commanded him not to build it, but a diſcharge it cannot be, unleſs it be by writing, where 
the covenant is by writing, as in the principal caſe it was; per the opinion of the court. 


[Z. If a condition be ts repair a houſe, he is excuſed thereof if a F':zh. Dou- 
ranger by the command of the obligee himſelf diſturbs him, and will bie Plea, pl, 


not ſuffer him to do it. 9 H. 6. 44. b. 1 


admitted by iſſue; and cites alſo Mich. 6 H. 6. 


the iſſue.] | 
[6. If leſſee for years covenants to drain the water that lands upon See pl. 2. 
the land before ſuch a dar, and after the {effar enters upon the land, ee = 
. 5 5 3 wy > dne notes 
and diſturbs the leflee ; this is a good excuſe of the performance of there 
the condition. Hill. 37 Eliz. B. R. per Curiam. ] Godb. 70. 
: : ; in pl. 8g. 
Mich. 28 & 29 Elz. Arg. cites a cafe in the ſame term in C. B. where leſſee for 5 years covenanted 
to build a mill within the term, and becauſe he had not done it, the letlor brought an action of co- 
| | venant; and the defendant pleaded, that within the laſt three years the leſſor forcibly held him out, 
cc. ſo as he could not build it; and by the opinion of all the juilices, he ought to plead that the ler 
for with force held him cut, otherwiſe it would be no plea. 


[7. If a man covenants with me f9 collect my rents in ſuch a town, 
if J interrupt him in the collecting thereof, this excuſes the cove- 
nant. 13. H. 7. Keble 34. b. ] | 

[8. If leſlce for years of an houſe covenants to repair it, and ts 
leave it in as good plight as he found it, and after certain ſj ar&s of 


1 , 5 
| fire come out of the chimney of the leſſor into an houſe not much re- 
„ by which the of the lefſee is burnt, thi ill excuſe th 
mote, by WNCN the Hoe :f ths efjee 15 burut, dus Will excule the - 
performance of the covenant to the leſſee, fo that he is not bound | 
„ to re-build, becauſe this comes by the az? of the leſſor himſelf, Trin. | 
N 12 Jac. B.] | | | 
9. If the condition of an obligation be, that the obligor ſhall in- 2 —_— | 
ferff the ebligee of the land before juch a day, alid after betore the day to ts 4 
n the abligee diſſciſes the obliger, and keeps it with force till after the ler v. Frau- | | 
* day, ſo that the obligor cannot enter, this will excuſe the perform- 2 8. - [4 
: : 4 ' Py ut Os 
"0 ance of the condition. Co. 8. Frances 92. ] Faye | 
J. *| 260] SES DEAT ones | 
8 Rep. 92. a. per Cur, in Francis's cafe. Where a perſon agrees to do a thing, he mutt e | 
* he has done all in his poiver to perform it, and he ouzhit WT ee to ſhew how it came to paſs, that it | 
Was not performed 1 43 that the deter tant was there and retulga oO accept, Or Wi: no! there at all, or 
2 on tlie laſt convenient time of the day walsh the * apf olnts tes dig the matter, ard all this the 1 
in f N plaintiff F 
ad 


rd 


we | Condition, 
plaintiff ought to ſhew to intitle himſelf to his ation 5 per Holt Ch. J. 12 Mod. 532. Trin. 13 W. 4; 


in caſe of Lancaſhire v. Killingworth. 

And upon this reaſon of law :5 the caſe in 8 Rep. a2. Francis's caſe, One makes a feefmerr, upon 
gerdition that the feegee hu re ·Ü in fen 1 by ſuch e day, and before the day the feoffee, or obli- 
Sor, is diſſeiſed by im that was to be infeoſfe ', and then the bord is put in ſuit, it is not a good plex 
to ſay, that you ere always ready to infeoff hun, but that he himielf before the day oufed you, but 
you muft proceed further, and ſay, that he Rept you cut of the pfeffion till after the day with free ; 
for though he bad interrupted you, perhaps you tight have come upon the Jand after and performed 
the agreement, or made a tender, which if he refuſed would have been tanta mount; for you cught not 
only to ſhew a diſturbance by him, bu: alſo ſuch continuance of thet difurbance zs mad it imy. flible 
for vou to perform on your fide, and in that caſe he ought to ſhew, that he came :; endeavour to make 
a feoffment, but could not do it by reafon ot the force he met with from the plaintiſt, and that had been 
a good excuſe; per Holt Ch. J. 12 Mod. 532. Trin. 13 W. 3. in caſe of Lancaſhire v. Kiliingworth, 


* Godb. 70. Fo. If a leaſe be made upon condition that the leſſee al not 
e permit or harbour any whore within the houſe to him let, and that 
not S. P. if he ſuffers ſuch women to ſlay there for 6 weeks after warning, &c. 
Ibid. 25. it ſhall be lau ful for the r ro enter; and after the Lee ſuffers 
Eres the ſuch woman to be there, and warning is given him by the leſ or; al- 
maker of g © £ 
St. Cathe- though after the leſſor commands the wiman to ſlay there for 6 weeks 
rine's caſe. yet this ſhall not excuſe the performance of the condition, becauſe 
S. C. ES. P. the leſſor did not do any act; and notwithſtanding the command, 
the leſſee might have removed her. * 35 H. 6. Bar. 162. per Cu- 
riam. Co. 8. Frances gr. B. ] | | 
Rep. 92. [II. But in the ſaid cafe, F the leſr ouſfs the liſſce, and with 
de force, and againſt the will of the Jefice, puts in the woman, and 
ccs's caſe . : : Ny _ 
cites S. C. Viotently makes her ſiay there with force, againſt the will of the liſſee 
* 5. PD. for G weens, this ſhall excuſe the performance of the condition. 35 
H. 6. Bar. 162. Co. 8. 92.] 
f12. If a leſſee for years covenants : leave part of the land at the 
end *f the term failgqwed and fit for wheat, provided that the leſſee, upon 
ſuch warning, may ſurrender and depart at any feaſt of Michaelmas 
at any time within the term, performing the covenants ; if after warn- 
ing he ſurrendere, and does not leave the land fallowed, he hath 
forfeited his covenant; for the acceptance of this ſurrender does 
not difpenſe with the covenant, in as much as by the covenant he 
is to accept thereof. Hill. 4 Jac. B. R. between MAayle and Auſtion, 
adjudged. ] 
Cro. E. 13. If tus are bound in a flatute, with a defeaſance, that they 
p55. Fe —_ two ſhall make ſuch aſſurance as fhall be d:wiſed, &c. if an afſurance 
according- be deviſed and tender'd to one, and he reſiſes to ſeal it, the condi- 
tion is broke for both; for he need not requeit both at one time, 
E 58 H. 41 Eliz. B. R. Lowe and Terry's caſe. ] 
Terr, and | 
Low: v. Redding, S. C. agjudg'd, 


[14. Upon a marriage between A. a woman and B. by inden- 
ture between A. and B. and C. a friend of A. it is agreed, That 
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the marriage is had, and then 4001. -f the ſub/lance of A comes to 
the hands of C. and for one year continues in his hands; but B, takes 
and detains in his hands of the ſubſtance of A. 730; ts the value 4 
* 190/, over and above the ſaid 400l. and this alſo again the wil of , 
C. ſo that C. hath not all the ſubſtance of A. in his hands; yet he 
ſhall pay according to the rate of $1. for every 1201. of the ſaid 
400 l. which he had in his hands, in as much as the words are, 
That he ſhall pay 81. pro guzlibet 100 l. Mich. 8. Car. B. R. be- 
tween Croje and Northey, adjudged upon demurrer, I being de 
conſilio querentis, ] 0 {4 
15. Where a man is bound, that he ſhall not refuſe to make ſuch Br. Condi- 14 
indenture, and he ſays that the plaintiff required him, and he was tions, pl. ag-— 1Y 
ready, and the plaintiff refuſed; and the other ſaid, that at another — In 19 
time the defendant refuſed, and the other e contra, and found for 
the plaintiff; and alleged in arreſt of judgment, becauſe the iſſue ; 
ſhould be upon the refuſal of the plaintiff & non allocatur, but the \ 
plaintiff recovered ; for the defendant ought not to refuſe at any | 
time; quod nota. Br. Repleader, pl. 15. cites 7 H. 6. 
16. If the condition had been to infesfff F. S. before ſuch a day, 
and J. S. in the mean time enter'd into religion, the obligation was | | 
ſaved by the condition. Br. Obligation, pl. 45. cites 2 F. 4.2 15 
17. Writ of entry of 40s. rent out of the monaitery of d. where Br. Condi- / 
variance was between the plaintiff and defendant for tithes, and the tions, pl. br. 
plaintiff granted to the defendant the tithes, and he granted the 40 5. E.. rs 
rent to the plaintiff and his ſucceſſors for the ſaid tithes, and the de- cordingli. 
fendant ſaid, that the plaintiff had taken 24 loads of the tithes ; judg- | 
ment 11 actio. And per Littleton and Brian the bar is no plea; for | 1 


* 


* „ ane 
© s 
vu EY 3 nts {4 


n 


where the rent was granted for the tithes, 40 is executed, therefore 13 
the one cannot be eſtopped for the other; for the grant of one 13 
thing for another is no condition. Br. Conditions, pl. 61. cites g bt 
V. 4. 19. 1H 

18. But where annutty is granted pro conſilis impendends, and 43 


— for this is a condition in law, and the counſel is executory. 
bid. | | 
19. So where one is bound to make a new pale of the park, and he 1 
ſhall have the ancient pale, there if he be diſturbed of the ancient | 
pale, he is not bound to make the new. br, Conditions, pl. 61. | | 
Cites 9 E. 4. 19. | =_ 
20. So where a man grants to me 101. ananity to have a gorſe or 
gutter in my land, and I ſtop the gutter or gerſe, I ſhall not have | 
the annuity ; for theſe are things executory ; and there if the one be | 
diſturbed, the other may do the like. Ibid. 4 
21. Aud where a man 15g to have my meadow in ſeveralty after the 
hay carried away, becauſe I ſhall have eaſement to carry it over his 
land, if he diſturbs me of the eaſement, I may diſturb him for the 
meadow. But it is not adjudged. Ibid. | 
22. But per Littleton, where a man grants an advunuſon to me, 
and / grant to him an annuity, and I diſturb him of the advowſon, 
this is no bar of the annuity, for both are executed; for the annuity I 
is executed by the grant. Ibid, cites M. 15 E. 4. 2. 15 | 
Vol. V. * 47 1 4 


the grantee refuſes to give him counſcl, this is a forfeiture of the 
| 


J. 12 Mod. 
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23. If the ob!igee h:imſ"!F be the cauſe that the don cannot be 
performed, this is no rice ; for it is his own act. Br. Con- 


ditions, pl. 127. cites 4 H. 7 
The law 24. Aman lurrendered copyhold to J. S. and is bound in an - 
ic 13 eat that F. S. ſpall enj5 * it without inter y uption ot any, and . 8. 
tenant at A terwards committed a fo: feiture, and the lord entred, the obli: ration 
common js not forfeited, becauſe it was his own act, D. 30. a. pl. 205. Hill, 


law, an 
Hen 28 H. 8. Compton v. Brent. 


ceaſes, the 
E>Ug2ton is ſaved, becauſe it was the act of the plaint.; ff Fimſelr ; quod not "Ibid, 


25. It is a general rule in conditions, that if the plaintiff himſclf 
be the cauſe of diſablement, fo as the c cannot be perform- 
F 247 ] ed, he ſhall not take advantage of the condition. Arg. Godb. 76. 
pl. go. Mich. 28. and 29 Eli. 
3 Le. 189 26. A, leaſed to B. at 401. per ann. and a ranger covenanted 
= ch. 29 Wt) A. that B. ſhould pay the 40 J. for the farm and occupation of 
| -0 Fliz. The lands; A. brought an action of covenant againſt the ſtranger, 
S. 0 in te- who pleaded, that before the day of payment, the pl rintiff ouſted B. of 
Lem verbis. the farm; it was objected that this was no plea, becauſe this is a 
collateral ſum, and not for rent iſſuing out of the land; but the 
court held the contrary, that it is a conditional een and that 
be conſideration upon which the covenant is conceived, viz. The 
arm and the occupation of it was taken away by the act of the 
pain tiff himſelf. 2 Le. 115, pl. 153. Trin. 32 Eliz. B. R. Bedell's 
_ 
Browal. 78, Acceptance H rent, is a diſpenſation of a forfeiture for non- 
S. C. & S. P nayinent oft * but not of a breach or a collateral condition. 


* +4 


by S Ei. Cro. E. 528. pl. 57. Mich. 38 and 39 Eliz. C. B. Marſh v. 
WAd Coe. ih ; 

urtis. 

28. Debt on a bond condition'd #2 fave harmleſs from a bond 
made te C. for payment of 1601. at a day and place, Sc. The de- 
fendant plead, tvat at the 4 of payment, he was going to the place 
to pay it; and the plamtis Ly cdi cauſed him ts be impriſoned till 
after , * -ſet of ihe fame day, to the intent the 1001. fhould not be 
paid, and * the obligation to be forfeited ; ; and ſo he could not come 
to the faid C. to pay him the ſaid 1001, Adjudged upon e 
that ſuch a bare ſurmiſe was no bar. Cro. E. 672. pl. 39. Paſch. 

| 42 Eliz. C. B. Morris v. Lutterel. 
8. C. cited 29. The condition of a bond was, that befor e fuch a day, the ob41- 
Hern. gar would procure ſuch a woman to marry the ebligee ; gne obligee 
$32. and goes to her, and toils her, bow barvaroufly he would uſe her ii the 
calls it a married him, and called her whore, and threatened to tie her to a 
ie boſt, and told her ſuch things that no woman in her ſenſes would 
caſe, - marry ſuch a man; after the day, debt was brought upon bond, 
and this matter ſpecially pleaded in bar, and adjudged to be no good 
plea, but that, notwith! tanding t the menaces, the obligor ought to 
have ſhewed, that he had done his utmeſt endeavour to procure her 
to marry him, but that ſbe by reaſon «f the menaces refuſed, and fo he 
was hiudrcd by the plaintift. Cro. E. 604. pl. 4. Mich. 41 Eliz. 


B. R. Blandford v. Andrews, 3 
5 . | 30. A ferff- 
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5 fear. ut was made on condition to pay 200 l. at ſuch a day, 
2 7 = make @ ſufficient leaſe of Bl. Acre, parcel mere for 21 years. 


The 209 l. was paid, but as to Bl. Acre it was in if; ted that that was 


vet continued in 5200 ion of, fo that he could not make a leaſe thereof; 
he feoffee demurr'd, becaulc it was not alleg'd that the leaſe of Bl. 
Acre was made but it was held that he need not to allege per- 
formance of that part, hecauſe it is , to be perform d; and 
his performing the poſſible part is ſuſkci-:: And here he cannot 
make a ſuffic ont leale, becauſe the fe- tee is alv ale 8 ſeiſed; and it 
is not intended that he ſhould make a leaſe by Happe eh the words be- 
ing that he ſhould make a ſufficient leaſe, 
Nich. 42 and 43 Eliz. B. R. Wigley v. Black wall. 
31. If A. be bound to B. that J. S. 1 ane G. before ſuch 
a day, and before the day B. marries with Fane, he ſhall never take 
advantage of tne bond, for Fat he Dunſcif i is the x BHD that the condi 
tien could not be perormid, and tais is S regalarly true in all caſes. Co. 
Litt. 086. | 
32. A mortgagor, or ebltzor mu 
mortoagee or obligee, and tender the Wee &c. i the mort: gage, 4 
&c. be in the realm of England; but if he be out of the reaim of | 
England, the other is not bound to ſeek him there, but hall have 
the ſame benefit as if he had made a tender. Hawk. Co. Lit. 
" 295. 
Dueen Mary granted t: T. a reverſion in tail upon condition [ 245 ] | 
FS. *%7 or his heirs pay 208. at the receipt of the excheqer, &c. the 55 
grantee ſhall have a fee; reſolved, that if afterwards the queen, un- y 


* 8 . 
Lirt. 8. 378. 


x Sebi} Bat ies 4 * 


der her £/ cat jeal, refuſes to receive the money, vet if the grantee S. C. & S. P. 

ten lers it at the receipt of the exchequer, he ſhall gain the fee; for g 

the queen by no means can countermand or hinder the increaſe of 

the eftate in ſuch caſe. Adjudged 8 Co. 76. b. Trin. 7 Jac. Lord ; 


Straſtord's caſe. 

34. In covenant plaintiff counts that he by indenture laſed bis Anevition 
perionage rendring rent, and the leſſee cavenaute ta pay his rent, of thzpollete 
The leſſee pleaded that before any day of pa ryment, the parſauage was ſe- Ph 55 
queſtred for non-payment of the firl fruits ; the court held this no charges all 
plea; for he does nt ſhew that any act was dine by the plaint 77 centagbondes 
himſelf in his defauit, and he cannot ſay that the leifor had nthi: 43 ay | | 
at the time of the leaſe made; ſo in caſe of an obligation [or pay- ſort depend- = 
ment of the rent; for he had bound himſelf to pay it, and the or- ingup n the 
cupation is not material waere the leaſe is for years or for lite; "_ Dee 
but otherwiſe of a leaſe at will. 


Het. 54. Mich. 3 Car. C. B. | 
Jcakill v. Linne. 


1. Oditer. 
: Velv. 23. | 
bs * 5 — « 1 — 7 * — , 
Mich. 44 and 45 Eliz, When a th'ng iſſues out of the profits, if the profits are taken away, 
that's nich iſſues out of them are alto 410:1 irzed. Ar.;. Roll, Rep. 198. cit:s 20 H. 6. a rent is re- 
ſerved out of land, if me 2 land be ericte che rent is diſcharys4, and fo it is if he haf ntered into 
an obligation to pay the rent ; becauſe it iſſues out or Tae proacs which are evicted, an! co.:equently 
the obl; ation and rent are dicke d. 


— Z——. — 


35. If he, to wion a thing is to be done, hinder the other, that 
is to do it, ever ſo much, yet "the other mu't uſe his utm/ 


v34rs on his ſide to perlorm; and thew taut ho nas Cons it, or elſe 
4 he 


audea- | — 


Bs. 


Cro. E. 780. pl. 14. | [4 
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he forfeits his bond, or breaks his agreement. 12 Mod. 5 32. Trin. 
13 W. 3. per Holt Ch. J. in delivering the opinion of the court in 
cale of Lancathire v. Killingworth. 


(O. c) What Things excuſe the Performance of 
Conditions, and what not. | 
Acts of him Who ſhall have the Advantage. 


[Refi] 


1. 77 the condition be t9 4 a collateral act, and not to pay mo- 
ney, which is of the nature of the principal ſum, it ſe-ms if the 
obligee re7u/cs it at the day, this diſcharges the whole obligation. 
D. 3. 4. Ma. 150. 84. 12 H. 4: 23. } | 
= 3 2. Detinue by executors obligation bailed by the teſtater to the 
1. its defendant, who ſaid that he an, N. D. bailed upon certain conditions, 
7H. 6. Ke. and prayed garniſhment againft N. and had it; M. came and 
ſaid that it was delivered upon condition, that if he refuſed to mate 
uch indenture to the tſlator when he ſhoau'd be required, that then it 
full be deltvered to the t:/tator, and otherwiſe to the ſuid M. and tad 
that ſuch a day he was ready to have made the indenture, and the teſ- 
tator refuſed; by which he prayed livery of the obligation; the plain- 
tiff ſaia that at another time, viz. fuch a day the teſtator required him 
and he reifufed, and the other ſaid that he did not refuſe, Priſt, and 
ſo to iſſue, and found for the plaintiff; and it was pleaded in arreſt 
of judgment, becauſe when the teſtator once refuſed, the iſſue ſhall 
be upon this plea, and the refuſal of the garnithee after is not ma- 
terial, and vet becauſe he was bound that he ſhould not refuſe, 
therefore it ſcems that he ſhall not refuſe at any time, and after the 
plaintiff recovered by judgment. Br. Conditions, pl. 49. cites 7 
. | | | 
F249 ] 13 In quare impedit, a man ſeiſed of a manor with advrufon appen- 
Bu: per H- dant enfeoff*d 3, upon condition, that they or any of them who ſur- 
_— nat gie or if. heirs, Within 40 days next after 10 years next en - 
Ca, that „ 7/47 the date of the charter, fhall re-infeeff F. and H. his feme in 
the retuial fall, the remainder to K. in fee, and they made a deed accordingly 
of the baron ahith letter of attorney to W. P. to deliver ſeiſin, and delivered it 
_ — to the attorney of M. in the county of E. ſuch a day, within the 
caſe, that 40 days, and commanded him to make the feoftment accordingly ; 
the feoffces chic attorney, ſuch a day and year, at the manor offered ts the 
cer to baron to make eſtate within the 40 days according to the deed and 
whom the condition, and the laren fie, and allo the attorney was upm the 
2 manor ail the 40 days, eau to have made livery. Br. Conditions, 
_— ue pl. 55. Cites 19 H. 6, 67, 73, 76. 
3s conteli-d 
that tne baron and feme are alive, and R. ought not to have it till after their deaths; and therefore it 
ſeems that alter their deaths they ov, t to inicoff him. And fo it is the be? opinion here, that by 
the 1-infal cf the baron and fame, ti. reofftees nal not retain the land ; for this was not the intent 


% 
. - + - 


* 


ol the ce, Werefore the entry of the feottor lawful, Ibid. 


4. And 


— —ů— ů —— 7 ro Ie I * 


fore the day is not material if he performs it at the day or before 


fuſes, it is no forfeiture. 22 Ed. 4. 26, 2 
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4. And / it ſeems that where time is limited, if a man refuſes at 
one time, he may agree at another day within the time, and all well, 
Quære. Ibid. ; | 

5. And if the baron and feme. die within the 40 days, there the 
feoffees ought to make eſtate to R. to whom the remainder is limit- 
ed, and if a die within the 40 days, the feoffor may re-enter ; for 
the feoffor ſhall not loſe the land where the condition is not perform- 
ed, and no default in the feoffor. Ibid. 

6. And if A. infeoffs B. upon condition to re-infeoff} him in fee, 
and A. dies, yet B. 6ught to infesF the heir of A. and if B. had ten- 
der'd @ feottment to A. and he rcfuſed. and died, yet the Heir of 
A, ſhail make requeſt, and thall have the land; quzre inde where 
no time is limited, Ibid. | 

7. Debt upon obligation by J. B. againſt J. C. who ſaid that the 
obligation is indorſed, that if A. made eſtate tail to B. before Mi- 
chaelmas, that then, &c. and that A offered ſeiſin to B. by ded jealed, 
and he refuſed, and that the obligation was made to the uſe of the 
ſaid B. It was held, that the refuſal of G. ſhall fave the obligation, 
becauſe the obligation was to the uſe of G. and conſequently G. 
was privy; but the ſame was not expreſly ruled, Br. Conditions, 
pl. 140. cites 2 E. 4. 2. 
8. Where a man is bound in an obligation to de a thing out of the If dee 
obligation, as to infeoff J. S by ſuch a day, and he offers a feof/ment, abligatian 
and the other refutes, he ſhall never be bound to make the feoff- of 1001. 
ment, and the law is the fame in like caſes; but of things within, with condi- 
as an obligation / 20 l. to pay 10 l. notwithſtanding that he refuſed 7174” . 
the 101. offered at the day, yet he ſhall recover the duty after, viz. crm ef rim- 
the 191, but not the penalty, for the 101. is within, and not dehors, ber, Se. er 
Br. Conditions, pl. 145. cites 7 E. 4. 3. V. gl 


ar arbitre- 


tient of the doing of an of, &c, this is cclliteral to the obligation, that is to ſay, is not parcel of ita 


and therefore a tender and refuſal is a perpetual bar, Co. Litt. 20%. a. 


9. And per Danby, the obligor ſhall ſay, that he attended all the 
day; contra per Littleton, for if the ovi:cee refuſes at one time it 
is ſufficient ; quod nota ; which Brooke ſays ſeems to be law. Br, 


Conditions, pl. 145. cites 7 E. 4. 3. 


10. Where the condition is to ds a thing by a day, the refuſal he- wt pl. 65. 
cites 15 E. 4. 
20. per tos. 


the day. Br. Conditions, pl. 67. cites 14 H. 8. 17. per Pollard, Cur. 


11. Refuſal and denier 79 him robbe is privy is material, and to a 


ranger is nothing to the purpoſe, Br. Conditions, pl. 20, cites 


14 H. 8. 22. 


(P. 0 [Excuſe, Acts of the Obligee, [Refrfal.] [ 259 ] 
I; IF the condition be, that the jon of the obligor Sal ſerve the 


obligee for 7 years, if he tenders his Jon, and the obligee re- 
Ed. 4. 2.] 
T 3 2. A man 


—— — 2 * 0 
* 8 
- > 4 „ 


250 Condition. 


A man is bound to F. N. that A. B. Hall mate obligation 7 
10 J. to the faid F. N. by a dc, and A. B. offers, and F. N. the 
chligee re fuſes „the obligation 1 is not forfcited; for the refuſal was b y 
the obli; wee himſelf; contra if it thal! be m by = to a rang er, and he 
retuſes, c. Br. Conditions, pl. 197. Cites 10 H. 6, 16. 


(P. c. 2) Tender and Refuſal. Plc adings. 


„D. BT upon obligation, with condidiag thet the e in- 

Fe off . 7. B. and His feme, and faid, that / De te nile rel eftate to 

the baron and feme, and the baren refuſed ; per Catcſby, this is no 

pica, but fhall tay, that the baron and feme refuſed; but per Brian 

J. if the baron once refuſes, the defendant is diſcharged for ever; 

and it the baron refuſes, it is the refuſal of the baron and teme. Br. 
Conditic lis, pl 62. Cites 15 E. 4 4. 5. 6. 

2. And 7% C15 held there, that refuſal cf a ranger to the go 
gation ſhall ſave the obligation, Ibid. 

3. Debt upon obligation; the defendant ſaid, that it is indorſed, 
that if the defendant, or any for him, come ts Briſtal juch a day, an; 
there ſbe to te the plaintiff, or bis counſel, Srifreie nt diſcharge of an- 
nuity of 405. per annum, which the Plains claims out of 17 us meſ- 
ſnages in D. that then, &c, and ſa 105 that A. and B. by aſſignment 
of the deſendant, came the ſame day to B. and tendered to jew to 
N. and VV. of counſel with the plaintiff „ a ſufficient diſcharge of the 
annuity, on they reſujed ts fee it; judgment ſi actio; and the plain- 
tiff demurr'd, and it was awa uded no plea by all the juſtices, after 
great argument, becauſe he did not ſew what aifet arge he tendered, 
as a releaſe Or unity of pal ion, &c. for this lies in the judgment of 
the er to adjudge it; but th ey ſaid, that if he came not there at 
the day, this thall be tried per Pais, Br. Conditions, pl. 183. cites 
22 E. 4. 40, 


(Q. c) Excißß.] Acts of the Obligee. 
[I. IF A. is obliged to B. and the condition is, that the for of A, 


ſhall jerve 2 for ſeven years, if B. take bom, and after, wits 
in the term, commands him to be gone from him, the obligation is 
not forfeited, 22 E. 4. 26. 

Bendl. 18. {2- It the condition of a bond be, that the obligee ſhall peaceally 
71.26. Anon. enjoy certain copy hold land without the mterr ufption F am, and after 
- pos the /5rd enters for a forfeiture by nonpaymont of the rent according 
awarded #2 the cuſ? am, yet the obligation is not forfeited, for this was the 

good, neglect of the obiigee himlelf. Hill. 28 II. 8. Dier 30. pl. 205. ] 
© 0x -1 3 bond was conditioned to deliver to the bl; zee a releaſe of 
cc. In debt brou; ght the o lg gor pleaden, ques 2d par atus fuit at the 
coy to feal and deliver 1, and that it was wrote, and wax fixed to 
the label, but the plaintiff refuſ 4 to ac.ept it; but by Chamberlaine 
J. the defendant did not do all that he mig zht have done without the 
Platt, tor he ſhould have [: ated it, but did not, and therefore the 
plaizitiil 5 


——— —ä4 . — — = 9 — 
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commodity of the ſervices, and the judgment in theſe caſes is diſ- for ever ee. 
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plaintiff's refuſal was not ill; for that would be acceptance of 41 
paper; and Haughton J. agreed. 2 Roll. Rep. 238. Mich. 20 Jac. NM 
B. R. Anon. | | 

4. A. gave a bond for his true impriſonment, and after eſcaped, 
and the marſhal aſſigns the bond to the plaintiff who ſues it to 
judgment, the obligee brings in the original defendant, and the mar- = « 
ſhal accepts him, and per Cur. he by the acceptance has diſpenſed | 
with the forfeiture of the bond. 12 Mod. 454. Paſch. 13 W. 2. 
Maſon v. Atherbury. | 


(R. c) [Diſcharged by] = 
Acts of both. 5 


Ir. I F the liger pays part of a ſmai! ſum contained in the condi- 
1 tron at the day, without any renten of the re}, yet the whole 
obligation is forfeited. 21 Ed. 4. 25. B.] 
2. If the condition be, that he fhall net diſturb the olligee in 
certain land leaſed to him; yet if Ve /urrenders to the obligor, this is 
a good diſcharge of the obligation, 22 Ed. admitted.) 
K If a condition C is] 61 Roy Pt tormance Wt the acceptance per Brian, 
of the sbligee after will not excuſe. 20 Ed. 4. 8. 6.] contra Soli- | 
ard, and the 4 
reporter ſays, I eo quere. | 


4. If A be bound io an abbit that B. ſhall inferff the abbt by ſuch 
a day; there if B. enters into religion in another houje before the day, 
the obligation is forfeited ; and contra if ne enters into religicaun with 
the ſame abbot, for now the obligee is in default by acceptance of 
him into religion. Br. Conditions, pl. 127. cites 4 H. 7. 3. 


- Bs ine 1 
I Vie. > — . — x. 


(R. c. 2) Excuſe pro Tempore. A 
| A C6 id, ent. : h | 
I. INE by an abbot 7% find a chaploin to chant in ſuch a chapel Br. Condi 
or church, the defendant ſaid, that the church or chapel fell tions, pl. 
ſuch a day, &c. fo that he could not do his ſervice there; per Keble 23 
this is no plea, for the conufor is bound to do it there, and there- chat the * 
fore he ſhall make the chapel ; but the opinion of the court clearly obligor is 
was, that the plea that the chapel was fallen was. a good plea for the denen 


. Brook favs #3 
time, and that the conuſee ſhall make the chapel who took the De if | 


tringas ad facienda ſervitia, which cannot be till the chapel be re- 

built; but judgment may be given, quod ceſſet executio, till the 

chapel be made, per Keble; but per Fincux contra. And this caſe [ 252 ] 
of the divine ſervice is the default of the plaiutiſf for not making of 
the chapel ; ſo judgment thall not be given for the plaintiff where all 
the default is in the ſame plaintiff, and the defendant ſhall not do 
divine ſervice in the place _ chapel is fallen, and it is a bar 


for 
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fer the time; per Fineux, Brian and Danvers, but per Vaviſor it is 
a bar tor ever. Br. Bar, pl. 111. cites 16 f. 7.9. | 
S. D. Br. 2, if a man be bound to carry the corn to the barn of F. S. and 
— ec the barn falls, he is diſcharged of the carriage. Per Brian. Ibid. 
10 H.. 13. 3. Covenant 79 /evy a fine by him and his wife ot the reaſonable 


35 Elz. 


totum. 

®* > Pronnt, LI. 1 F a man be bund in 201. to ds a collateral act as a feoftment, 
&. * or to be bound in a ſtatute, or to render a true account; 
S. P. ; 


3 Cb. there mney er other thin given in ſatisfactian is no performance 
—+ tf the of the condition. Co. 9. * P-vi& 79. b. 1 D. 4 H. 8. 1. Perkins 


condition 8. 752. contra 4 9 H. 7. 18. per Vaviſor. H. 13. Jac. B. R. be- 


F—_— tween S Foreecod and Dictan adjudged, (*] that money cannot be 


e ES ms . 
(")F0l-252 given in ſatisfaction. || 12 H. 4. 23. adjudged. Contra 4 H. 6. 
be to make 23 admitted. 
up an ac- ä : | 
count, it is no plea that he made him a leaſe of a houſe and land in full ſatisfaction of all accounts, 
&c. D. 1. Paſth. 4 H. 8. a | 

T S. C. cited 9 Rep. 79. b. | : 

$ Bult. 148. Morewoce v. Dickens, and was on a bond of 201. conditioned to deliver to the ob- 
leee before ſuch a day fo much lead; the cefendant pleaded, that before the day ar the requeſt of the 
plaintiff himſelf he had paid one S. 101. which the plaintiff was 'indehted to him, and this he paid for 
the plaintiff in full diſcharge of the firſt bong, and that 1» the plaintiff had accepted of ic. The whole 
court were clear of opinion that the nlea was not good, and that the plaintiff ha: good cauſe of de- 
murrer, and gave judgment for the plaintiiF Rol. Rep 296. pl. 5.S. C. ſays it was adjudged 
per tot. Cur. againſt the plaintiff, (But it is added, that it ems it was for the plaintiff.) 

Br. Conditions, pl. 41. cites S. C. for the condition being to be bound in a flatute the acceptance 
of a lcaſe of + houſe for his lite in ſausfaction is no performance, for this is a condition dehors, and muſt 

= 


be periormed ſtrictiy. Fitzh. Barre, pl. 189, cites S. C. Bult. 148. Arg. Cites 9. C.— 
S. C. cited 9 Rep. 79. d. Co. Litt. 212. b. S. P. | 


In ſuch [2. But when the cendition is to pay maney there any other cel- 
eaſe he lateral thiug will be a ſatisfaction, C * Petoe, 79. +19 Ed 
payment lale ral thing will be a fatisfaetion, Co. . extoe, 79. +19 Kid. 
of another 4+ I. B. E-43 H. 4. 23. B.] | 

thing s | 

good, if the obligation be to pay a certa'n ſum of money; per Coke Ch. I 2 Brownl. 131 in S. C. 

+ Br. Conditions, pl. 161. cites 18 E. 4. 15. 17. 20. and is the S. C. with that of 19 E. 4. 1. b. 

1 Br. Conditions, pl. 41. c tes S. C. as ii he pays corn for the money, it is good; per Hanke. 
Firzh. Barre, pl. 129. cites S. C. 

Co. Litt. 212. b. J. I. and ſays not only e/ ings in poſſeſſion may be given in ſatisfaion, but alſo if 
the feoffee or obligec accept a ftaiute or a bord in ſatis faction of the money, tis a good ſatisfaction. 
—— Bld. 149. 5. >. 

Debt upon condition upon obligation te pay 101. before ſuch a day; the defendant ſaid that before 
the day of payment he de/iwered a borſe in full fatisfation, ton hich be agreed, judgment ſi actio, and 
2 good plea; by which the plaintiff took the rece:pt by proteFativn, and treverted the agreement; 
but it ſeems there that it is a good plea that he did not pay the horte, Br. Conditions, pl. 199. cites 
2 R. 3. 22,— C0, Litt. 212. b. S. P. 


[3. A man Gund in 200 quarters of malt, upon condition 70 
pay 20 J. A ring or horſe, or other collateral thing, is a ſatisfac- 
tion, Co. 9. 79. [a].) 
| [4. 80 


—— y ———— ——— — 


reque/? ; lickneis of the wife is excuſe. Mo. 124. pl. 270. Patch. 
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[A. So a feoffnent upon condition 20 pay 20 J. A collateral thing Co mY 8 3 


is a ſatisfaction. Co. 9. Peytoe, 79. la]. ] eG 

of teoffment 
in mortgage, if the feoffor pay to the feoffee a boy fe or geld ring, &e, in full ſatisfaRticn of the mo- 
ney, and the other receives it, it is goo enough, an! as Hrong as if he had received th money, though 
the horſe was not the twentieth part of the value, b-caule the other had accepted it in full latis faction. 


Co. Litt. 8. 344. 


5. A man bound 77 20 quarters of grain, conditioned to pay fi ve 
quarters, money or other collateral thing, is not a ſatisfaction, be- 
cauſe of the original contract 

[6. But othertoiſe it is in contract without deed, Ca. 9. 79. b. J In ſuch caſa 


payment of 
money is a clear diſcharge of the contract; per Haughton J. 3 Buli. 149. 


I[7. If the condition be 79 pay a leſs ſum at a day; if the obligee, Sn. 
agrees that he ſhall pay an horſe, or other thing in ſatisfaction, yet tions, pl. 
it he re/«fes it, the obligor ought to pay the ſmall ſum at the day, 161. cites 
otherwiſe he hath forfeited the obl; gation; for the agreement by parol, 15 E. 4. 15, 


17. 20. and 

without atceptance, cannot alter the agreement by deed b ore. 19 Es . 

4. 1. b. 2. ] . mencement 
of the 


S. C. cited by Roll; but if the obligee accepts the horſe in recompence, this is a good d.ſcharge of the 
bond. Ibid. | | ; 


[8. $2 if the. condition be t ere an houſe of ſuch a length, &c. he 
cannot plead anther agreement in anither manner in "atis/aCtion. 
thereof, unleſs it be by deed. 19 E. 4. 2. 6. per Curiam. ] 

[o. Ss if the condition be ts pay a jm all jum at D. at juch a lay; So in debt 


on @ bond, 
an arreement to pay at anther Place; without acceptance, is not a the 3 


diſcharge. 19 E. 4. J. b. dant pleaded 


that before 
the day, the plaintiff, in regard the plaintiff's cattle had done ſome treſpaſs on the defendant's lands, 
gave him a longer day of payment of the money, which day is not yet come; adjudged per tot. Cur. 
to be no plea, becauſe a parol agreement cannot diſpenſe with a bond. Cro. E. 697. pl. 8. Mich. 41 
& 42 Eliz. B. R. Haytord v. Andrews, 


ie 8. if a thing be to be done by 2 of ſary to the perſon Br. Cn 
ons, Pl. 191 


ef any perſon, and the obligee appoints him to do it at a place in dg. 4 
certain, yet if the perſon be not there to accept it, it is not diſ- 15. 7 20, 


charged, but the other ought to ſeek him. 19 E. 4. 1. b.] 5 and is part 


of the S. Co 


[11. If a condition of an obligation be tg pay IO l. at a day at D. * Br. Con- 
if the obligee accepts it at another place, it is a good performance tions, pl. 


21. cites 

ithout deed. *4rE. 3. 25. +46E. 3-29. 43 U. 49 11 
H. 4. 50. 62. 21 E. 3. 45. 49 E. 3. 6. ee 
pl. 121. des 
I, C. Sce (Q. b) pl. 1, 2. S. C. + Br. Conditions, pl. 31. cites 8. C. Br. Dett. pl. 
43. cites 5. C. f Br. ſtoppel, pl. 53. cites d. C.m—Fitzh, Eſtoppel, pl. 95. cites 3. C. 


Br. Charters de Terre, pl. 20. cites S. C. but nut S. P. 


C72. $9 if the defeaſance of a ſtatute be to pay at D. ſo much oy — 
ance, p „14. 


rent, 46 E. 33 4. 1 | cites 5, C. 
& S. „. 

as to payment of money, but mentions nothing as to rent. itzh. Audita Querela, pl. 1. cites 

8. C0 .—— (). o) l. a. 8, . ö 


SENS! 


—— 2 — 
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[13. If a condition be 72 pay a rent to the abligee, an agrecment 
to pay to his bailiſ who Heftes, is no plea without deed, Dubi- 
J 254] tatur, 9 H. 6. 29. b.] 


Br. C ond. (14. If a condition be that a Ir anger ſhall infesff the oblige of 


NS. 


8 5 land, which the franger tenders, and be refiiſes to accept, but by his 
*. 22, L cammadua he inf Fs 5 this is a good performance without 
7 5 8 


* Long deed. 42 E. 3. 22. b. It feems the refuſal is the great cauſe 
F-* 2 thereof, yet there the iſſue is taken upon the command. 

b. as in : 

Koll.] and the plea held good; but Brook fays quod mirum ! ae - the contrary is held Trin. 12 
H. 4. 23. becauie things de hors ſhall de taken ſtrictly ; but payment to the plaintifi and payment to 
a ſtranger by his command is all one. Fitzh. Barre, pl. 190. (bis) Cites 8. C. 


Br. Condi- [ 5. If the defeaſance of a flatute be to pay 10 l. rent at a day, it 


Sees 1s a good performance without decd, that he paid part for the ex- 


but FE 8 Pe lic. 27 of oute of th L con ſces, and the reſidue for the 1 of the 
thing as to houjes (which he himſelf was not bound to repair) by the command 
duc of the conuſee. 46 E. 3. 33. b. adjudged. 


b ng with- 

out greed, 

but on y that it was by command of the conuſee, and awarded a good performance z and Brooke ſays 
that ſo it tems it amou ts to a payment per auter mains; quod nota.— Br Audita Quexela, pl. 6. 


cites S. C. accord: nzly. 


Br. Condi. 6. If a e be made by deed, rendring rent upon condition, 


e e is a good performance, go by accord the rent ſhoulda be re-couped 
5. C:—— for the table of the leſſor. 47. E. 3. 24. b.] 
Br. Cove- 


nant, pl. 13. cites S. C. but Brooke ſays, quære if ſuch agreement without deed be ſofficient to dif- 
char e a covenant which is by de d; for by Parn. it is not ſufficient. A condition was to pay 
money at Mich. ard it was agreed between the parties that the plaint'ff ſhould reta n fo much rent as 
the monies due to the oblige*® on the day they were payable ſhould amount unto, in latisfaction of the 
monies; but becaute the rent was nat due till after that day, he cou d not contract for it, and con- 
ſequen ly the condition was not performed. Arg. Roll. Rep. 296. cites Mich. 40 & 41 EILiz. Andrews 
v. I. rrington. But ſays that it was there agreed, and that ſo is 22 E. 4. 5. that other wiſe it is in 
calc of 2 ob! ligations becauſe both are autiese 


[17. If I deliver money to another withiut deed to my uſe, and 
make a defeaſance by deed to pay a leſs fum, if I accept corn in ſatiſ- 
factien without deed, this is not any diſcharge, Contra, 18 E. 3. 
5.1 

ee! 7 7585 If the obligee accepts the thing to be done ter the condi- 
ion is breke, (* 10 this is not 2 d eiſcharge of the obligation with- 
+ B.. Con- out deed. + 46 E. 3. 29. b. {47 E. 3. 14. Contra, 18 E. 3. 

dit one, vl. 58. b.] 


. cites 

8. C .— Br. Dett. pl. 43. cites S. Go 1 Fitzh. pl. 218. cites 8. Go 

3 7 [19. If the condition be te fand to an award ts be made ſuch a 
32 day ; if at the day 19 award is made, but the arbitrators, by aſſent 
KC. of parties, appeint anther day to do it, and do make it at the day, 


yet he is not bound to perform it. 49 E. 3: 9- demurrer, ] 

20. If a grantee of an annuity, pro conſilis umpendends, promuſes the 
grantor te come to a certain place at a certain day te give him counſe!, 
if he does not come at the day there, yet the condition | 1s not broke, 
for he is not bound by the condition to go there, and this cannot 
alter it. 21 E. 3.7 b.] 
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8 4 Adjudg red tor 1 plaintiff that t 
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21. If the diſſe ifee takes hamaze ef the ilch, this ſhall bind him 
for his life, and cantra against the heir in writ of entry ſur diſſeiſin. 
Quzre of the diſſciſec. Br. Acceptance, pl. 16. cites 17. All. 3. 

22. Debt jar meat _ drink, it was ſaid for law that it is no 
plea that a ſtranger has made an obl:gatizn ta the plaintiff for the 


fame debt, contra to lay that the plaintiff h:mfelf has made an obli- 


gation to him for the ſame debt, tho' it be in ſuch action of debt 
in which the defendant may wage his law. Br. Dette, pl. 19. cites 
28 H. 6. 4. 

23. Condition of a bond was, that a „ranger ſball pay io the al- | 
Lace 19 /. ſuch a day. The defendant pleaded mes by the | 255 J 
p! laintiff of a horſe in ſatisfaction at the day, This was held a good 

plea z but if the payment had been to be made by the ſtranger, or 

6 the obligor himſelf f a /tranger who had accepted ſuch re- 
compence, the plea would not be good; for it ought to be per- 
formed ſtrictly according to the condition. D. 56. a. b. pl. 18, 19. 
Trin. 35 H. 8. Anon. | 

24. When the condition is for paymert of money, there is a di- 
verſity when the money is to be paid fo the party, and when to a 
ſtranger; for when the money 1s to be paid to a ſtranger, there if the 
{tranger accepts an horſe, or any collateral thing in 2 tion of 
the money, it is no performance of the condition, becauſe the con- 
dition in that caſe is ſtrictly to be performed; but if the condition 
be, that a ſtranger ſhall pay to the obligee or feofree a ſum of mo- 
ney, there the obligee or feoffee may receive @ horſe, &c. in ſatiſ- 
faction. Co. Litt. 2 12. b. 

25. Right or title off ceholl or inheritance cannot be barr'd by Az eitel 
any collateral ſatisfaction but by releaſe or confirmation, or ſome 3 3 
act which ! is tantamount. 4 Re ep. I. Mich. 14 & 15 Eliz. Ver- of Fo wo 
non's caſe. v. D.ckon. 

26. Debt on a ſingle bond for 8 l. The defendant pleaded, that 


after his entering into that bond, he enter'd into anoth wy to the plain 


tiff of 14 0 for the payment of 7 J. at ſuch a place and 2 not vet 


come, which the plaintiff accepted : OY ge of the / uid bond for 

e plea was ill, _— not any 

bar, Cro. E. 716. pl. 40. Mich. 41 & 42 Eliz. C. B. Manhood 
v. Crick. 

27. Debt on a lend; the defendant pleads that he hath given a 


bill of exchange in | wee (tion, and ruled a good plea, Comb. 19. 


Paſch. 2 Jac. 2. B. R. Hilliard v. Smith. 
28. The reaſon why a collateral thing cannot be ſatisfied with And per 
money, or other collateral thing is, becauſe the collateral thing Coke Gl Jo 


: 2 real r 
15 not due, _ {9 no e can be made of it till the day of wi — 


payment, g. Roll, Rep. 296. pl. 5. Hill. 13 Jac. B. R. in cafe ma; beturit- 
of F _—_ = v. 1 0 by « they 
CON 4A 


thing is, becauſe it is of a certain v aluc. Arg. Roll. Rep. 297. Hill. 13 Jac. B. R. in cate ot Fore- 
wood v. Dicton. | 


29. 1 debt by an executor hen a bend to his teſt: itor, the de- 
fendant confelled the bond, but pleaded, that he gave another bond 
to the teſtator in ſatis/ac/icn of that bond, which bend the teſtator ac- 

| | cepted 


— oe _—— 
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Condition, 
cepted of in ſatisfaFim. The court held it an ill plea to ſay, that 
one did accept of c choſe en action (for fo is a bond till the debt 
is recovered) in ſatisſaction of another choſe en action, and here 
the defendant has cont-fled the debt, and at another day. judgment 
was given againſt hin. Style 339. Mich. 1652. E. R. Brock v. 
Vernon. | | 

30. A. ſells land to B. A. takes a leaſe of the fame lands of B. 
at a rent beyond the value, with a condition of re-entry, and gives 
collateral ſecurity for the payment of the rent, A. was arrear 5 
years rent. B. re-enter'd. A. could have no rei againſt the col- 
lateral ſecurity without payment of the arrears, as well after as before 
the re-entry; the land was worth but 1601. but the rent was 2501, 
per annum. Chan. Caſes 261. Trin. 27 Car. 2 Anon, 

31. A. is bound to B. to pay B. 1091, B. may take any collateral 
ſatisfaction for it; but if A. is bound to B. to pay C. 1007. there 
C. ſhall not receive any collateral ſatisfaction to fave the bond, for 
he cannot alter the terms of an agreement made between ſtrangers; 
per Holt Ch. J. Farr. 144. Hill. 1 Ann. B. R. in caſe of Booth, 
alias Gould v. Johnſon. | 


(r. e) Who may diſpenſe with a Condition. 


A Fran ger. 


[I. IF the condition of an obligation be, to aſſure a copyhold to A. 

* and B. his wife, (who are ſtrangers to the obligation) for the 
life of C. and the obligor at the requeſt of A. ſurrenders it to the uſe 
of A. &c. to the uſe of ſuch perſon as he ſhall nominate, this is not 
zny performance of the condition; for A. who is a ſtranger can- 
not diſpenſe with the condition, nor by his agreement alter the 
thing to be done, but he ought to take it as the condition limited 
it. Mich. 15 Jac. B. R. between Stile and Smith adjudged upon 
2 demurrer.] - EY” 


(U. c) What Things will excuſe the Performance of 


2 Condition. | 


Acts of him that ſhall have the Advantage, Ab- 


72 2 2 8 


fr. IF a thin be to be performed by a condition, which cannot be 
performed without the preſence of the obige there his abſence 


ſhall cxcuſe the performance. 12 H. 4. 23. b. 


Br. Fritre 
ie, 


conge it o 


pl. 39 cites 


2. If a condition be to maze a ferffrent to the obligee, if the ob- 
ligee be not preſent at the time, the performance is excuſed. 12 
H. 4. 23. implied. 

3. Ita rent be reſerved to be paid at a certain day upon cendi- 
tion, if the ee be ready at the day, and none comes for the leſſor, 
20 this 


J ² En TC 


0 ry 


his 


the obligation) at a certain day, though he in remainder be not S. C. ac- 


not come that no eſtate ſhould be made. 


Condition. 256 


this will excuſe the performance of the condition. (And here the = _ 1 
A 01d. 81. a 
leſlor ought to demand.) Contra 4 H. 6. 9.4 n = 4 11 
11. 8. P. 19 

accordingly. See Tit. Rent (P. a) pl. 2. S. C. and the notes there. 


IA. If the condition be fo enter into a /tatute ts the obligee, if the 
obligee be abſent at the day, yet becauſe it may be performed in his 
b/ence, he ought to do it. 12 H. 4. 23. b. Otherwiſe e contra. 
12 H. 4. 24. b.] | | 
[5. If an abbot covenants with B. 2 ſing maſs ſuch a certain day 
in his manor of D. for him and his ſervants; though B. nor his | 
ſervants do not ſtay there, yet he ought to ling. 42 E. 3. 3. b.] : 5 
[. If a condition be to tate an eftate to Hingſel, for life, remainder We | 


G . ap a : tions, pl. 
10 another, (who is privy to the condition, and is to have benefit by Re ch. e 4 


there at the day, yet it is forfeited if it is not taken accordingly; ee, 
For this may be performed notwithſtanding his abſence. 40 E. 1-36 for le, 
3. 12 | remainder 
to the plain- 
tit?, or grant it otherwiſe, though the plaintiff be not preſent, Br. Garniſhment, pl. 12, cites 40 
I.. 3. 11. S. C. adjudg'd for the plaintiff; for it was not laid in the negative, that it the plaintiff did | 


( 257 ] | 

[7. But in this caſe, if the condition had been alfo, that he in the i} 
remainder ſhauli be preſent at the dy, his abſence would excuſe 4 
the performance of the condition, ſcilicet, of the taking of the re- | 4 


mainder, and of the leaſe to himſelf allo. Contra 40 E. 3. 12 
8. He who will have advantage of the condition ſball make the at- : | 
tendance, and therefore in debt upon an obligation the obligor ſhall 
make the attendance, and fo it {all be pleaded, and upon leaſe for 
years the leſtor ſhall make the attendance. Br. Entre Congeable, 
pl. 2. 3. | 
9 Por he of whije part it comes to plead the condition, ſhall make =" 
mention Of the whole day, which fee in the end of the book In- 
trationum Placitorum. Br. Entre Congeable, pl. 2. cites 20 H. 6. 
30, 31. | i | 
10. And therefore it was faid, that the tenant may come the laſs , | 
inſtant of the day, and this ſuffices, and of the cbligee the lite; con- 3 
tra ex parte the obligor or leſſor, for they ſhall plead the condition, 
and therefore they ſhall make the attendance. Br. Entre Con- | 
geable, pl. 2. cites 20 H. 6. 30, 31 & 32, & 36 H. 8. accord- | 
ingly. | 
11. In debt, A. was bound in 40/7. to B. that C. ſhould infesfF 
B. of fuch a manor by ſuch a day, and ſaid, that the ſaid C. ſuch a 
day, viz. in the vigil of the day, was upon the manor all the day to 
have inſeoff*d B. and B. did not come all the day. Sulyard ſaid, 
that B. was there upon the manor all the day to have taken the 
cltate, abſque hoc that C. was there, and good; for the firſt plea 
in the affirmative ought to make the iſſue, and the refuſal of the 
obligee is not material in this caſe, Br. Conditions, pl. 186. cites 


22 E. 4. 43. 
(X. c) What 
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257 ” Condition, 


3 (X. c) What Thing will excuſe the Performance 


8 of the Condition. | 
In what Caſe he, that ſhall have advantage, ugh 
40 do the firſt Act. 
Ac. of tim that ſhall have the Advantage. 


Br. Condi- by IF the condition of an © bligation be, that the 6% gor, being a 


tions, pl. 
3 parſon, ſhautd reſign to the obligee within a certain time fer 
S.C.ac- @ certain penſion as they ſhould agree, the ovligee ought to agree for 


8 penſion, and tender a de thereof to the obligor belore he | is bound 
0 reſign. 14 H. 4. 18. b. 


am 
Fitzh. 


Bazre, pl. 90. cites S. C. 


[2. If an annuity is granted till he is frometed to a benefice by the 
R if the grantee N accepts a bene ce from another, and 
after tne grantor er him a preſentation to his benefice, and he 
refiges, the annuity is determined. 17 Ed. 3. 11, dubitatur. 
Dr. FEatre 3. Where a . is to be paid upon condition at a certain day, he 
cannot enter for the condition broke before a demaud of the rent, 


. 2. ci des 

* — * 20 HH. 6. 30, 31. + 40 Ait. 11. adjudged. ] 

Fitzh. Entre 

Cong [able „ pl. 6. cites S. C. + And Fitzh. Ibid, cites 40 All, accordingly ,umm——}r, Condi- 


Ka, pi. 216. cite, Ss C. — Br. Entre Con 28 2&4: le, pl. 8 81. Citc5 S — * * 


4. And the demand ought to be at the day, and it is not ſuffi- 
258 cient after. Contra 20 H. 0. 31. | 
1 5. Where a rent is reſerved to be paid en condition at a cer- 
Corgeable, Fain da, the Ar ought 60 demand it, at the day, otherwiſe the 
5 2 tes performance Of the condition is ſaved, aitheugh the leſſee was not 


18 „ pl. 22s there ready. Contra 4 II. 6. 9. | 


Pl. 11. S. P. accorcingly,ummSce Tit. wank (P. a) pl. 2. 0 C. and the notes chere. 


— Entre 6. If the condition of an aotigation be 2: pay a ſum at a certain 
geadle, Gay, the obligor ought to tender it without any demand. * 29 H. 


$0 6. 39. 2 Ed. 4. 3. b. 8 Ed. 4.1 ] 


Br. Albite- [7- If I am bound ts be attendant upon 351 at all times when van 
n 1 t. 7. come te your manor 5f D. I ſhall be bound to take notice ꝛuhen u 
70 tes 100 come to your manor of D. at my peril, without any notice given 5 
3 „ You. 8 Ed. 4. 1. b. per Bingham. ] 

E — — 


J. zh. Arblitrement, 2 15. cites S. C. & S. P. by Cateſby, which Jenny agreed. 


B. Arkitre- [S. If the condition of an obligation be to land to the award f 
es? J. S. &c. who awards a certain thing to be done to another at a 
and bays it day, he ought to perform it at his peril, without ny notice given by 
a. ch] ; any other. 8 Ed. 4. 1. * 
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eher notice ought to be given, eſpecially where the obligation is made to the arbitrator himſelf, but it 
vas not adjudged, Fitzh. Arbitrement, pl. 15. cites S. C. and ſays, vide T.ibrum, for it was well 
debated three t mes, and ſeveral good matters are in the caſe, — Br. Notice pl. 18. cites 8 E. 4. I. 
10. 8. Rep. 92. b. in Francis's caſe, per Cur. cites * 18 E. 4. fol. [ 18. Ja. & 24. a. that 
it was held by all the court, that the plea of want of notice was ſufficient, and that it was there agreed 
by Brian, Vavaſor, and C ateſby J. that in ſuch caſe of Arbitrement the vbligor muſt take notice at 
his peril, and ſaid, that ſo it was adjudged in the ſame king's time in B. R. and that ſo the law 
* ith ur queſtion ag zainſt a ſudden opinion in 8 E. 4. fol. 1. a. 
* Br, Notice, pl. 13. Cites S. 3 Dette, pl. 168. (169.) cites S. C. 


9. A man was bound in a bond to make a ſufficient leaſe to the Pal. 27. pl. 


' obligee before juch a day, the fame to be made at the cats of the 95. 10 8. C. in 


totidem ver- 
liger; in debt upon the bond it was holden a good plea, that the bis. 


plaintiff did not tender the coſts to him, and if he had, that then 
he was ready, &c. Mo. 22. pl. 76. Hill. 3 Eliz. Anon. 

19. D. made a deed of feoffment of lands in divers counties, dated 
15th Octob. 4 Mariz, upon condition the feaffee ſhould re-infeot} him 
of ail the lands within 20 days after the date of that deed, and it was 

relolved that if D. made his feof/ment but 5f part within the 20 days 
the condition was not broken, though all were not reconveyed 
within the 29 days according to the letter of the co on; which 
is entire. The reaſon was, becauſe it was His own fault th. it it was 
not conveyed, without which it could not be conveyed, and there- 
fore the Jetter was abridged, the condition being taken that & rnd 
reconvey ſo much as was conveyed, Hob. 24. Cites it as refolved 26 
Eliz. in lord Dacre's caſe. 

11. Condition was, F ohliger bifore Faſter pay 109 fo 25 obligee 
bs ready at payment . of to enter into hond of 200 l. with ſureties 
. to purchaſe ſuch land, &c. that then, &c. per Wray Ch. ] the firſt 
act is to be done by the obligor, and at the payment the other is to 
do that which to him belongs to do. 4 Le. 91. pl. 190. Paſch. 31 
Eliz. B. R. Harris v. Whiting. 

12. Covenant to ſcal and deliver a leaſe for years ta commence from 
Michaclinas next, and a bond for performance of covenants, and on 
an action of debt brought on that bond, the breach aſſigned was, that 
the obligor had mt mad: any part of ſuch 1 leaſe before the ſaid time, 
whereupon the oblizee put one part in writing and tendered it to 
the obligor to ſeal, which he refuſed. Et per Cur. where a man [259 
covenants to ſeal and deliver a deed, he is bound to put it in 
writing z but if he refuſe, the covenantee may do 5 and 'tis 
warranted by law. 2 Roll. Rep. 177. Trin. 18 Jac. B. R. Steele 
v. Spight. 

13. A. covenants in conſideration of 20 l. paid, and 591. more 
to be paid, to grant a leaſe of an houſe to B. to have and to hold 
far the life of B. an of tws ether ſuch pc 15 as B. ſhould name, 
and after covenants 70 deliver 272 Here Chriſimas; B. does 
not name the two lives before or at Chr: iſtmas. nor does A. give 
poſſeſſion. B. brings covenant becauſe A. did not give poſſeſton; 
but achjudged for defendaut. Cart. 206. Trin. 21. . B. 
Twiford v. Buckley. 

14. Debt upon bond conditioned e pay 15094. the plaintiff” af- 


ging over to the defendant ſuch a judgment. Detendant pleads that 


Plaintiff had not ailigned, Plaintift replies, that he Was ready to 
LAGS 
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259 Condition. 
ſign. Judgment pro Quer. for it was ſaid that payment of tue mo- 
ney, and aſſignment of the judgment, were concomitant acts; and 
therefore the defendant could not excuſe himſelf merely upon the 
neglect of the plaintiff, but ought to have pleaded fender of this 
money, though he was not hound to have paid the money in con- 
ſequence of the tender, unleſs the judgment was at the fame aſſign- 


ed over to him 10 Mod. 153. 189. 222. Paſch. 13. Ann. B. R. 
Turner v, Goodwin, 


(V. c) In what Caſes the O3/igee ought 79 ds Ib 
3 firſt Add. | 
[And whe? is a /ujrcrent doing ſuch firſt Act.] 


Every one [I. 1 F the condition of an obligation be fe levy a fine to the ohli- 
* 45 OD gee, he is not bound to levy it, if the obligee does not ſue a 
ere men- . . : 
toned fe m Writ of covenant againſt him. 18 Ed. 3. 27. b. 8 Ed. 4. 2.b. per 
to be miſ - Markham, 21. b. Co. 5. Palmer 127. 7 Ed. 4. 2. b.] 
cited; for | : | 
I do not obſerve any ſuch point in any one of them, nor an, thing applicable thereto. But Hutt. 
48 Hill. 19 Jac. Valr end. Hill, the condition of a bond was, that ſuch a one and hi: wife, befor: 
Ea fer term, &c. (ls levy a fine of ſuch lands to the plaintiff; the detendant pe dd, that before the 
end of that erm the plaintiff did not ſue forth a 2orit of covenant Whereu»on a fine might be levied, 
and Hodard Ch. J. was of opinion it was a good plra; for that the plaintiff out to procure the writ to 
Fave mie himfeir capable of the fine. W n. 29. Hill v. Waldron, Paſch. 23 Jac. C. B. the 
S. C. & Hobard Ch. J. ſaid it was not reaſonable to compel the obligor who is a ſtranger to the eſtate, 
winch patics by the nne to ſue out a Mit of covenant, to which Hutton J. agreed, bu: Winch doubted. 


[2. If the condition be to levy a fine upon warning given; if he 
= yes 1 a writ of covenant, this is ſufficient warning. 29 
Ed. 3. 44. b. 8 
0 2 If a deſeaſance be ts pay a ſmall ſum in diſcharge, &c. he cut 
to pay it at the dey, though the plaintiff will not give him any ac- 
- guittance for it; becaute in an action tor the principal ſum, he may 
plead payment of the leſs ſum, without any acquitiance. Quære, 
18 Ed. 3. 39. b.] | | 
4. If a condition be 79 inrll a deed in Guildhall, he is not bound 
to do it before regueſ made by the other. 39 Ed. 3. 3.] 55 
5. A letlee for years upon condition, that F the leſſee ſell, the 4 
for to have the firft offer, he giving as much as another; here the 
Ie lee ought to demand, if the leſſor will give as much for the term 
as another will, if he ſav, No, he ought to ſhew him no more; 
but if the leilor ſay that he will, then the leſſce ought to few haw 
F 260 ] much ancther will give more. And this queſtion the leſſor is to 
determine of preſently ; for it was no reaſon to defer the ſale while 
he conſiders of it. Dyer, 13. b. 14. a. pl. 65. &. Trin. 28 H. 8. 
Anon. | | 
Hurt. 3. 6. An obligation was conditioned, that J. S. ſhall acknowledve a 
Arg. ces Judgment in C. B. to J. D. In deit the defendant pleaded, that 


u the plaintiff had not ſued forth any original writ, and it was held a 
v. Blob, good plea. Arg. Win. 30. cites Paſch. 4 Jac. Burnell v. Bowle. 
S. . @c- 5 


culcing y, ans feems to be S. C. IV | 
7. Covenant 


Condition. 

7. Covenant was at the end of two years to procure a deputation 
For J. S. Proviſe, that upon the granting thereof J. S. ſhould give 
ſecurity for payment of 100 l. per annum rent for it and performance 
IT commu J. S. need not give ſecurity till the deputation made. 
Cro. J. 297. pl. 4. Hill. 9 Jac. B. R. Barwick and Turner v. 
Gibſon: | | 

8. In debt on bond conditioned to make all the linen for the neceſg Keb. 466, 
ebligee muſt deliver to the abliger the cloth of which it is to be made; for er 
all contracts are to be interpreted according to the intent and ſub- ham i. id, 
ject- matter. As if a ſeamſtreſs is bound to make me a linen- ſuit nt _ 
ſhe is to find the linen, but it is not thereon that the obligor was a — 
ſeamſtteſs, or ſuch perſon as uſed to make linen and ſend the ſtuff; tract, and 
and therefore judgment wis given for the defendant. Lev. 93. Hill, bere 1 
14 and 15 Car. 2. B. R. Oles v. Thornhill. — 
| is a ſeam- 
ſtreſs, and it is her proper trade to make lionen, and therefore, as 2 taylor, ſhe is not bound to find 
the linnen, which Twifden agreed; but otherwiſe of a ſhoe - maker or goldſmith ; and judgment ter 
the plaintitf. | | 


 fary wearing of the obligee during his life, the court held, that the pl. 69. Oats 
IU 


9. So if a taylor is bound, or promiſes to make a ſuit of chaths for 
me, I ought to deliver him the cloth, becauſe this is uſual, and 
not for him to provide it; Per Cur. Lev. 93. in S. C. 

10. Bat if a ſh1e-maker is bound to make me a pair of bees, h is 
alſo bound to find the leather, becauſe it is uſual ; Per Cur. L vs 
93. in S. C. 1 | 
; N 1. Debt on bond, conditioned t pay ſuch co/ts as ſhauld be lated 
by 2 arbitrators by them choſen, defendant pleads that none were 
ſtated, plaintiff replies that d-fendant brought not in his bill, ta 
which it was demurred ; for tho” if the defendant were the cauſe 
that no award was made, it was as much a forfeiture of his bond 
a: not to perform it would be; yet here there was a precedent act 
of the plaintiff 's neceſſary, viz. to chooſe an arbitrator, which he 
vught to have ſhewn before any fault could be aſſigned in the de- 
tendant in not bringing in of his bill, and to this the court did in- 
cline. Sed Adjornatur. Vent. 71. Paſch. 22 Car. 2. B. R. Bald- 
way v. Ouſton. ; 

12. If by the agreement of the parties, 2 a&?s are te be done, and 
time is limited for doing of one, and no time for the other, there if the 


| nature of the thing will bear it, that thing is to be done firſt for 
' which the time is limited. Arg. 19 Mod. 224. Paſch. 13 Ann. 
B. R. in caſe of Turner v. Goodwin, cites Vent. 147. Saund. 319. 
| Oro, C. 384, 385. 2 Saund. 350. 352. Lutw. 251. 499. 565. 


(Y. c. 2) Demand. Neceſſary; in what Caſes. [ 2631 


i. D* upon indenture of covenant to pay 4 l. annually, and 

12.5. rent per ann. ad quas condentiones perimplend” the de- 
Yerdant beund _— in 100 J. by the ſume indenture, and brought 
dabt, and counted that the one and the other were arrear; and the 
deſendant ſaid that he wai at all times ready to pay, and vet is, and 
You. V. Wt | icndred 


PF 
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 fendred the mogey in court, abſque hoc, that the plaintiff required il; 
and by the beſt opinion he ought to pay it at the day without re- 
queſt, becauſe he is bound to pay it; and contra where he grants 
annuity; there it is no damage unleſs the grantee requires pay- 
ment; note a diverſity. Br. Conditions, pl. 153. cites 11 . 

. 210. I. : 
Bur if he be d 2. Debt upon chlgation, that if the plaintiff hall enjoy an annuity 
bound i= which the defendant had granted to him out of the manor of Dale, 
T, according to the form of the gift, that then, &c. and ſaid that 
pay cbe frft at every day he was ready te pay. Quære if he ought to tender; 


fur, there hecauſe if a man be bound in a ſingle obligation payable at ſuch 4 


el day, there he need not pay without requeſt, and the plaintiff ſhall 


non negatur. not recover damages without requeſt. Br. Tender, pl. 22. cites 
Ibid. I4 FE. „ a : 7 

If n» day of 3. In debt upon a ſingle obligation the plaintiff ought to requeſt 
payment is payment; but upon an obligation of a greater ſum, to pay a leſs, 
— the defendant ought to tender it. Per Huſley Ch. J. Br. "Tender, 
before re- Pl. 25. cites 21 E. 4. 42. | 

aueſt. Br. 5 


Tender pl. 14. cites 14 H. 8. pl. 29.8. P. but contra of condition to pay ſuch a day, &c. BY, 
Tender pl. 27. cites 14 H. 3. 29. 


4. If a man be beund to me in 20 l. by ſingle obligation, he is not 
bound to offer it before requeſt, Br. Tender, pl. 34. cites 21 E. 4. 
50. 42. 

. 5. But if he be bound in 40 l. by anather obligation to pay the fur 
in the firft obligation, there the defendant ought to tender it. Br. 
Ibid. | 

6. And if nd day be limited, he ought to do it in as convenient 

ane as he can, quod nota. Ibid. | 
7. If a man is bound in 201. to pay 10 l. there he ſhall make 
tender at his peril. Br. Tender, pl. 43. cites 16 H. 7. 14. 

8. So where he is bound fe perform an arbitrement. Ibid. 

9. But where it is by contract or ſingle obligation, there the cre» 
ditor ought to make requeſt, and upon this the debtor ought to be 
ready to pay, and there without actual requeſt the plaintiff ſhall 
never recover damages ; per Brian and Fineux, and therefore the 
requeſt ſhall make the iſſue. Ibid. | | | | 

10. Debt upon bond condition'd, that the obligec, his heirs and 
aligns, /hall, and may lawfully hold and enjoy a meſſuage, &c. with- 
out the let, &c. of the obliger, or his heirs, and of every other per- 
fin diſcharged, or elſe, upon reaſonable regugſt, ſav'd vat; by the 
obligor from 1 gifts, &c. The defendant pleaded, that ns 
requeſt was made to ſave harmleſs. Adjudg'd for the plaintiff, be- 

a gMuſe the condition has two patts, one for enjoyment, the other to 

| « fave harmleſs upon requeſty and to the enjoyment of the land the 

defendant has not made = anſwer. Mo. 591, 592. pl. 767. Trin. 
39 & 40 Eliz. C. B. Creſwell v: Holmes. e eee 

11. Debt upon bond with condition is reſgn a benefice within ? 

months after requeſt, viz. at the parſonage houſe of C. that then, &c. 

the defendant pleaded non 7 upon which they were at iſſue, 

and the jury found for the plaintiff who had judgment according]y; 

| jd 
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Condition. 

it was aligned for error, Iſt. that the plaintiff did not ſet forth the 
requeſt preciſely at the parſenage-houſe, but alleged a requeſt at the 
parſonage-houſe of C. by a (viz.) ſed non allocatur; for it is the 
uſual courſe ; 2dly, that he did not ſhetu that the defendant was there 
preſent, or had notice of the time of the reque/?; but non allocatur for 
being alleged to be made unto him at the ſaid place, it muſt neceſſarily 
be intended that the defendant was preſent, and had ſufficient notice 
of it, otherwiſe they ought not to have found the requeſt. Cro. J 
274. pl. 2. Paſch. g Jac. B. R. Lawrence v. Johns. 

12. A. covenanted to transfer ſtock to B. provided that B. ſuch a Skinn. 301. 
day by word, or by writing, left at the Eaſt-India- Houſe in Leaden- Pl. 27. 5. C. 
Hall-ſtreet, demand the ſaid loc, to be transferr'd to him. Upon ger. 
the day B. made demand ore tenus (and not by writing) at the Eaſt 
India-Houſe, and held good, and that it need not to be to the 
perſon, nor at the Jaſt hour of the day, Per Cur. and judzment 
for the plaintiff, Carth. 268. Per Cur. Paſch. 5. W. and XI. in 
B. R. Hall v. Cupper. | 
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Z. e) Demand. Where: another than he who is os, 
to perform the Condition 2 to do the firſt At. 


See Tit. 
[1. 7 F a man leaſes land for life, or years, or & c. reſorving a 5 = 55 
rent, and default of payment, a re-eatry.. The leſſor ought See Pit. 
to demand the rent at the day, otherwiſe the condition ſhall not be Rent (J.) 
broke by the non- payment of the rent; ] | | 0 1 
[ 2; . if a man leaſes Jand; reſerving a rent fo be paid at a plac? 5 
out of the land, upon condition of non-payment to re-enter; though g 1; "oa 
the rent be to be paid out of the land, yet this is a rent and not an rough y. 


_ annuity, and therefore the leſſor ought to demand it at the day, bh oy R 
. Aen. 3 
otherwiſe he ſhall not enter for the non-payment. Co. 4. * Boreuzhs Pilz. B R. 
73. reſolved, Hill. 32 Eliz. B. R. between + Smith and Boffard, the S. C. 
per Curiam, and ſaid to be ſo lately adjudged. Hill. 32 El. B. R. _— b. 

. - 3 2 2, ö | exactly do 
admitted. Trin, 39 El. in Camera Scaccarii, between || Edmunds an ai app. 
Buſtin, per Curiam in a writ of error upon a judgment in B. R. —Mo. 40g. 

where it was ſo adjudged, But Trin. 39 El. B. R. contra, Co. 8 540. 
= 2 urrodg 
Kid, and Brand. 7 1. . ; v. Taylor, 
| | S. C. and 
was of a leaſe by the queen, in which the rent was made payalfe at the receipt of the Exchequer, and 
the queen granted the revertion to D. who demanded the rent ot the receipt a: the Exchequer, and the 
tenaut tender'd it upon the land 3 and adjudg'd for the defendant that the tender was good; for the 
grant of the reverfion had alter'd the place of payment tom the Exchequer to the lard. Gouldbs 
124. pl. 9. Hill. 43 Eliz. S. C. ayjud,'d that the grantee of the 16erhon mult demand the rent on the 
land; for now the rent ſhall enſue the nature of uther rents relerved by common perſons, and ſuch are 
Payable on the lands. 0 5 
+ Le. 141. pl. 198. Trin. 31 Eliz. Smith V. Buſtard. 8. . but S. P. dode not appear, 3, C. 
cited 10 Rep. 129. a. but S. P. does not appcar. | 7 
| Cro. E. 415. pl. 7. Mich, 37 & 38 Eliz. B. R. Buſkin v. Edmunds, S. C. which wr 2 leaſe of 
Hands in Bucks, rendring rent at the receipt of the Royal Exchange in London. Gav iy. held that 
there needed not any demand; but all the other juſtices held that there ought to be a demand ad the 
place where it was payable, tor it remains a rent which in its nature is demandable by him who would 


have it, and that ſo it had been adjudged, and judgment accordingly that the entry of the leſſor was 


not lawl ul, Ibid. 535. pl. 69. Mich. 38 & 39 Eliz. in Cam ©Cacc. and all the juſtices and barons 
held that there ought to be a demand, beſides Anderſon, who held e contra; for. he ſaid that it being 


pointed to de paid qut ot the land, it is only a ſum in gro's, and no rent. ro. 8, 636. pl. 3% 
| 25 U 2 Minh, 
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Mich. 40 41 Eliz. B. R. is upon 2. 7. [. This hould be PI. Com. Kidwellie . Brand. 
VI. 598. pl. Sat. S. C. adjudg'd that the rent onght to be demanded, or no re-en*ry can be; 
contra + Kidwelly's cate in Pt, C,.—— And fo of Kidwelly's caſe in Pl. C. 72. as to this point was 
utterly cenied by the whole court. 4 Rep. 73. 2. Co. Litt. 202. a. S. I'. accordingly, and cites 
S. C. See Tit. Rent (I) pl. 3. and the notes there. And fee Tit. Rent (K) (L). 
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Hod. 133. [Z. { But] if a man reſerves a rent, and that if the rent be arrear, 
. ; he ſhall forfeit ſo much by way of amine pena, the nomine pang. 
Le. S. C. ſhall not be forfeited without demand made. Mich. 10 Jac. B. R. 
ond. — per Curiam. Hobart's Reports 180. per Curiam, between“ Heider 
Biwanbr79. x4 Sandback, Hobart's Reports 113. between Sir + Richard 
Hows!! vs 5 : 
Samba. Grovham and Thornborough, adjudged upon demurrer.] 


S. . & S. P. | 
+ Hob. $2. pl. 108. Hill. 10 Jac. S. C. & S. P,——Þ:ownl. 75. S. C. accordingly. 


S. C. cited 4. [Se] if a man grants a rent-charge to another, and for de- 


3 fault of payment to forfeit a nomine pœnæ, no forfeiture ſhall be 
to nomine Of the nomine pœnæ without a demand at the day, Co. 7. Maund, 


pers, ſee 28. b.] 
Jit. Rent. 
D. d to (J. b). 


Ter Cur. 5. If a man /aſes land for life or years, reſerving a rent ups; 
3 5 ,, condition, that if the leſſce does nit pay the rent at the day, cih 
ek act any d 4 made by the leſſor, that then it ſhall be lawtul to the 
Nich. ze any demand made by 73 then it 
. B. K. J /r to re enter; In this caſe, by this ſpecial agreement of the par- 
1 tics, the leſſor may enter for default of payment of the rent, with- 
f out any demand. Co. 5. Dermer 40. b.] 
Mo" 35 (6. [But] if a man leaſes land for years, referving a rent, with 
pl, 218. condition for nom-payment io be void; In this cafe the Jr ought ts 
1 demand the rent at the day of payment by the condition, or other- 
D.c: held wiſe the leaſe is not void, though it be not paid by the leflee. 
tat debt Paſch. 1649. acjudged. Intratur. Hill. 24 Car. B. R. Rot. 312. 
ern wee between Dennis and Raſhley, adjudged upon demurrer per Curiam, 
tr failure Where an action of debt, for rent incurred after, was brought by 
ef pa ment the leſſor againſt the leſſee, and this matter pleaded, ſcilicet, non- 
the lofi 15 payment of the rent at a day before, but no demand pleaded to be 


Iv tenant | . : i 
b. made by the leflor, and adjudged that the action lies.] 
ance; but ' 
— 7 8 
We'iton e contra, that debt Hes for all the time that the leſſee continues in poſſeſſion after; but Dyer ſaid 
tha: there is a divertity between the caſes. Jo: 9. 13. pl. 9. Mich. 18 Jac. C. B. Hanſon v. Norclitic, 


Retolv'd, that the non-payment at the day goes not make the leaſe void, and if the party would de- 


eat the leafe he ought to plead the demand, and ſo the detendant ought to have done in this calc, 


whereupon judgment was given tor the plaintiff in debt tor the rent. Hob. 331. pl. 411. 5. C. 
vnd reſolves that for want of the defendant's alleging a demand a&tuolly his plea was naught, and that 
ſo it is at the election of the leſſor and his heirs to continue ot avoid the lcate in tech Cab{C, ono—_— 
8. P. Arg. 2 Le. 141. * 


® Intra, fl. [y. [ But] where 2 man leaſes to another, reſerving a rent, and the 


3 Mee covenants to pay the rent at the days limited, he ought to pay it 
51. 4. 5. C. without any demand, at his peril, in as much as he hath bound 


ob himſclf to pay it. Hill. 4 Jac. B. R. between * Fretvile and Maoli- 
nau, per Curiam, Mich. 7 Jac, B. between + Hare and Sir Jin 


5. C.— . ; . | 
Trial a. g) Savith adjudged. Paſch. 10 Jac, B. between ? Manly and Jennings. 


pL 3. 5. C. 


S. F. doe nt appear in either of the ſaid places, + Brownl. 19. S. C. but S. P. does not appear, 


— Browal, 273. S. P. doe, not appears 12 Brownl. 376. $. C. argued, ſed adjornatur, 


18. [S] 


weren an - — * 2 
NN ñꝑ — 
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IS. LSe] if a man leafes land by indenture for years, reſerving a Ol. 34. 
rent payable at certain days at Londen, and the lifſte in the ſame in- Ie. ͤ.C. 


denture covenants to pay the ſaid rent at the days and place afrejaid, — 


he ought to pay it by force of this covenant, without any demand 

of the Jeflor, otherwiſe he hath broke his covenants, * Patch, * Fol. 408. 

5 Jac. B. R. between Sir J. Spencer and Sir F. Poines, per 
Guriam.} of : 2 132 014 852 

cnc, 

and the bet- 


i. 

ter opinion of the court was that debMay not without a demand. - Bord for payment or rent re- 
ſerved is not forfeited unleſs there be 2 demand of the rent upon the lund. But it the bond be to pay 
the rent at a collateral place off the land, be ought to pay it at his peril without any demand; becauſe 
he pays it in another nature than as rent; per Popham. Ow, 111, Paſch, 38 Eliz. B. R. in cate uf 
Stroud v. Willis. See Tit. Rent (F. b) pl. 1. S. C. 

In covenant for non-payment of rent, the plaintiff in his declaratian did not allege any demand; 
whereupon exception was taken thereto ; but it was anſwer'd that the cavenant awwas to pay ſuch a frm 
for the rent expre/rly, and therefore well; bar it the condition of a bond is f.r perf .r man c Fe 
expreſſed in ſuch @ leaſe, one of which is for payment of rent, ig that cat- the bond will not-be for- 
teited without a demand; and of that opinion were the court, Vent. 259. Patch. 26 Car. 2. B. R. 


Norton v. Harry. 
*[ 264 


{9. If a man leaſes for years, reſerving a rent, with a clauſe of Gb. 154; 


, 1 0 » » s I es 
rerentry, and upon the making the leaſe the r lends him 2001, . G 


ſtici, and the leſſee covenants to pay the rent at the days and place; the opinion 
ard after, by another covenant, covenants that , default a, pay oi the court 
ment af the ſaid rent be made at any «f the days in which it ounht ta V hat 


* . . , . . . without 4 
be paid, according to the effect, limitation, and true intent 2, theſe gyng ge 


preſents, then the leſſee covenants ts rea the ſaid 200 1, Though the tent, 
there needs no demand of the rent to make the firſt covenant to be _ eng 

. . . De d! 
broke by non-payment, yet there /t ts be a demand ts intitle him 


not he tor 
te the 200 l. For this /aft covenant dies not refer to the covenant be- the 2-01. 
fire, but to the reſervatian; the words are (according to the limi- Eine 


181116 .— 


tation of the indenture) which is the reſervation, and by theſe pre- 5. C. J 
ſents js intended the indenture, or the mott notable part thereof, 2 Jo. 33. 
which is the reſervation. Paſch. 5 Jac. B. R. between Sir 7, Spen- 
cer and Sir J. Poines, by two againſt one.] 

by o. If a man leaſes land by indenture, reſerving a rent, and the + Hotte. 
leflcc binds himſelf by ↄbligation, upon condition t perform all co Pl. 16.5.C, 
venants, articles, agreements and payments in the indenture mention- 949204 tor 

the ylaintitt. 


ed; in this caſe there ought to be a demand by the leſſor to make and w * 
the obligation to be forfeited. Paſch, 12 Jac. B. between Hater burten J. 
and Stainct. The fame caſe Hobart's Reports 11 Hill. 2 Car, ſaid that 


; . a 2 S. P. was 
in Scaccario, between Chapman aud Daviſon, per Curiam, upon a e 


demurrer ; but the court gave leave to the plaintiff to diſcontinue cordingly in 
the ſuit, becauſe that otherwiſe this would have been a perpetual Ta 
bar of the obligation, if judgment ſhould be given againſt him.] gt; ba 


court; but 

: that he is 
rot bound to ſcel the Ihe, but to tender it only on the land; for he has bound himſelf to pay it, but 
Rill as a rent, and where the law will. Brownl. 76. Baker v. Pain, 8. C. & S. P. teems to 
be admitted. So where the bond was te perform vll the covenants and agrecmerts contained tn 
the deed, and er brings debt for non-payment of the rent, and the abu. pleads performance of all 
covenants and agreements ; the leſſor rep/:cs.rLat tbe rent is bebind, it was held no plea to fay that the 
rent was never demanded, but he /iuld bare pleaded that be bad performed all covenants and greg 
bients, ect the payment ef rhe rent, aud as te that, that be vas alvays ready to have pad ity if any 
ad came ts demand it ; but as to the firit pla it was held not to be god; and as to the demand of 
the rent, the court Was of opinion that it was to be demanded ; for the payment of the rent is con- 
tained in the word (agreements and not in the word (covenant>); and then It he be not to pertorm the 
Rg!EC ents in other aun Liigil i contained in the ured of that agreement, tlie law taith, that thee 


% 
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264 Condition, 
ſhall de 2 demand of the rent; but if the leſſce be particularly expreſſed by covenant to pay the rent; 


there he is bound to do it withont any demand. Codb. 95, %. pl. 108. Mich. 29 & 30 Eliz. C. B. 
Anon, | 


+Cro.C.75, [TT. [Brut] if a man lſes by indenture certain coal-manes, re- 
1 ſerving a rent, and the leſſee dinds himſelf in an obligation, with 
E guer- condition to obſerve, perform, pay, and keep all payments, rents, 
chamber, covenants, grants, and agreements, in the ſaid indenture men- 
e oy tioned. In this caſe it is a good igument of a breach of the con- 
CRE held, dition in an action of debt upon the obligation that the leſſee did not 
that the * pay him the rent at the time of payment thereof by the reſervation, 
yuegment pithout alledging that he demanded the rent at the day of payment, 


was w- |! a . « 
given; for for he is not bound to demand it, but the other ought to pay it 


the deren= without demand. Mlich, 2 Car. B. R. between + Chapman and 


cant plead. Chapman, adjudged per Curiam; but a writ of error was brought in 


} torm- d th EE 
» camera ſcaccarii, and there the better opinion was to reverſe the 
payments, judgment, becauſe the condition is to perform all, &c. in the gene- 
covenants, rality, and according to the indenture. But Trin. 3 Car. the 
and agree - E 
ments, it d 5 + 
Hull be n- and Marner, in caſe of a leaſe of land, adjudged per Curiam ac- 
2ded that - : 
5 ty cordingly, upon demurrer. LIntratur, Paſch. 3 Car. Rot. 16 5] 
perform | | 3 : | | 
hem, and ſo had paid all the rents; and when the plaintiff replies, that he hath not paid ſuch a rent, 
2 needs not allege a demand, tor the detendant may not ſay it was not demanded, for then it ſhould 
be a departure from his plea, wherefore they hela the replication was £209, and yet the obligation be- 


ing general tor performance of covenants, doth not alter the nature of the rent, but that it ought to 


be 2emanded, and upon this reaſon a caſe was cited, which was Paſch. 40 Eliz. Rot. 106. betwixt 
Specot and Sheers, in C. B. and the juagment was athrmed. Hut. 90. 5. C. adjudg'd for the 
plaintif?, but ſays, that the matter upon whic!: the defencant juſtified, viz, whether the plaintiff ought 
to have demanded the rent, came not in queition,————5. C. cited Palm. 400.—-——$, C. cited 


2 Jo. 33. 1 Palm. 490. Polſon, v. Warren, S. C. adjudged, 

*[ 205] a = 

8. * and F12. [But] if a man makes a leaſe, rendering rent, and [Vice] 
r . 

1 covenants by the indenture of lcaſe to pay the rent, being lawfully 


where there demanded, and enters into an obiigation to perform the coven ants; 
Is we the leſſee is not bound to pay the rent without a demand. Mich. 

rels cove- | . ORE . 
ne oy Car. B. R. between Still and D: wding, adjudged upon demurrer. 
the zent a Intratur, Hill. 6 Car. Rot. 623.) | | 


demand in ; | I; 
tech caie is not neceſſary as to the bringing debt on the bond. Cro. F. 332. pl. 11. Trin. 36 El'z. 
B. R. Andrews v. Wood. ——— Godb. gz. pl. 108. Nich. 28 & 29 Eliz. at the end of the caſe, 


S. P. accordingly. Godb. 337, pl. 432. Arg. cites 22 H. 6. 47. that the bond in ſuch caſe is 
not forfeited unleſs the rent be firſt demanded. 


Cro.C.q427. (13. [So] if A. leaſes land ta B. by indenture for years reſervin 
5%" # wb 201, rent per annum, payatle at four feajfs by equal portions, ka 
dees not ap- After B. is bound in an 9/;gation to A. ufon condition that if he pay: 
pear, to A. fir the rent of the jaid premijes, the yearly rent of 201. fur 
ſuch term, (ſcilicet, the term demiſed) at four quarter days, accord- 
ing to the tenor and effect of one leaſe thereof made, bearing date 
with this obligation, and made between the ſaid parties, according to 
N the tenor and effect of the faid leaſe, by equal and even portions, 
Fol. 461. then the ay ph ſhall be void. The leſſee is not bound & to pay 
= the rent by this conaition, without any demand of the leſſor, becauſe 
it refers ts the, indenture of leaſe, and that it ſhall be paid as a rent 
according to the indenture. M. 11. Car. B. R between * Herne 
| and 


8. C. c ted 
2 13. 3.3» 


judgment was aitirmed, Mich. 3 Car. B. R. between f Polſon 
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to pay it, at his peril, without any demand, becauſe this is not e als. 


Condition, 26g 


and Barber, per Curiam, reſolved ; but this did not come materially 
in point of judgment. | | | 
[14. If a man makes a writng ſealed of a grant of a rent out of os, - 144. 
land, and after deviſes, that the grantee ſhall have the jaid rent accord- eget ot 
ing to the intent of the ſaid writing ; and that if his heir pays the ſaid eur, S. p. 
rent according to this will, then he ſhall have the diſpoſition of the 224 refvived 
ſaid land fo long as he ſhall perform the will, and if his heir dres fall, Paine 
not perform his will, then that His executors ſhall have the diſpoſition 45s, the 
& e land, to the intent that his will be performed; and f there lite judge 
e default in the heir that his will be not performed, and default in e 8 
his executor that his will is not performed, then the land ſpall be to fame term 
J. S. In this caſe, the grantee of the rent ought to demand the in another 
rent at the days of payment from the heir, and from the executor Os —_— 
, . 7 4 ung the 
when it comes to him, otherwiſe J. S. ſhall have 4 nothing; for came wins, 


the will refers to the writing, and the clauſe of the executor is not —_— 
ame ſpecia 


_ thathe ſhall pay the rent, but if there be default in him, &c. fo ee 


that t/1s is to be paid as a rent, and then it aught to be demanded. found in caſe 
H. 4 Jac. B. R. between Fretzwell and Maolineux, adjudged.}] of Fretch- 


vile v. Mo- 
Uncux, but that none of the exceptions taken in the principal caſe were taken in that cafe, wherefore 
t was adjugged for the plaintiff. FF] 


\ (15. If a man deviſes land to another, upon condition, that if he Ic ſeem'd to 
1 / 4 0 h 4 ART” h 17 Manwood 

pays 4 J. yearly out of the land to the wife of the deviſer fer her life, . 

adding over and aboye that his full intent and will was, that ſh? fin, thai the 


ſhould be yearly paid the ſaid rent accordingly; the .deviſee ought to enn vi the 


pay this rent to his wife, at his peril, without any deinand of the — 2 
wife, otherwiſe the condition is broke. D. 18. El. 348. 13.] but Dyer 
and Harper 


clearly e contra, and ſo was the opinion of Wray, and Saunders Ch. J. and Ch. B. in Pra ſentia Man- 
wood ad Menſam, and they thought that there was no need for the feme to demand it at the land, 
but that it is payable by the devilees at their peril, if they will ſav» the land. D. 343. a. b. pl. 13. 
8. C. Ibid. Mig. ſays, that no judgment was given in th's caſe, and that it ſeemed to le- 
xeral juſtices that the plaintiff ſhould recover, the will being on a condition which was broken. 


[16, If a man leaſes lands for years upon condition, that if the Ice II. O. 6. b. 
dies not pay yearly 40 5. at the feaſi of P. during the term & at D. it E ps gt 


. — 


ſhall be lawful for the lelſor ta re-enter. In this caſe the lefice ought 4 gu ig! 


. 


22 


ſuing cut of any land, Co. Xidibellie and Brand, adjudged in effect. 8 uy ell 
adjudged for the plaintiff. * 2 Danv. 103. tranſlates this (ta) D. the French word in Roll. is (21) a= 1 
in Dyer it is (apud) D. which was a place vifterent trom the land, but payaule to the lgtivr, and unt © 
a ſtranger, 

17. If a man /eaſes lands for years or life, rendring rent, and for Hob. 8. vi. 
non-payment within 40 days to forfeit a tum nomine pens, he cannot 3 V's 
recover the nomine pœnæ if he does not demand it at the day. Ho- ,,”;-- ... 
bart's Reports 113. between Grobham and 1 hornborough adjudged. ] Br val. 7 
the action would not lie for the nomine pœnæ, but that it wauld lie for the rent. S. C 1g. 
2 Jo. 33. 19 Car. 2. C. B. in caſe of Tuſtian v. Roper. 


18, Where the king legſes for years, rendring rent, with condition = | 
to re-enter for non-payment, the king is not bound to demand the rent πν 


as a common perſon is; per Huſſcy and Brian; for per Hufley, :t , ,,..-. 
ought to be found by office. Br. Prerogative, pl. 101. cites 2 H. 7,0, 5 ny a2 
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Condition. 

19. In debt, a man was bound in 1001. te make fuch Alte by 
ſuch a day as the counſel of the obligee ſhould deviſe ; in this caſe the 
obligor need not tender the aſſurance nor make requeſt, becauſe the 
firſt matter is the deviſe which muſt come from the obligee, Br, 
Conditions, pl. 133. cites 6 H. 7. 4. ; 

20. But where a man is bound to pay ſuch a ſum, or to make 
a feoffment, &c. there he ought to tender it withour requeſt. 
Ibid. 1 


Litt.S. 345. 21. A man makes a feoffment on condition that the ferffer, and 


| Co. Liu. bis heirs, ſhall pay a rent to a Stranger and his herrs, this is a 


573. p. ood condition, yet ſuch payment is not properly rent, becauſe it 


Iſſues not out of land, and an aſſiſe lies not for it; and yet if it be 


not paid the feoffor ſhall re- enter, and the feoffec cughi to ferk the 
ranger; for the payment is but of a ſum in groſs, Hawk. Co. 
Litt. 299, 1 | 

[ 26+ ] 22. A. ſeiſed of lands in fee, covenants 1% infe:ff* J. S. thereef 
upon regugſt, and after makes ferffiment in fee to another of the ſame 
lands; J. S. ſhall have action of covenant without requeſt. 5 Rep. 
21. a. reſolved, Paſch. 38 Eliz. B. R, in Maine's caſe. 

23. A. conveyed lands to J. S. in tail male, upon condition that 
J. S. and the heirs male of his body, pay to the daughter of A. 
200/. or ſo much thereof as thall te unpaid at the death of A. ac- 
cording ts the intent f his laſt will, Afterwards A. by will makes 
the faid F. S. his exe. i ter, and deviſes to his daughter 200 J. viz. 
1001. to be paid that day twelve-month next after his death, and 
the other 100 /, that day twelve-month next after, &c. and dies, 
J. S. is not bound to pay the 200 J. without demand, for the pay- 
ment is referred by the indenture to be according to the will, and 
the 200 l. was deviſed as a legacy, which cught to be paid but upan 
demand, and not at the peril of the exccutor, and therefore the na- 
ture of the payment is altered by the intent of the will, and fo be- 
ing not demanded, the non-payment ſhall not prejudice the tenant 


in tail of his land if it had been a condition, for then it ſhould be 


but a condition to be paid according to the nature of a legacy upon 
demand, and not at the peril of the party. The opinion of three 
Judges was certified to the chancellor accordingly, Poph. 102, 


= Hill. 38 Eliz. Slaning's caſe. 


24. Covenant to ſtand ſeiſed to the uſe of himſelf for life, and 


after ts his wiſe for liſi, ſo long as ſhe ſhould be effcetually ready to dio 


mije it to his heir at $01. rent, when Me ſhould not dwell on it her- 
ſelf; and for fo long as ſhe ſhould not dwell on it. The huſband 
died, and the wife married, and did not live upon it, yet ſhe need 
not make any demiſe unleſs the heir demands it. Mo. 626. pl, 860. 
Mich. 43 & 44 Eliz. Sir Cha. Rawleigh's caſe, 

25. A copybolder in fee of lands in burrough Engliſh bad iſſue three 
fons, B. C. and D. and ſurrendered it to the uje of his will, by which 
he deviſed it to C. in fee, upon condition he to pay to his 4 daughters 
20 J. a-piece at their full age, and dies, B. bad iſlue two daugh- 
ters, and dies, C. is admitted, and docs not pay the ſaid ſums to 
the daughters at their full age. It was held by all the juſtices, be- 
tides Williams, that it is a condition, but Uiat it was not broken 

without 


5 
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Condition. 


without a demand of thoſe ſums after their full age, for he is 121 
bound of himſelf ta take notice of their age, but after notice ought. 
to pay it, Cro. J. 57. pl. 2. Hill. 2 Jac. B. R. Curtis v. Wol- 
verſton. 7 

26. A. covenanted with B. fe procure a deputatien at 2 years end 
for B. for 7 years, in the ſame manner as J. S. had it; A. is bound 
to procure it at his peril, and ſuch an one as J. 5, had, without 
being ſhewn by B. how that was. Cro. J. 297. pl. 4. Hill. g Jac. 


B. R Barwick v. Gibſon. 


27, In aſſumpſit, &c. the plaintiff declared, that the defendant, All. 68. 


3 4 „ . - Freeb ; 
in conſideration that the plaintiff had paid him ſo much money, pro- „e - 


miſed to join in him with the ſurrender of certain copyhold lands. S. C. 
It was objected, that the plaintiff ſhould have ſhewn that he re- by Rl! that 
queſted the defendant to join with him in the ſurrender, for it was , declara- 


tion was in- 


not a ſingle act to be done by the defendant alone, but he was to fchcient, 


join in the act with another, and Roll Ch, J. held accordingly; and beczute he 
judgment againſt the plaintiff, Sty. 107, Trin. 24 Car. B. R. did not a- 


A lege that he 
Frecbern V. Purchaſe. Ms notice 
to the defendant that he was realy to joiu with him. 


28. On an action brought on a charter- party, Hale Ch. . ſaid, 


that pon a penalty you necd not make a demand, as in caſe of no- 


mine pœnæ; as if I bind myſelf to pay 20 l. on ſuch a day, and in 

default thereof to pay 401]. the 40 l. mult be paid without any de- 

mand. Mod. 89, pl. 52, Mich. 22 Car. 2. B. R. Bradcat v. 

Tower. | 

29. Gvenant by baren and feme to make aſſurance on requeſt l 268 


. . 2 . . . . : 5 * . Skin. 42. pl. 
within 7 years. The feme dies within 7 years, no requeſt being made 13. S. C. and 


and the heir of the feme (whoſe the c{tate was) was an infant; per held, that ir 


Cur. the covenant is not broke, for it was the plaintiff's fault e was 

X . : : : 5 above age at 
not to Jdcmand the aſſurance in the life of the wife, it appearing by ber death it 
the verdict that ihe was of age before ſhe died, and fo the breach “e breach. 
not well aſligned. 2 Jo. 196. Patch. 32 Car. 2. B. R. Nath v. 
Aſton, 


30. Where the condition of a bond is te pay ſuch ſums as hall This was on 


a bond given 


| become due for ſuch and ſuch things, no demand is neceſſary, the to the toci- 


money becoming due being as a /um in greſs; per Holt Ch. J. Ld, 2 
3 , ä nn by a 
Raym, Rep. 596. Irin. 12 W. 3. Levins v. Randolph, kn 
: payment of 
commons and ather dues to the houſe. 


31. After pleading general performance, the defendant is gd 
to jay that there was no demand; per Gould. Ch. L to which Holt 


Ch. J. agreed. Ld, Raym. Rep. 596. Irin. 12 W. 3. in cate of 


Levins v, Randolph. 

32. IWhere the thing in its nature requires a demand, a bond far 
doing thereof is not Fe till demand; and in that caſe the de- 
fendant muſt take advantage of the want of demand by pleading 
that he was always, and ſtill is, ready to pay it; for if he plead per- 
formance * and plaintiff afligns a breach in his replication, 
the defendant thall not rejoin and allege want of demand, for that 


- would be a departure; per Gould ]. quod Halt conceflit. 12 Mod, 


414. Trin. 12 W. 3. Levins v. Randall. | 
(A. d) What 
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263 Condition. 


. (A. d) What Thing will excuſe the performance of 
ok the Condition. 


In what Cafes he who is to have the Benefit ought 
to do tlic firſt Act, ſcilicet, by giving Notice. 
[And who muſt do the firſt Act, pl. 29. &c.] 


en [i. I F a man in con/idergiion that J. S. will deliver a horſe 15 4 
— pant frranger, proruſes to pay ta F. S. 5 . cum inde requiſitus eſlet. 
£4eration of I. S. need not give xotice to him of the delivery of the horſe, but 
1 1 ey he ought to take notice thereof at his peri}; for he ought to pay it 


Fendant, he upon requeſt. P. 5 Jac. B. R. between Pomfreit and Shadd, per 
promiſed to Yelverton.}] | E | 

yy ho ED 3 
Plaintitt 29 l. on his retura om London to G. and zAedged the time of his return, but becanſ: no 
Botice was alleged to be given of his return, it wes adjudged that the achon was not maintainablo, 
Azz. Roll. Rep. 514. cites Mich, 6. Jac. Mouſe v. Garviner, 


Roll. Rep, [2: If the condition of an ab gte be to pay 10 J. to the obligee 
$55- Pl-7« at the day of the marriage of ihe ohligee, the obligee is not bound to 
— _ ive notice to the obligor before bis marriage at what day he wall 
not area. 5 married, but the obligor ought to take notice thereof at his 
»—Roil. peril, in as much as he hath taken upon him to pay it at the day. 
— 5. My Reports, 14 J. between oo and Grodrouſe ; per Dod- 
11 ridge and Houghton, adjudged, for this becomes 2 debt by the 
and upon mal riage.] | | | | 


Few ot pre- : 
cedents judgment was given for the plaintiff by the aſſent of the court. 


Cro. J. 404. pt. 3. Be- 


ford v. Wocdroff, S. C. and exception being takep, becauſe the notice was not given, it was 040 


ruled by reaſon of a precedent ſhewn of a judgment in B. R. Trin. 44 Eliz.® Hodges v. Warley, and 
a hudg d tor the plaintiff, and affirm'd in error; and ſo it was in the principal caſe, Bulſt. 255. 
+ Brresford v. Gooderith, S. C. adi'udg'd and affirm'd in Cam. Scacc, Hutt. 80. Paſch. 2 Car. 
Crane v. Crampton, S. P. adjudg'd accordingly by 3 juſtices, but Crooke J. ſeem'd to be Hf a contrary 
: 3 n. Cr. C. 34 pl. 8. S. C. adjudg'd accordingly. See Actions (A. a. 7) pl. 8. S. C. 
dee Infra (C. d) pl. 2. | | 
Rall. Rep. 434. cites Hodges v. Wanley, S. C. & S. P. ac Trin. 14 Eliz.—3 Bulſt. 236. citeg 
S. C. 25 achulg'd Trin. 44 Eliz ——Y cv, 168. cies S. C. \ 


112591 


. [3. ILS if a man promiſes to J. S. in conſileratian that he will 


Fol. 462. marry A. IV. his couſin, to pay 10 l. to him at the day of his mar- 
age; J. S. need not give notice to him who made the promiſe 
Roll Rep. before he marries with A. W, at what day he will marry her, but 
434-17 d. C. he ought to take notice thereof at his peril, in as much as he hath 


gp © taken upon himfelt to pay it at the day, though the marriage is to 


Rot. 795, be had by J. S. himſelf, My Reports 14 Ja. between * Beresford 
S. Þ.—Sce and Goodrouſe, adjudged; for it becomes a debt by the marriage. 


Lin 4 r Contra, T. 4 Jac. B. R. between 1 /Yheeler and Street, adjudged. ] 
pl. 2. & the ä 
notes there. —— Velv. 122, S. G. cited in the caſe of Aſa v. Doughty, that notice ought to have 
een given; but that caſe was a:terwards denied per tot. Cur. Yelv. 168. Mich. 7. Jac.” B. R. in caic 
of Erenley v. Todd, where it was held, that notice was not neceſſary, and that its being by promile is 


as ſtrong as if it was by bond; and judgment for the plaintitf.—Cro, J. 228. pl. 4. Bradley v. Toder, 


S. C. a-Jjudged for the plaintiff. Noy 135. Brumley v. Todd S. C. adjudged. 3 Bulſt. 329, 


27, Hill. 1 Car. B. R. Alf.cy v. Blackamore, adjudged accordingly per tut. Cur,———An ibid. 
— ſetjeant informed the court, that he had the ſame day moved the court of C. B. in che like 
= | | . caſe, 
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eaſe, and that it was adjudged there per tot. Cur, clearly that no notice was to be gigen. Lat. 9. 
Alfright v. Blackmore, S. C. but I do not obſerve anv opinion of the court. 


[4. So a fortiori, if a man promiſes to pay 107. to J. S. at the o_ pl. 2. & 
the notes. 


day of the marriage of I. N. for there the marriage is not to be had See (B. d) 
by him 7 whom the promiſe is made. My Reports, 14 Ja. per pl. 3 & P. 
Curiam. : | | | 
: [ 5. If J. K. ſues an action againſt 2 D. and > N. comes to * S. 8. C. cited 
and promiſes him, that if he will ſurceaſe his ſuit againſt J. D. that he a ruled 
himſelf will pay him all the charges, &c. of the ſaid ſuit, 1when he, ſci- Bod r the 


, ; | . , « lame rcaſon, 
Acet, F. S. comes into Some rſetſpire. If J. S. ſurceaſes his ſuit, and Roll. 31 x, | 


after comes into Somerſetſhire, J. N. is bound to perform his pro- 4:g— 
miſe, without any «tice given of the coming of J. S. into Somerſet- See (g. d) 

i thi 4 33 | N pl. 6. S. C. 
ſhire, becauſe this was a duty by his coming there. My Reports, + Hob. 
13 Jac. * Richardjon's caſe, adjudged, Vide Hobart's Reports 93, 68. pl. 24. 
between + Richards and Carviniell, it ſeems this was the ſame caſe, RO Hill. 
but there the opinion is contra. ] | | hy nent 

3 in arreſt of 
judgment, that the plaintiff ſhould have given notice of his firſt coming into Somerſathhjre, becauie it 
= beſt in his own notice, and aſo becauſe the defendant wndertook net the payment by bond, but ty 
e/Jumpfit only ; and to this opinion Warburton agreed. Brown]. 10, 11. S. C. and though he did 
not allege that he gave notice of his coming, yet judgment was given for him. But Bulit. 44. 
Mich. 8 Jac. Gable v. Moſie, where th: p:omiſe was to pay money on the plaintiff's coming from Lone 
don; Yelverton J. held, that notice ought to have been given by the plaintiff of the time of his re- 
turn, and took this diverſity, when it refts upen a mutter to be done between the farties themſelves, 
there notice is to be given of this to the party, who is to make the payment upon an act to be done 
by the other to whom the payment is to be made, c&ercvi/e where it is t be dene by a ſtranger, for 
there he hath aſſumed upon himſelf to take notice, and fo there at his peril he ought ſo to do, and ſo 
it hach been formerly adjudged upon this difference, and ſo in this cafe the act to be done before pay- 
ment of the money being to be done by the party himſelf, to whom the money is by prom. ſe to be paid, 
he is himſelf to give notice of the time of tlie performance of this act by him to the party that is ta 
pay the money, before he is to pay the ſame ; and there being no notice of th.s laid in the declaras 
tion, as the ſame ought to have been, for this cauſe the declaration is not good, and this is a good 
error; and conſequently tt e judgment for this cauſe is erron2ous and to be reverſed. Tota Curia clear 
of opinion, that this is a good error, for that notice ought to have been given of the time of his return 
from London, and this ought to have been laid in the declaration; and ſo or tis omiſſion the de- 
claration is not good, and the judgment for this cauſe erroneous, an? for this error judgment was re- 
verſed by the rule of the whole court. See Freem. Rep. 254. pl. 270. S. P. by Baidwyn. 


6. If A. ſays to B. that if he will ſell certain great cattle ta C. 

for juch ſum as hall be agreed between them, if C. does net pay him 

the ſum according to the agreement, d himſelf wil pay it; and B. a 

ſells the cattle to E. for 20l. to be paid at a day to come, and C. ( 270 ] 

does not pay the 201. at the day; A. is bound to pay it at his pe- 

ril, without any notice given to him by B. for how much he ſells 

them, or what time, becauſe he hatin taken upon himſelf to pay it 

at his peril. Mich. 15 Ja. B. R. between Pollington and Ling- 

ham, adjudged, this matter being moved in arreſt of judgment. ] 
7. It A. ſells lands to B. by the name of 20 acres, according t Roll Reg. 

the rate of 200 l. for every acre, and it is agreed between the par- 257. pl. 25. 

ties that the land ſball be meaſured by F. S. before the yt if Fanuary - 4 

next enſuing, and A. covenants to repay according to that rate fer but ED 

every acre before the 1jt of May after, if there be not 20 acres upon «ly 8. F. 

the meaſure; if J. S. meaſures it, and it is found there are net 20 —" 

' acres, A. ought to repay it before May at his peril, withont any no- S. Cas 

tice given haw many acres it wants of 20, for he hath taken upon by. Coke, 

oy 8 4 himſelf Doderidge, 


bd - »- 


a70 Condition. 
and Haugh- himſelf to 2 it at his peril. My Reports, 13 Jac. betwees 
ner need be Goats and Sir Baptiji Hixt, per Curiam.] 
given, be- I 

cauſe be is privy to the covenant, and for this point judgment was given for the plaintiff. C ob, 
197. pl. 284. . . but S. P. does not appear. Cro. . 390. pl. 4· S. C. ruled, that de ing 
privy to the covenant, he ought to take notice 38 well as the plaintiff; and in point of covenant notice 
Is not to be given ſo ſtrictly as it is upon an obligation, which is in point of forieĩture; end afterwards, 
notwithſtanding the exceptions, judgment was armed. — Le. 2438. pl. g04. S. C. but S. P. 
goes not appear. Jenk. 337. pl. 83. S. C. & S. P. adjudg'd and atfirmed in error. ee 
(C. ) pl. 7. 8. S. C.. P. „here the covenant was, that if upon meaſuring it did not amount 
to ſu many acres of wood, he would make it up fo out of the woods adjoining. "Yhe woeds did not 
hold meafure, The court held notice not neceiſary, becauſe the defendant had taken upon him(ſelt by 
covenant to make it up, and he might meaſure it as well as the plaintiff, Frecm. Rep. 254. pl. 270. 
Faſch. 1678. Clarke Ys Child. 


8. So in this caſe, if by the agreement m7 certain perſons bad 
been appointed to meaſure it, but that it ſhould be meaſured by one elected 
by one of the parties, and by another elected by the other, if the vendee 
eletts J. S. and gives notice thereof ts the other, and of a certain time 
to meaſure it, and J. S. does it at the day, and none comes or the 
other to join with him, yet he ought to take notice, at his pen}, how 
many acres it wants of 20, otherwiſe an action of covenant lies; 
for now, by the matter ſubſequent, and the default of the vendor, 


it is as much as if J. S. had been appointed at the beginning to have 


meaſured it. My Reports, 13 Jac. between Goats and Srr Bapti/t 
yew A.. Hirt, adjudged. ] | 
ear, (9. If the condition of an obligation be to account before ſuch au- 


bittement, : n g 

pl. 15. cites diters as the obligee will aſſign, and the chligee igus auditors, he 

4 3 ought to give notice thereof to the obligor, otherwiſe he is not 
r. - : 

ment, pl. 37, bound to account. 8 Ed. 4. 1. b. per Fairfax. } 

cites 8. C. 

Br. Notice, pl. 18. citcy 8. C8. C. cited 8 Rep. 92. b. ad finem, per Cur. 27:4 called 8 

ſudden opinion, and ſays it was heli per Cur. in 28 E. 4. fol. [18] 3. & 24. 3. that the ple was in- 

ſufficient, becauſe he had bound himſelf to it, and taken upon himfſelt to take notice at his peril, ant 

there Brian, Vavaſor, and Cateſby J. agreed, that in the ſaid caſe of arbitremen the obligot ought te 

take notice at his peril, and fo they fa'd it was adjudg'd in the ſame King's time in B. N. and in 

Francis's caſe the court ſaid, that io the law is witheut queſtion, 


— [10. If I am bound 72 N perſons as the abligee ſhall name, 


Fol. 463. he ought to give notice of thofe which he names, otherwiſe I am 
bx net bound to infeoff them. 8 Ed. 4. Arbitrement, 15. per Bil- 

| ling. ] | 
11. If the condition be to ſcal fuch abligation as an efcrow as the 
#bligce ſhall write, he is not bound to fea] it without notice of the 


eſcrow written. ] 
1 12. If the condition of an obligation be, that if the ebligee re- 
| bound ropay turns from beyond the ſeas before the 224 of April next, then if the 
100 f. tu chligor £997 unto him at Eaſter felk:wing 100 J. the obligation ſhall 


LT be void. If the obligee returns within the time, he is not bound to 
om Reme, ® give notice thereof to the obligor; but he ght to take notice theres 
Wo” - gory 8 


he ought to at his peril, for he hath bound himſelf to this inconvenience. Mich. 
ee 37, 38. Eliz. B. R. between Eue and Dautry, per Cur iam.) | 


turn before | 
that he can have an action upon this obligation, for be may land ar Newcaſtle or Plyaruch, where by 


nes inicndment the obiger canxit ln uh etber be be 1614 ned or hui; per Doderidge J. and this was 
agreed by the Ch. J. and Jones. Voph, 164. Pali, 2 Cat, P. R. in caie of Hodges . Moore, 


20271 | 11% 


us a 8 


ſeld a twey for to J. F. if J. S. after bought a wey for a certain ſum, 
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[13. If the condition of an obligation be te pay 20 J. within 10 Oro. J. 37. 
days after J. S. hath rode five times in fix days from London to H 


otk, and from York to London; he ought to take notice of the v. Pope 


doing thereof at his peri], becauſe it is to be done by a ftranger, S- O. Afees 
Mich. 4 Jac. B. R. between Herby and Pope, dubitatur, ] verdiet it 

. . 7 , was movedg 

| that this 

bill obligatory is fot pavable but at 10 daye after notice of his going and returning, and that licet ſæ- 
pius requiſitus would not ſerve, Popham ſaid the bar was not good; et adjornatur. Ibid. 2 50. pl, 
10, S. C. and Tanfield held, that as this caſe is there needed no notice, becauſe the act is to be done 
Þy a ſtranger, and his Ame of return Vier as well in the notice of the obliger as the obligee; wherefore 
the obligor is at his peril to take notice thereof; but the other juſtices doubted — and judgment 
was given upon another point, Sce (D. d) pl. 2. and tlie note there, 


DIA. [Se] if the condition of an obligation be to pay 207. to B. See pl. 3. & 
th obligee, within one year after B. ſhall marry C. In this caſe he CO 
is bound to pay it to B. within one year after the marriage, without see (B. a) 
any notice given of the marriage by B. for he hath taken upon him- pl. 5. and 
{elf to pay it within a year; and he may take notice of the marriage dhe notes 
of C. who is a ſtranger to the condition. Trin. 1651. between 
Shepherd and Frie; and in another action between Shepherd and 
Latch, adjudged upon demurrer. ] | 

"15. [But] if A. ſells to B. certain weys of harley, or other * Roll. Rex. 
things, and B. aſſumes to pay for every wey as much as he ſells a wey 255; bl 2+ 
for ſo any other man, it he after ſells to others certain weys for a certain Ma ro 
ſun, he ſhall not have an action upon the cafe againſt B. upon his Bunt the 
promiſe, till he hath given him notice for how much he ſold the Plointiti.— 
wey to others; for B. is not bound to pay it till notice, becauſe it "Y 3 
is uncertain, and not known to him, and here he aſſumes in general, ning's caſe, 


and nat in particular, ſcilicet, to pay ſo much as J. S. ſhall pay for 8. C. ad- 


a wey, and fo he does not aſſume to take notice at his peril. My 27a 3 


Reports, 13 Jac. between * Haule and Hemyng adjudged. 3 Bulit. $5, 


between + Homes and Twiſte, in camera ſcaccarii adjudged Hall v. 


in a writ of error, the func caſe. Hobart's Reports 70.] = 8 
1 : | judg'd per 
tot. Cur, clearly for the defendant. | + Hob. 51. pl. 57. Holmes v. Twit, S. C. which 


was, that H. Cid to T. a ton of wood, [woad] to be paid for in 6 months, after the rate that he ſhould 
ſell ite reft, and alleged, that he fold a ton to C. at the rate of 231, a ton; and adjudged in B. R. 
for the plaintiff, but reverted in Cam. Scacc, for want of alleging notice to the defendant of the (ale 
and price, being a thing of hie pr.vate knowledge; and Hobart ſiys, that tome judges of B. R. al- 
bowed of the juagment. Fenk. 294. pl. 43. 5. C. adjudged by the judges of both benches. 
5. C. cited per Cur, Cro. J. 432. in pl. 12. Roll. Rep. 285. pl. a» S. C. cited Arg. 
cited Arg. 3. Bult. 80. Jenk. 311. pl. 92. S. C. 


5. C. 


16. But if he had aſſumed te pay as much for every wey as he S. P. per 

f 1 Cur. Cro. J. 
: : K a : 32. pl. 12, 
he ought to take notice thereof at his peril, without any notice go Fg 


given, other wiſe he hath broke his promiſe. Mich, 15 Jac, B. R. Jac. B. R. 

between Pollington and Lingham, per Curiam.) | TOE 
(17. If A. is indebted to B. by obligation in bo J. for the payment 

of 30 l. and thereupon, in conſideration that B. will mutuo dare to C. 

« /tranger upon requeſt, fo much as will make it 1001. and will ac- 

cept C. and D. to be bound to B. for the payment of the 100 l. and will 

deliver up the ſaid obligation :f 601. A. aſſumes ts B. that the ſaid 

100 J. with intereſt, ſhall be paid as certainly as any money in Eng- 


land, In an ation upon the caſe by B. he is not bound to allege [ 272 ] 


mote, 


more, but that he lent the 501. to make the 301, 100 l. to C, 
without averring that he gave notice thereof to A. for the reaſon 
_—_— Trin. 22 Car. B. R. adjudged. Intratur P. 22 Car, 
| egis.] | 

$. P. by f 18. If A. covenants with B. to make ſuch aſſurance to him of the 
Shuttle- manor of D. as the counſel of B. fhall deviſe before ſuch a day, and 
worth, Le. after the counſel deviſes an aſſurance, B. ought to give notice thereof 


4 har? am to A. otherwiſe he is not bound to perform it, Paſch. 42 Eliz. 


(P. a) pl. B. R. per Gawdy.] 

10. — the 

notes ere. . g 4 
[19. But if A. covenants te mate ſuch aſſurance as the counſel 6 

* 8 wh A. himſelf ſhaii deviſe, then if his counſel deviſes, he ought to uk 

Gs form it without notice given by B. Paſch. 42 Eliz. B. R. per 

S. P. by Gaudy.] 

Shuttle- 

worth. Le. 10 5. in pl. 141.—Sce (P. a) pl. 10. and the notes there. 


ero. C. 132. [229 If in an action upon the caſe upon a promiſe the plaintiff 


pL 7. Juxon declares, that the defendant promiſed to pay ſo much for his You? 
v. Thorn= over certain locks in a river made by the plaintiff in his own 2 „a4 


wm — the lord of Mancheſter thereafter ſhould appoint to be 1p a the paſ- 
tif did not ſage of every boat, and alleges, that the lord of Mancheſter after ap- 
— 2 pointed ſo much in certain to be paid, &c. and that he requeſted the 
nor the defendant ſuch a day to pay it, this is a good declaration, without 
Le. Man- alleging that he gave any notice to the defendant of the appoint- 
chefer's or- ment of the ſum made by the lord Mancheſter, becauſe the plaintiff 
ma Ley is as great a ſtranger thereto as the defendant, and it does not lie 
he required more in his conuſance than in the conuſance of the defendant, this 


the ſum ac- being to be appointed by a ſtranger. Mich. 4 Car, B. R. between 


cording to Jackſon and T hornell. ] 


the ſaid or- 
der, which 


Ks an implied notice; whereupon it was adjudged for the plaintiff niſl, 


Cro.E.834. ſ21. If A. bargains with B. for certain land for 1001. in this 
I. 5 Eaſt v. manner, ſcilicet, he gives him 20 J. preſently, and ſays further, if he 


eorgpy of likes the land and aſlurance, that then this 20 l. ſhall be in part of 
and hell payment of the 1001. but if he does not like it, that then he /ball 
that he have back his money again, and after he diſlikes the bargain, he 


ought to , . . : 
take notice may have an action of debt for the 20 J. before any notice given 


of the diſ- to B. of his diſlike, for he ought to take notice thereof at his peril, 
123 Trin. 43 Eliz. B. R. between Thoroughgood and Baſte adjudged.] 
bimfelf 

thereto by his expreſs promiſe, 


Roll. Rep. 22. If a man aſſumes to F. S. to deliver to him apud Barton-haven 


8 "* on ſhip-board 20 quarters of barley, although J. S. ought to bring a 
judgment ſhip there to receive the barley, yet he need not give notice to him 


affirmed that he hath brought it there, for he ought to take notice thereot 
— himſelf. M. 13 Jac. B. R. between Atkinſon and Buckle adjudged. | | 
and ſev | | 

pther exception; Bulſt. 152, 153. 8. C. and judgment affirmed,Jenk. 324. pl. 39. S. C. 


. 


3 W 2 
2 es 


rice given of the payment of the 50 l. by A. to C. for he hath taken it 


Condition; 

23. If A. aſſumes t B. in confideration that B. 26 {/tvrr £9 
D. certain wood to the uſe of A. that he will pa med, Ng. for 
every load to B. upon requeſt; in an ation upon he calc, if he a 
teges that he delivered fo much, F. to D. to the uſe of A. and 
that he after required A. t pay ts much for every load, &c. this is 
good, without alleging any nc/:2 given ©, work ve doin werod the 
wood to his uſe to D. for ht ought to tare aotice thereof at his 7 293 } 
peril, though the time of the delivery is uncertain. P. g Car. B. I. 
between Jewel and Pampe, per Curiam acjudged. ] | 

24. If a condition of an obligation be to perform an award, H. Tits 
and the arbitrator aware, that one ſball make a general releaſe of Error, f. 
all things till the date of ihe obligation, it is not an excuſe to him 8. = _ 
to ſay, that he was at all times ready to make ſuch genera] releaſe, not ape 
but the other never requeſted him to do it. Mich. 14 Car. B. R. . P. 
between Rily and Hiliman adjudged upon demurrer. Intratur — 
Mich. 13 Car. Rot. 187. — 

bey. See Tit. Arbitrement (F. a) (G. a) per totumn 


a2, . 
L209 


[25. After a matriage by C. with D. the daughter of A. B. the All. 2. Bu 
father of C. in confideration that A. will give 50 1 to C. for the bet- feld v. Col. 


ter maintenance of C. and D. and at the requeſt of B. B. promiſes 238 


A. to pay 100 l. to D. the daughter of A. / ſbe ſurvives C. her ſolution 
huſband, In an action upon the caſe by the adminiſtrator of A. there was 


againſt B. alter the death of C. it is a good declaration to aver, 3 


that A paid the 50 l. to C. in his life, and yet the defendant B. did notice of 
not pay the 1001. to D. who ſurvived C. without averring any no- oo 
the 


on. 


on himſelf to pay it at his peril. Mich. 22 Car. B. R. between sgi. 6, 
Playfield and Collard adjudged, this being moved in arreſt of judg- Anon. 


ment, Intratur Trin. 22 Car. Rot. 673. ] 2 by 
| Not Appear- 


See Actions (Z) pl. b, 


m——_—Harer. 42. Arg. cites S. C. held per Curiam according to All. f. 
3. C. but not S. P. | 


26. If a man promiſes another at anothet time, wpor reguef, to 
mate to bim a good and ſufficient aſſurance of certain lands for ſeven * Fo. 465. 
gears; he ought, upon requeſt, to make a leaſe for the years, with 
out any tender of a leaſe by him to tuham the promiſe is made, for he 
ought to make a good leaſe at his peril ; for hete the requeft does not 
refer to the manner of the conveyance to be made, but only to the 
time when the leaſe ſhall be made. Trin. 15 Jac. B. R. between 


: Rowland and Courtman adjudged, | 


[87: If the condition ot an obligation be; that whereas the gbli- Oro. J. 275 
gbr is leſſee for years from the obligee of certain lands, if he ren- = 
ders up the poſſeſſion of the land, at the end of the term, to the I- adjudg's tet 


for, his heirs or aſſigns, upon requeſt, then the obligation ſhall be the plainal®, 


void, &c. and after the {for aj/igns. over his reverſion, and the af- — 


fienee dt the end of the ferm reque/?s him to render up the peſſeſſion juag's per 
to him, he is ub A pet ity without any notice given him oy is tot. Cures 


. //ignee, for he Ought to take notice thereof at his peril, in as much Godb. 272. 


us he hath bound himſelf to render it up ta the aſſignee. Paſch. 2 
1e Jac: B. R. between Lingbem end Paix adjudged.] ac 
| ' 20 geus 
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n. 28. If a man 44 a mill for years, and the lie covenants to 
* 95 . bur * . - * . , 

pet very repair the mill, and the ler covenants to find bim great timber tor 
clearly re- it, the leſſee ought to give notice to the leſſor, how much will ſuffice 


ported.— . A | . . 4 
| arg} for the reparation, and not to demand in general timber for repara 


24. S. C. but tions, or otherwiſe the leſſor is not bound to deliver any. Trin. 
S. P. does _ 12 Jac. B. between Halder and Taylor, per Curiam. ] f 
not appear. | 

An 29. If the condition of an obligation be, that if the obligor, with 
Ds the tios others, make, and upon —_— Fat to the obligee an obligation of 

goods of L. 40 l. then, &c. It is ſufficient for the obligee to make regue/t only, 
framed to yuithout tendering any writing to them, for he oughit to do it at his 
** peril. Mich. 3 Jac. B. Stokes's <aſe, adjudged in an action upon 
would enter the caſe upon a promiſe to do it.] | | 


in to the | | | 
bond to them when required, 7s {214 them barmleſs if they would enter into [web a ſhop, and tale ex- 
ecution of the 29:4 there. In alumpũt the plaintiffs declared that licet ſ:xpius requiſitus, C. had not 
entered into bond. Exception was taken that he did not thew by whom the requeſt was made; and 
tikewiſe for that he did not ſhew that he tendered a bond to them, for that he being to enter into bond 


upon requeſt, he that would have the bond ought ts make it ready, and to require it, &c, fed non allo- 


catur. And notwithftanding theſe and other exceptions, judgment was given for the plaintitf, Cro. 
J. 652. pl. 21. N ich. 20 lac. B. R. Arundel v. Gardiner. 

A. covenanted that if B. ſhould pay 60 J. for which C. flcad bound, that then B. ſhould bade and 
enjoy a grant 1. the ſaid C. of a He,, of ſuch and ſuch get. B. paid the money, but exception was 
ken becauſe he did nt ſberb that be requeſted the moiety of the goedr, and tendered a writing to him 
to ſeal, for that he being the party who is to have the benefit thereof ought to make the tender; and 
for this and other cauſes a judgment in C. B was reverſed, Cro. J. 660, pl. 10. Hill. 20 Jac. B. R. 
Archer v. Dalby..—Palm. 278. S. C. but 5. P. do-s not appear. : 

*[ 274] 3 ; 

Hob. 69. 30. If the plaintiff in an action upon the caſe declares, that in 
pl. So. >. C. conſtderation that he would become bound ta the defendant, by obliga- 
and S. P. tian, for the payment of II I. at a day, the defendant aſſumed to de- 


ee liver an horſe to the 3 ; and the plaintiff avers, that he offered 
Ibid. . to be bound to the defendant, &c. and did not ſay the obligation was 
pl-98.5-C. ſcalad, and that he offered to deliver it ſo fealed, as he ought ; this 


Wieden is not good, for he ought to do it of his part. Hobart's Reports 


Az4intt the 


| whintif,— 25, 105. between Auſten and Gervas.] 


Brownl, 13+ 
Do C. but I. P. dues not 2er. 


31. If A. being a hailif of the Borough- ceurt of Weſtminſter, 

in conſideration of 10 l. given to him by B. promiſes B. to arreft J. F. 

at the ſuit of B. by proceſs out of the ſaid Borough-ccurt. In an ac- 

tion upon the caſe upon this promiſe, it is a good plea for A. to ſay, 

that he was always ready after the faid promiſe to arreſt J. 8. at the 

ſuit of B. if he had brought to him any ſufficient warrant to do it; 

but ſays B. never brought him any proceſs out of the faid court to 

arreſt him; this is a good plea, becauſe it belonged to B. to fue out 

the proceſs, for it will be maintenance in A. to do it, and the law 

(where the words are general) will fo marſhal them, that he ought 

to do it for whom it is moſt proper. Trin. 7 Car. B. R. between 

Davis and Ridgeway adjudged upon a demurrer. ] 

Firzh. Detr, 32. If the condition of the obligation be, that the great bell of Mil- 
pt. 37. cites denhall ſhall be carried to the houſe of the obligor, in W. at the cofts of 
„ the men of Mildenhal!, and there ſhall be weighed, and put in the fire 


3 in preſentia haminum de Mildenhall, and then the ebliger ſhall theres} 
| 5 | make 


Condition. 274 


mate a tenzr, ta agree in tono and ſono to ti e ther bells of Mildenhall; es x. 4. 
in this caſe the obligor gut te ꝛbeigh and put it in the fire; for he 3. S. C. and 


ought to do it to whoſe recupation it properly belongs to do it; which "as 2b 
is the defendant, who ought to make the bell. ꝙ Ed. 4. 3. b.] ei 
| | not put in 

certain who ought to malte the thing, then it ſhall be intended that he who has the beſt fill in it 
ſhall make it, to whoſ> occupation it belongs, which is the bell-founde, which is the defendant. And 
per Choke, becauſe it is that it hall be wei thed in prixſentia hominum de M. there tore the rien 0: M. 
mall weigh it, Per Nedham and Figo:, the deſendant is not bound to make the bell till it be 
weighed, and the plaiatitF has as good fie to weigh it as the defendant, and he that would have the 
advantage of the oblig ton ſhall make it in his own diſpatch; and Danby J. was againſt the det-n- 
dirt. S7 where a man is bound to a 7oy/or, that if he brings 3 ells of clith wwtich ſhall be ſhaped, 
and that if he makes him a coat of it, that then he ſhall pay to him 12s. there the taylor ſhall hape 
the cloth, per Jeaney, wh.ch Chelce, Littleton, and Nioile, J. agreed. Ibid, 

( 275 ] 


33. If A. binds himſelf to B. to deliver to B. a certain quantity - 
of He, well pick and condition'd, and that B. ſhail have the choice of Fel. 436. 
theſe hops, out of 204 bags 4, hips of A. if his own growth. In this — 
cale B. ought ts do the firſt act, ſcilicet, he ought to require A. to J. 74. 
thew him to view his 204 bags, out of which B. ſhall have his election; 1 1 
tor otherwiſe B. cannot mike any election without view of the 204 court 
bags which are in the cuſtody of A. himſelt, and A. cannzt deliver ſtronglꝝ in- 
them before election. Lr. 14 Car. B. R. between * Broke and 3 . 
Bluthe, plaintiffs, and J/75:dward, defenlant, per Curiam, upon do the Bt 
demurrer, but judgment given againſt the plaintiff for à fault in his , g. 1» 
declaration. Mich. 15 Car. B. R. between the fame parties, in a A og 
new action brought upon the fame deed, and thereupon a demurrer, bass, ans 
and the court of the fame opinion, but the demurrer waved by con- *ifilte the 
ſent, aud iſlue taken. Intratur Tr. 15 Car. Rotul. 434.] ae e whh 


Val. the 

; domurrer 
zu! plead de novo, which they did. In conſiderat on of the goods of the value of 401. del'vere] 
by P. to C. the detendant C. promiſed . delixter to P. (7 many pipes of ſucb, then lying in the cello a- 
J. J. in Londen, as ſhould be of value if the Cid goods g er prafutum 1. querentem eligena” and avcr- 
1d vtbat at Norwich te required the dofendant deliberare vinum prædict' to the pluintiff ad eligendum 
ſo many pipes as ſhould be of the valic of the fiid goods, &c. tt was admitted that a re queſt ought to 
be made, and refolved that the requeſt was well mage ; for the plaintitf mut make it when he can 
meet with the defendant, and thercupbem the dofendant vught t9 app.in! a redet able tine, aulen be 

«1/1 be ready to ge with the plain ff 14 (he cellar to make his cen, and that che requeit was well 
25 t» the manner, for he hes pertam'd he agreement directly, which was to deliver then to the plain- 
tit? to be Choſen, and is all one as requiring him to perform his promiſe, which mutt be by ſhewing 


T5 | the plaintiff the wine in his ceVar, that he might make his choice, which mui be by taſting the wire 

§. before he nend make his election; and upon good debate, the plainiitt had his judgment. Allen. 23. 
Trin. 25 Car. B. R. Parmenter v. Creuey Sty. 49. . C. lays, the court held that a ſpecial re- 

T queit ought to be made to deliver the waes, becauſe it is upon a contract, and that afte: waids Judge 

75 nent was given quod querars nil cap.at per Billam. | 

he | | | | | | 

ts 34. If a man covenants to nate further aſſurance at all time and 

to linie, at the charge of the covenantee, and the eovenuntee demands à 

wW-— ie after for further aſſurance, the covenantor is not bound to levy 

Vl ir, if he does not appoint a cer tuin day when he will have it levyed, 

he H. 37 El. B. per Curiam. | | 

en 35. If a man promites 2 make ſuch aſſurance of juch lands as he Cra. F. 65. 
hath by cot; to another, before ſuch a day as his council learned jhall wp ng ip 

2 adviſe; if he tenders au afſuraiice to him without any advice of his e 

of rmunjel, yet he who made the promiſe is bound to ſeal it, otherwile Rep!antit 

ire. be bath forterted the aflumpht, P. 38. El. B. R. between ijion MEN 

ef und Cilbon adjudged, ; — | 2 5,98" is - 

ate | 
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we | Condition, 
for the Reengthening of his affurance, and if the plaintiff at his own perif will inquire of it himſeif, 


the defendant ouzht to do it as he requizes, and judgment accordingly, Ste (F. a) fupri, pl. 31, 
Mou v. Roliyc!! e contra, and the notes there. 


16. In an action upon an aſſumpſit, if the plaintiff declares, 
that whereas he, at the requeſt of the defendant, bad delivered to the 
defendant ſo much old lay-metal, to be artificially made by the deſen- 
dant into pewter 22% capiendo inde of the plaintiff tantum quan- 
tum for his labour he ſhall reaſonably deſerve ; in conſiderutione inde 
the defendant after, ſcilicet, the ſame day, aſſumed to deliver to the 
faid plaintiff, lay-metal artificially made inta pewter, when be ſhould 
be requeſted; and avers, that although the defendant was requeſted 
to deliver the faid old lay-metal made into pewter veſſels, yet he had 
not delivered it, &c. and the defendant pleads non aſſumpſit, and it 
is found for the plaintiff, Though it is nt averred, that he ten- 
dered to the defendant ſo much as he nin the making thereof 
into pewter veſſels, yet the delaration is good, for this is not a pre- 
cedent condition; but the words capiendo proinde, &c. is but to ſhew 
the contract between them, upon which he may have an action of 

4 1 debt, though the defendant may retain the goods till he had paid as 


much as he deſerves, and that he was ready to deliver it upon pay- 


ment thereof; for this ought to come properly of his part, in as 
much as it does not lie in the conuſance of the plaintiff how much 
he deſerves, without ſhewing thereof by the detendant ; and alſo it 
is at the election of the defendant, either to bring his action for 
what he deſerves, or retain the goods till payment, and therefore it 
ought to ccme of his part; and here the defendant does not rely 
upon it, but plea 1s non aſſumpſit. P. 1649. between Brockle/by and 
Brockleſby aujudged in B. R. in a writ of error upon ſuch a judg- 
ment in banco, and the judgment affirmed accordingly. Intratur 
Mich. 20 Car. Rot. 73. | | 
Co C176. (37+ If 4. covenants with B. to ſurrender a copybold, which he hath 
vl 23. Nlich. for life, fo the uſe of B. who hath the pgs 15 thereof upon requeſt 
5Car. B. R. nade by B. to A. and after B. tenders to A. a letter of attorney in 


_ by A writing, by which he gives power to tus attorneys to ſurrender for him, 


des nct at the next court of the manor, to the uſe B. and this courſe is war- 


cl-arly ap- rantable by the cuſtom of the manor. In this caſe, upon this ten- 
err and requeſt to ſeal, A. is “ not bound to ſeal the letter of at- 

Fol- 467. torney, nor to ſurrender in court or otherways ; for A. hath taken 
2 upon him to ſurrender upon requeſt; ſo that it is at the election of 


i. 259, A. whether he will ſurrender in court or by letter of attorney, or 
22 "Gy any other ways that he may; and this election cannot be taken 
ſol red, th WT f 
2 der, but — to ſeal a letter of attorney, this is a void requeſt, and 
rant being as no requeſt, and therefore B. [A.] is not bound to ſeal the letter of 


eee attorney, nor to ſurrender in court, or otherwiſe, upen this requiſ. 


requeſt, A. Paſch. 9 Car. B. R. between Simes and Walter, plaintiffs, and 
i, not bund Dame Smith, defendant, adjudged upon a demurrer. Intratur Hill. 
. Car. Rot. I being of the counſel for the defendant. ] | 


letter of at- 

gorney to 8 ' 

make 2 ſurr nder, and fo the breach is net aſſigned according to the covenant, and it ought to be nex- 

preis req uett to make a ſurre;.der and nct an implicd one, and judgment accordingly for the * 
: 14K. 


Dans I» 4 halve 
5 185 5 8 pes 


away by B. and therefore when B. does not require him to ſurren- 


van. Jo. 218, 219. pl. 8. S. C. but S. P. does not fally appear. Ibid. 374, 315. pl. 

and 3 Jultices (abſente the Ch. J.) held that the requeſt to ſurrender by letter of attorney is 1 424 
at all, and therefore che defendant was not bound to do it fo or any other way with a new 114 beter 
requeſt, —Godbe. 445. pl. 513. Trin. 8 Car. S. C. adjornatur. 


38. If A. and B. aſſume one to the other to perform the award of Mar. 108. 
J. who awards that A. ſhall pay to B. Bl. 8s. or 3l. and all cg. that ls. 


; , , f x 2 * # p & I . . 
B. expoſniſſet in & circa proſecutionem cujuſdam placiti tranſgreſſions Wen 8 ? 


inter ipfos A. & B. pendent” prout per notam attornati predict B. ap- Dowel v. 


parrerent, ad libitum ipſius A. In this caſe, B. is not bound to 4,8. P. 
and ſcems 


tender a note of his attorney to A. of the coſts that he hath expend- to be 5. C. 
ed in it, without requeſt made by A. to do it, becauſe A. hath fed ajorna- 
election to pay one or the other, ſcilicet, the 81. which is certain, , beg ſe 


. . . « ceve |, 
or the 3 J. and coſts of ſuit, which are. uncertain; and B. does not ,.0it d 


know whether he will pay the one or the other, and therefore A. ſent in 
ought to do the firſt act, ſcilicet, ts pay the 8 l. or requeſt B. to give ede 
him a note from his attorney of the c:fts, and if B. refuſes to deliver 1 
. . » — ? 1 225. 
it, A. is excuſed. Hill. 17 Car. B. between Pollen and Kingeſmeal S. C. ad- 
adjudged per totam Curiam, this being moved in arreſt of judg- Jagel per 
ment; but ſome of the judges gave another reaſon, ſcilicet, becauſe Hrs nay 
thcy concerved that the attorney of B. cuglt by this award to give the plaintitt 
note, and he is a ſtranger, and therefore it need not ie thewed be— —__ to 

: _ = ) av ;udge 
fore requeſt made, Intratur Hill. 16 Car. B. Rot. 1483. ment, and 

ö | | that upon 

theſe differences, firſt aubere the defendant is to d a flngle act on'y, and where he hath ce of 2 
ting to du. :dly, The 2d diſterence ſtood upon this, that no notice is to be given, or tender ne 
of a thing which les not in the power or proper conulance of the pl:iintt, 10 45s the ifference Rants 
«ber? it is a thing ;ebich lies in the conuſance of the plaintiff and gere nt, aud thererore u here the 


' award was that the defendant thoul2 pay to the plaintiff & l. or 31, ant cots of fair, as ould appear 


by a nate under the attorney's hand of the plaintift, it was refolved in that caſe, that hne tag tor- 
ny be in ſome reſpect as a ſervant to his maſter, yet to this purpoſe he is a racer tram get, ant tnere- 
te the plaintiff was not bound to make any tender that note, but the deten tant ought i hays vane 
to the plaintiff's attorney, and required a note of hn of the cots of ſais, Þ as 1: night have mage 
Þs election; but they all agreed that where it is a thing which es in the knowle ive of lo wininn; 

that chere he ought to have made a tender oc give: nyviice, but an his cafe it hen ao in whe 2 


_ t»ige of the plaintiff, and he cannot compel the attorny to wmlke it, wierefore ic Ms relvived chat the 


Ftentitt thould have judgment. 
| : . . . 1 _— 4 277 1. 
29. If A. be bound in an obligation 72 C. of which the condition : 

10% that A. ſhall pay to B. aid ſuch money, as ty @ true and jujtifiable 1 Ks, 

bill, under the hand of the attorney of B. ſhall athcar before diſuurſed Mk. W. 


by B. or his attorney, or any of them, or by any of their means or g 6 N 


tointment upen ſuch a day, in ſuch a certaii ſum, between, & In 3 
an action upon this obligation, if B. ins for a breach, tl 245 mm v. Bula 
by a true and juſtifiable b:!! under the hand of F. S. the attori:cy of B. di comte, 
appeared before to be diſburſed, which A. di not pay, this is a good "—_ an 
breach, without alleging that A. had notice thertef, or that th: biil a vana can- 
of the attorney was fhewed to him, and though it was exprefly al- dit oned t. 
leved by A. that no iuch bill was tend. iy him, by which it ap- Py alin 
peared what ſum was diſburſed ; becauſe the attorney was a /?rang-r, j e 
vf which A. ought to take notice at his peril, Hill. 15 Car. 9. 4 #2 
Rot. 432, between Dewell and Wilmot, adjudged upon demurrer. 7.7 | e b 
t--1ting the defendant, at the plaintiff's ſuit ; the derer dant pleaded, that it did not a are 5 13 
ae to che attorney, &c; the plaincit? replicd, that gl. as due, F which the d ton fant neee, but 
aid not pay jt; the defendent : joined, that it dil r..t appear what was d, Kc al! raf ene 
7 MM asu 
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177 Condition. 

notice; and upon demurrer the plaintiff had judgment, becauſe the a-terney evar a ſtranger to the c- 
tion, and the defendant ought to take notice at his peril, what was due to the attorney; "tis truc 
where the matter falls under the cognizance ot the plaint.ff himſelf, he ought in ſuch cate to give the 
deten dant notice. 


40. In caſe of an obligation, where the ſubjecb matter of th votice 
rs ſecret, and ex parte the plaintiff, notice is neceffary. Jenk. 311. 
pl. 92. 
41. Covenant. The caſe was, A. covenanted with B. to mate 
ſuch aſſurance as his counſel ſhould adviſe ; the court held clcarly that 
B. muſt give notice of the aſſurance, tor otherwite A. does not 
know his counſel, or their advice. Cro. E. g. pl. 1. Mich. 24 and 
25 Eliz. C. B. Bennet's caſe, 
Oro. E. 617. 42+ In debt on bond to perform covenants, whereof one was 75 
pl. 42. Hul- aſſure to the cbligee and his wife, lands before ſuch a day, at the co/ts 
e ee F the obligee; but no requeſt of any part was mentioned in the cove- 
„ . nant; adjudged the obligor having election what manner of aſſur- 
O 157. ance he would make, ought firit to give the obligee notice, that 
S. ©. but he would make ſuch a particular aſſurance, and then the obligee is 


——— ſupply the coſts. Mo. 454. pl. 622. Irin. 38 Eliz. Hollins v. 


be adructg- 
eu; * ' Connard. 
Walmfley - : | | 
ſud that the charge ought to precede the afſurance, but he ſhould fi ſt declare what manner of aſſyur · 
ance ſhould be made; and Bcaumond of the fame opinion.— Mo. 457. pl. 631. S. C. adjudged 
tr the plaintiff; but it was held by the whole court, that if the aſſurance had been exprefs'd in the 
eyvenaut, viz. that he ſhould levy a fine, ur make a feoftment, at the cotts of the covenantee before 
loch a day, there the covenantee ought to tender the colts, 5 Rep. 22. b. Ha.ling's caſe. 8 C. 
adjudged; and it was ſaid that it was all one when the covenant was general, and when it was part!- 
cular; as if it was to make a feottment, the covenantor ought to do the firit att, viz. to ſhew what 
manner of te-ftment he would make, whether by indenture or deed poll, &c. D. 479.2 pl.z. 
Marg. cites Mich. 38 & 39 Eliz. C. B. the 8. J“. S. C. cited by Anderſon, as adjudged 35 & 36 
Eliz. And. 300. pl. 309 in cafe of Frank v. Foſter, in which cafe S. P. was agreed” accordingl.. 
Prin. 34 Eliz. and ſome inclined that the covenantor ought to give“ notice alſo of the coſts and ch urge 
vw hich ought to be paid or tendred before the ſealing and delivery thereof, or other thing done by the 
etendant. S. C. of Frank v. Foſter, cites as adjudged accordingly, ul. ich Glanvill affir med, he 
being of c uncl therein. Cro. E. 5317. pl. 42. | 
*f 278 | | 
Ny. 111. 43. Covenant ts aſſure ſuch copyhoid land to the plaintiff, if he 
| | 5 5 5 
23 married with his daughter, and alleged that he rite & legitime . 
S. C. but p2uſed the daughter of the defendant ; it is ſufficieig for the plaintiff 
S. P. does to allege, licet ſapius requiſitus, without giving notice of the mar- 
not seat. riage, for he at his peril ought to take notice thereof; judgment 
for the plaintiff, Cro. J. 102. pl. 35. Mich. 3 Jac. B. K. Fletcher 
v. Pinfet. 5 
S. C.cited 44. In caſe the plaintiff declared, that there being a life renct 


2 214.215. between him and the defendant, concerning hrw much rent be us bt 15 
pay; the defendant promiſed, that if J. S. would ſay that the rent 
reſerved was & 1. then he would pay double that jum, and that the 
ſaid J. S. did affirm the rent to le 6/. After verdict, upon non 
aſſumpſit, it was mov'd in arreſt of judgment, becauſe the plaintiff 
did net allege that he had given notice te the defendant, hut only 
that J. S. did affirm that the rent reſerved was 6]. but adjudgcd 
for the plaintiff; for the defendant is to take notice of What J. 8. 
ſhould affirm, and fo the declaration good without alleging any 
notice given. 2 Bulſt. 143. Mich. 11 Jac. Child v. Horden. 


45. A. at 
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Condition. 273 

45. A. at B's requeſt, demiſed a houſe to J. for a year, rendring 
50 S. quarterly, and B. promiſed, that if F. did nat pay the rent he 
would ; notice need not be given of the non-payment, but B. at his 
peril, mult take notice of the non-payment, and pay the rent; fot 
otherwiſe the promiſe is broken; and ſo a judgment in B. R. was 
affirmed in the Exchequer-chamber, Cro. J. 684. pl. 2. Hill. 21 
Jac. Brookbank v. Taylor. 

46. The teſtator made a /eaſe of lands for years, rendring rent, Jo. 4 ;. pl. a. 
and deviſed the g eu ty T. in fee, and by his will declared, that Trabcarne 
his intentiam was, his executors ſhould have the reverſion during the je ( 
tern, upon condition that they give loud ta the faid T. within ſix but 8. 1 
mnths after his deceaſe, by the advice of the overſeers of his ſaid will, does aut ap- 
to pay him 34 l. per annum during the faid term The executors KH 
within 3 months fhewed the will to the cverſeers, but they adviſed ns 232. Tea : 
band, nor was any given by the executors, nor any rent paid, though v- Ce 
required by the plaintiff. Adjudg'd this was a condition by which A 
the term was veſted in the executors, but it was in T. till the S. P. 8 
condition was performed, which not being done, he in revertion not appear. 
ſhall have the rent. Win. 69. Hill. 21 Jac, C. B. Treherne v. s 
Claybrooke. 3 

appears, but nothing ſaid to it, 


47. Leſſee for years covenanted 2% find neceſſary proviſion fer the 
I->ward, and the lord, aud his ſervant, and horſes, at all times when 
he fheuld hold courts there. Per Doderidge, the leſſee ſhall take no- 
tice when the courts are to be holden, and % perſonal notice need be 
given; for a general notice is given him, as by the proclamation 

at the court. Palm. 532. Patch, 4 Car. E. R. the biſhop of Ro- 
cheſter v. Young. 

48. A promiſe was 72 pay fo much moncy at the full age of an in- 
/ant; it was held, that notice need not be given of his attaining his 
full age, becauſe it is as notorious to the one as to the other. Hard, 
42. Arg. cites Paſch. 23 Car. B. R. Page v. Barnes. 

49. In debt upon an obligation t9 pay fo much money upon the 
return of ſuch a fhip from ſea, notice of the return need not be 
given; but where a thing lies more properly in the conuſance of 
the plaintift than of the defendant, there notice ſhall be given, as in 
the cafes that have been cited by the adverſe party, viz. fo give the 
plaintiff fo much for a commodity as any ether had before that time [ 279 } 
groen him for the like, or to give jo much far every cloth the plainti 
auld bus, or ts pay the plamtiff what damages he had ſuſtained by a 
battery, or to pay the plaintiff 's cots of ſuit. Hard. 42 cites Trin. 

23 Car. B. R. Bear v. Choldwich. 

50. Aflumpfit, &c. 79 pay the plaintif 2 5. a- piece for every piece of All. 24. 8. 
clath he uould buy for the defendant, and declares for ſo much money : . 
due, and ſhewed a requeſt. After verdict it was moved, that he had plaintin 
not alleged that he gave notice to the defendant how many claths he had averted, 
bought for him; to which it was anſwered, that they were bought as Rand 
for the defendant himſelf, and he may take notice of the number Ie - 
without any notice given him; and that the requett ſet forth, for the d i a. 
the payment implies a notice; but Roll ſuid, that the requeſt docs dt 4%, 
not imply a notice, and that fo is 'Uwill's cafe; aud befidesy the „ ns 

A 3 | notige 


279 Condition. 


"NE i. netice rught not to be by implication, but mru/t be averr'd certain'y ; 


and alleges fed adjornatur. Sty. 53. Mich. 23 Car. B. R. Tanner v. Law- 


2 ſpre al re- rence. 

que t ot the | 

101. to be paid by the defendant according to his promiſe ; and that after yer it was moved, that 
the pla tit has not averred he had given the defendant notice how many p'eces he bought for him; 
refolve that notice is neceſlary, and not ſuppoſed by the {pecial requeſt 3 for the defendant conmt tall 
tt fo much is due as the plaint:ft requi:es, unleſs he had notice how much he bought for him; and 
Judgment againi the plaintiff, | = | 


All 64.8.C. 51. A. covenanted 75 furrender to B. c:pyhaid land upon requeſt ; 


Date, aſſigning a breach, that he did nit ſurrender it into the hands of two 


„ . tenants of the manor is not ſufficient ; for he may ſurrender it into 


fie! in the hands of the lord, or in court, and the ſurrendering into the 
B. K. och. hands of two tenants ig only a particular way. Sty. 107. Irin. 24 


Caſe of Car. B. R. Freeborn v. Purchaſe. 


Sims v. the 
120 nl .. Ard ty, 1C7. cites 9 Car. Sims v. Walker according)y, 


52. L. promiſed |. the plaintiſt, to enter into a judgment ii him 
for fo much money as H. med the plaintiſ, if he would take common 


bar. of defendant in cafe Fi. fpsuld die before Mich. After verdict it 


was moved, that it did „t appear that the fiaintiff gave nitice to the 
defendant how much was du, from H. But Roll Ch. J. ſaid, that 
notice was not necefiory; for defentint, at the time cf the aſſump- 
ſit, had taken upon Þi:..lelf io know it, but if it was neceflary, he 
1izht have gone to H. to tell him, and fo it ſhall be intended that 
te both knew it hin ſelf, and alſo might have known it by others; 
and Nicholas and Alk were of the fame opinion, but Jera:an 
doubted ; and judgment pro Quer' Niſi. Sty. 184. Mich. 1649. 

Johns v. Levitton. - | 
Vent. 6. 53. A. the defendant promiſed B. the plaintiff, that if ſhe mar- 
.S. r with the conſent of C he would ſettle ſuch a farm on her for the 
eee ad vancement of her marriage. B. married, and for not ſettling the 
A. promiſed farm B. and her baron brought action ſurcaſe. After a verdict, 
B the plain- and 1300 l. dainages, it was moved in arreſt, that the plaintifts had 
eg ot given the defendant notice of the conſent of C. hut where one 
marry M. may take notice as well as the other, no notice need be alleged, 
the den- and judgment was given per tot. Cur. for the plaintiff. ' 2 Sid. 115 


ant, > 116. Mich. 3658. B. R. Sprat v. Agar. 
> ce, - : 
Wilt give 


= 


„ in affurmpfit fr the gol. Ex- epti n was taken becauſe the plaintiff had net declared, that he 
ve the gefengent notice of the marriage 5 but the Ch. I. 1 it had been adjudged, that where the 
ti os upon ma rage of the detrndaini's daughter to have 20 l. that the action lies witaout notice, 
thought There was NO &7fÞ!r ce 25 to this breween a daughter and this calc of a nicec, where- 
fore, *:c. Sid. 306. pl. 4. Paic!:. 13 Car. 2. C. E. Brown v. Stephens. 


An. 9. 54. The defendant took the plaintiff's fon to be his clerk, and 
e covenanted 1 give bim fo much for every quire of paper he ſhould 
S gg -, write, and for non-payment the plaintiff brought his action, without 
not peur. aileging notice, and reſolved to be good; for each of them may take 
{ 269 } notice how many quires of paper are written, it being to be 4 by 
a third perſom. 2 did. 115. Cites it as the caſe of Necdler v. Keſs, 

ſalizs Gucſt.] | | 
> -% 55. Debt 


d 


Co A EA a SEES: 
2 «+ — — 
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＋ CE Q 


Condition, i 280 


55. Debt upon a bond of 2001. conditioned to pay 100 l. an the « The wor! 
Toth day of January, upon 3 months warning. The defendant (not) is not 
pleaded, that the plaintiff had * [nat] given 3 months warning, in the ori- 
Windham J. ſaid, that although it had been to pay on the 10th ginal, but 


Ws ſeems to be 
January after the date of the obligation, upon three months warn- the omiflion 
ing by the obligee, and the obligee omits the warning, yet the of the prin- 


money ſhall not be loſt, and that fo it had been reſolved in the time 9356. 2 
3 * . Wu 


of Roll Ch. J. and that the other ſhall be bound to pay it at any ſtates it, t. 


three months warning. Adjornatur. Raym. 61. Mich. 14 Car. condition. 
2. B. R. Lawſon v. Witherington. e ard 


the mcncy 

. on the ICinv 
January; or three months warning. The defendant pleaded actio non, becauſe the plaintiff did not 
give three months warning next after the ſealing the obligation. The court on the firſt motion thought 
the warning ought to be given by the plaintiff, becauſe otherwiſe, if the defendant would never give 
warning, the money would never be paid; et adjornatur. But upon its being moved again they | eig, 
that it ſhall be taken that the obligor is to pay the money upon che north January next, he giving the 
plaintiff three months warning thereof; for the words ſhall be taken ſtrongeſt againſt the obiigor, and 
ordered judgment for the plaintiff niſi. Keb. 380. pl. 86. S. C. adjornatur. Ibid, 415. pl. 122. 
S. C. adjudged for the plaintiff niſi. Lutw. 409. Paſch. 2 Jac, 2. Terry v. Wade, 3. P. nd hel; 
that notice ought to be g ven by the defendant. 


56. In covenant to make a leaſe for lives, the defendant pleads, 


that none of the lives were named by the plaintiff, to which the plain- 


tiff demurred ; and per Cur. judgment for the defendant, and that 
the plaintiff muſt name them. 3 Keb. 203. pl. 60. Trin. 25 Car, 


2. B. R. Twyford v. Buckley. | 


57. B. ow'd A. 30 l. by bond. C. promiſed A. that if he would de- 
liver up the bond he would pay A. the 30 l. In aſſumpſit A. declared 
that he delivered up the bond to B. whereof C. the defendant had no 
tice, but had not paid the 30 l. A. had a verdict, and the court 
held, 1ſt, that delivery muſt be intended to the obligor, for that is 
properly a delivering up, and delivering up muſt be conſtrued the 
moſt effectual delivery, which is ſuch, as that the bond may be 
cancelled. 2dly, There needs no notice, becauſe the defendant C, 
knew who to reſort to, and the difference is, where a perſen is named, 
and where not. 2 Salk. 457. pl. 2. Paſch. 4 Ann. B. R. Smith 
v. Gall, © | 

58. R. agrees to deliver to the plaintiff C. 31 bags of hops at Lon- 
don, on or before the 31/0 of October. It was objected that the plain- 
tiff, to allege a proper breach of this agreement, ought to /hew at 


what place he appointed the goods to be delivered; fed non allocatur, 


Reſolved, iſt, "I hat where a ſum of money is to be paid, which is 
a ſum in groſs, and collateral to the title of the land, the fear mujÞ 
tender the money to the perſon of the feoffee, and it is not ſuffigient 


to tender it upon the land. Contra, it is of a rent that iſſues out of 


land; but if the condition of a bond or feoffment be to deliver wheat, 
er other ponderous things, the obligor or feottor is not bound to carry 


the ſame about, and ſeek the feoffee or obligee, but before the day 


he muſt go to the feoffee or obligee, and knew where he will appoint to 
receive it, and there it muſt be delivered. 2dly, That K. ought 
here to bave gone to C. and to have aſſed him where he weu'd have 


the goods delivered, i. e. at what place in London and as C. was to 


name the place, / K. was to tell the time When oe mull deliver 
X + r Henn 
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rhem, that C. might be ready to receive them; fo that one has the 
election of the place, and the other af the time; the doing the thing 
lies on the o ligor, but he is excuſed where the goods are ponder- 
ous, and where he cannot do all, ne mutt do as much as he can; 

the obligee has agreed to do nothing. Three things are requiſitey 
1/7, requeſting a Place for the dc livery. 24 %, A place appointed. 


And 3d!y, A time, becauſe the obligor may deliver, at any time. 


Judgment for the plaintitt, Trin. 4 Geo. B. R. Colwell v. Sir 
Ralph Ratcliff. 


f 2813 (B. a) What Thing ſhall e excuſe the Performance 
of the Thing, | Condition. ] 
Where he that is to have the Advantage ought to 
do the firſt Act. | 
Where before Netice. 


Ii. [ F a man aſſumes to me, 12 een”deration that I will enter into 
® Fol. 458, 771 ANTE ration to 1 S. for {1s debt, t5 far Ve Mme harmleſs fron 
all fach ablications | in which I ſhall enter to J. S. for his debt nat e- 
ceeding 590 1. If I enter into an obligation to J. S. under 500 J. he 
ought to ſave me harmleſs at his pe ril, without any notice given to 
him that (*) I have entered mito an 0: ligation, becauſe he hath 
bound himſelf to it. Hill. 14 Ta. E. R. between Gerrard and Payne 
adjudged. ] 
+5.C.cited (2, If the condition be, that he ſhall pay ſs much as he ſhall be 
1 "th found in arrear before fuch auditor as the obligee jhail affign ; when 
3-br, pl. U22 auditor is aſſigned, he ought to take notice at his peril bow much 
268. (169.) he is found in aircarages, and perform it. + 18 E. 4. 18. 24. 
cites: e. My Reports, 1 Ja. per Coke. ] 
Pr. NI Reports, 13 P 


Notice, pl. 
T 3. cites S. C. Roll. Rep. 286. in pl. 2. Hill. 13 Jac, S. P. by Haughton, 


2 Br Detze, [Z. $5 if the condition be ts aud ta the award „FJ. F. he ought 


a 4; to take notice of the award at his peri}, and perform it. 418 F. 
ee 4. 18. 1 fl. 7. 15. Contra, 7 H. 8. Kc 17 5.] 

Tit. Arb! 88 

tre nent, E. a) pl. 14. Collet v. Pad well. 


4. If the condition of the obligation be 75 pay the damages that 


ſh it be recovered by F. S. againjl Vin; he ouzht to take notice of | 


| the ſum recovered at lis peril, and pay it. 18 E. 4. 18.) 
F. P. by (5. If a man promiles another ts pay him f5 much at the marriage 
inp arm of « /ſrunger, he ougnt to take notice of the marriage at his peril, 


E. wi tl. out notice given, My Reports, 14 Ja. Beresford and Good- 


per Cur. roule. 
Roll. Ren. je ) 
& 54+ in 5. Connn—Zc: (A. 9) pl. 3 4. 8. . 


Jo. 449. bl. [. If A. be irdicted in a leet for incroachment upon the bighway, 
4 ag aud after A. dies, and B. bis heir continues the mncreachment, aud 


1 
{ 
F 
1 
1 
ds 
A 
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thereupon a erde is made for lect, that B. ſhall reform the incroach- point. — 
i . # . e.. 
ment by A duy upon the pein r 40 s. and for not reforming thercof, the e. 
lord of the leet brings an action of debt for the 405. and decld#es is a igerent 
thereupon as bijore; this is a good declaration, without alleging that 5 
B had notice of the order made; inaſmuch as he is within the juriſ- ma «i 
diction of the Jeet, he ought to take notice thereof at his peril. (B) pl. 4. 
Mich. 11 Car. B. R. between Lee and Beo:thby, adjudged per Cu- -C. but 
IC PULIL OUT 


.riam, this being moved in arreſt of judgment. Intratur, Tr. 31 £0 
Car. Rot. 1002.) | not en 
7. Debt upon bond condition'd that the obligor fhould make an Al. TER 
eſtate of inheritance to the obligee, at fuch a day and place; the de- S. C. at- 
tendant pleaded that he was ready at the day and place, &c. to make Ju tr 
an cltate of inheritance, &c. The plaintiff demurred, becauſe de- ls 2x" 
fendant * had 17 fet forth that he gave the plaintiff notice what c/late deten unt 
he would make; and Roll Ch. J. held the plea ill, and judgment niſi, ousht to 
Kc. Sty. 61. Mich. 23 Car. Brook v. Brook. 1 
. ; 1 } 
he would make him ſuch a convevance, to the making whereof the preſence of the 4 
ceſſary; but it the condition had been for the making a feoſtment, then becauſe a day certain was ap- 
pointed, the plea had been good; fur the plaintin at his peril ought to attend at the dan. 
| I 


8. Delt upon bond conditioned, that whereas the plaintiff was : 8 78. 
| Alca. 22, 


Bound with the defendant {who was an exciſemar) that he ſhould vive Coe: hm - 
a truc account in the Exchequer tor ſuch monies as he ſhould receive the S. C. 
for exciſe, &c. that the defendant ſhould ſuve him ae, KM. He avs tex 
pleaded that no ſuits, preceſs, &c. were againſt him on that bond, Hol * 
and fo he ſaved him harmleſs. The plaintiff rephed, that a ſcire veral times, 

acids was brought againſt him out cf the Exchequer upon the ſaid e e 

SONUTHT 0 


Bond, and that he was forced to retiin an attorney, and paid rs. for fu Bat 
his appearance. The defendant demurred, becaufe the plaintiff quifte.— 
did not allege that he gave him notice of the ſcire facias ; adjorna- _ w_ 
; g 1 * _ AS pl. I;. So * 

tur. Vent. 35 1 TIII. 21 Car. B. N. King V. Atkins. and all the 
| = Curt excep: 
Morton held that particular notice was not requilite, becauſe the defendant took it upon himſelf to 


acquit tl plaintiff. 


9. Leſſec of a mill covenanted t leave the millaſimnes as good as 1% Rau 
when he entered, or ta pay the difference according te the diſcretion of Re» . 
the parties who viewed the ſame at the firſt, and gave a bond for S. C. ad- 
performance of covenants. In debt on the bond, the defendant Judg _ 
pleaded that he lift 2 ſtones in the mill at the end of the leaſe, and es Hake 
that the perſens who wired thoſe which were there when he entred ettimation 
had not agreed how. much th:fe that he left were worſe than the other. ren, * 
Upon demurrer, the plaintiff had judgment; (Treby Ch. J. and fach 4 
Powe) J. being only preſent) for this being a disjunctive covenant, uns as the 
and by conſequence for the advantage of the defendant, and he ane 
having undertaken that ſuch perſons ſhall adjuſt the value who were = 2 
ſtrangers to the agreement between him and the leſſor, he muſt h had re- 


procure them to do it, and if he cannot, he muſt leave as good tue to ap- 


bY 


{tones in the mill as thoſe were when he entred. Lutw. 688. 693. * 8 
Trin. W. 3. Studholme v. Mandall, have ex- 
cue the 


defend int, becauſe the performance of the covenant is render'd impoſſible by the act of the obligee, 
Arg. And of this opinion was the whole court, | 


(C. d) At 
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Se(F-<) (C. d) At what Tim it ought to be performed 
= where no Time is limited. 
[Or rather, in what Caſe Notice is neceſſary. 


Li. I F A. promiſes B. in conſideration that he will marry C. his 

daughter, that he will give in marriage portion to B. with C. 

ſuch portion, and as good an eftate in money as he had giver or after 

Poul give with any ether. In an action upon this promiſe, if the 

plaintiff avers that he married C. and that after B. A] gave 100 l. 

in money and goods to D. another daughter, in conſideration of the 

| marriage-portion of D. this is a good declaration, without any aver- 

ment, that he gave notice of the marriage with C. to B. ¶ A.] becauſe 

[ 283 ] he had taken this upon himſelf. Tr. 22 Car. B. R. between ard 
and Green, adjudged. Intratur, P. 22 Car. Rot.] | 


= * [ 2. If one promiſes another, in confideration that he will marry 
JC. dor bis daughter, to give him 20 l. at the day of his marriage; he ought 


S. P. does to take notice of his marriage at his peril, without any notice 


aA given thereof by the other. My Reports, 14 Ja. Beresford aud 


woA man © : 

was bound 1 1 adjudged.] 

4 H. * 7 3. So if no time of payment had been appointed in this caſe. Tr. 
1 . 2 . 

ofrer that 7 Ja. Rot. 735. adjudged. My Reports, 14 Ja.] | 

be bad war- : | | 

red bis daughter, and afterwards he married her, and brought debt upon this obligation, and it was 

mor averred that be bad git en novice of the marriage, but demanded the mirey. It was argued that here 

was an implied notice, becauſe the marriage was of the inflance / the defendart, which imphes a vo- 

dice. It was agreed that judgment ſhould be given for the plaintiff, and in Trin. Term next following 

j t was accordingly given for the plaintiff. Poph. 164. Paſch. 2 Car. B. R. Hodges v. Moo. 

See (B. d) pl. 5. 


judgmen 
tee (A. d) pl. 3. S. C. and the notes there. 


Roll. Rep. [. So if a man, in confederation of 6 d. promiſes to give me 20 5. 


17 Ele. * ot the day of my n.arriage, he ought to take notice of my marriage 


Rot. 238. at his peril, without notice given by me, becaufe he hath under- 


Hodges v. taken to pay it at the day. My Reports, 14 Ja. 44 El. Rot. 238. 
g. F. adjudged. ] 


Cro. J. 405. | 6 op : 
in pl. 3. cites Trin. 44 Elis. Rot. 238. Hoge: v. Wartey, but Uiat only mentiogs the point of no 


i me being al eged. 


Sce (A. d) 5. If a man ſells certain wers of barley to me, upon which J pro- 

kt rms mi to pay him 4 much for every wey as other men give for a weyz 

and the in this caſe the action does not he without notice before given for 

rotes there. how much he ſells a wey to other men. My _ 13 ja. Haul 
and Hemmings, adjudged. 14 Ja. Holmes and Twiſt, P. 13. Ja. in 
Camera Scaccarii, for Woad. ]. 


Fol. 469. 


'F te: (A. 6) he goes there, becauſe this is a duty by the coming into Somerſet- 
pl 5: S.C. ſhire. My Reports, Mich. 13 Ja. * K:chardſon'”s caſe, B. adjudged. 


—— Contra, my Reports, 13 Ja. Morſe and Gardixcr.] 


17. If 


V 


6. If I promiſe another, for a conſideration, to give him 20 I. 
w# en he comes inte Symeſetſhire, he need not give me notice when. 


. 


5 


[/. If a man ſells land by the name of 20 acres, and covenants te Se. (A. d) 
repay j much for every acre under this number, and that it jhall te u g 5 
meaſured by ſuch a man before ſuch a day; it part is meaſured ac notes there. 
cordingly, the covenant or ought to take notice thereof at his peril, 
without any notice given by the other. My Reports, 13 Ja. Sir 


Baptiſt Hixt and Goates. | 


[8. $2 in the ſaid caſe, if the covenant had been, that the land ew d) 
pl. 8. S. C. 


ſhould be meaſured by two men, ſcilicet, one by the aſſignment of each 

| ; : and the 
party, before ſuch a day, and one aſſigns, and gives notice to the cove- notes there, 
nantor the time of the meaſuring ; if the ther does net aſſign any 
for him, but he that is aſſigned meaſures it alone, the covenantor 
ought to take notice thereof at his peril, for it is his default that 
his man was not there; and therefore it is as if the other had been 


only appointed to meafure it. My Reports, 13 Jac. Goaates aid 


Sir Baptiſt Hixt, adjudged. ) 
9. Caſe again/t the defendant as executor upon a promiſe made by 
his teflator fer a marriage-portion, and the plaintiff did not ſet forth 


that notice was given to the detendant of the marriage; \adjudged, 


that where a collateral thing is to be done at or after marriage, there 
notice ought to be given of it; hut where money is to be paid, in 
ſuch caſe it is a debt due to the party, and may be recovered with- 
out any notice given of the marriage. 2 Bulit. 254. Mich. 12 
Jac, Selby v. Wilkinſon. | 


[D. d) Where the Want of Notice will excuſe the x 284 ] 


Performance of the Condition. 3 
[And at what Time Notice, i given, ought to be tice (4-2) 
| , | per totum. 

given.] | | 


And in what Caſes Notice ſhall be intended.] 


DI. ] F A. and B. lovy 8 to the uſe of A. in fee, if B. does not Se- (T) pl, 
pay 10 5. to A. at Michaelmas after, and if he does pay, then ns. oo 
it ſhall be 2 the uſe of A. for life and qfter to B. in fee ; and after or n, 
B. dies before Michaebnas, the heir of B. eught to take notice of the does not ap- 
condition at his peril; fo that if he does not pay the 10 8. at Mi- f —— 
chaelmas, A. ſhall have the land abſolutely in fee, for A. is not 1 ra 
bound to give him notice, nor is any other appointed by the law to judgment 


give notice in this caſe, and therefore he ought to take notice ber che 
piaintiff Jo. 


thereof at his peril, for he is as privy in law to the eſtate limited by 39 


the fine, and indenture of uſes, as the ance/tor himjelf, and the an- 12 Car. 
ceſtor had power to give the land abſolutely, and divers times in B. R. the 


ſuch caſe it is not known who is heir. Trin. 13 Car. B. R. be- W 
tween Spring and Sir Fulius Cæſar maſter of the rolls, adjudged : 120 and 


er Curiam in a writ of error upon a judgment in banco in a quare 6 Fo a _ 
7 : rhe en 


impedit. Intratur, Mich. 11 Car.] . fol. 120. 


| Mich. and 
Hill. 22 Jac, Cooper v. Edgar, S. C. argued by the (erjeants, but rothing ſaid by the court. 


[2. If 


; 
k 
| 
1 
. 
7 


— — — ———— A—Ü— — 
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Cro.C. cr, 2. If A. in conſideration of 101 given to him ty B. aſſumes to 
p. 9. Hin. pay 20 J. when ſuch a ſhip, tohich was ready to 90 from D. to Hum- 
75 Cor Bburgh, beyond the ſeas, pu go from D. to Hamburgh and return 
5 5 4 0 51 lo the ſame place, ſeilicet to D. aforeſaid ; it ſeems he ought to pay 
ch the 20 l. upon the return of the ſhip, without any notice given by 
* . the obligce; for he hath taken upon himſelf to pay it at his peil 
e e upon the return of it. Contra, H. 13 Car. B. R. between Bully 
Ant he bens and Hubtins, adjudged per Curiam, in a writ of error upon a judg- 
notitiam ment in the Marſhalſca, where the judgment was reverſed for not 


Inde and LEW . 7 . 
EE cn alleging notice of the return. | 
ich da 0 


be was requeſted he had not paid, yet it was hold clearly, that the declaration was inſufficient for this 
cauſe; for he ought to have alleged expreſs notice, and thewn the Jay and place of ſuch notice given; 
and for this and another caule the judgincnt Wes reveiied, See (A. d) pl. 12,1;. and the notcs 


there. 


Sy. 12. [Z. If A. promijes B. in conſideration that B. will permit A. and C. 


S Cine to enjoy a tayern in Sturbridge: fair dur ing the fair, to pay to B. 10 1. 


ec ception 


of the want for the uſe e the tavern ;, and alſs that before the end of the fair, he 
et notice. toll fay all ſuch money as B. ſhall diſburſe for wine and beer for the 
was taken 3 | 3 f i e A x | 
bs Roll Cl. id A. and C. dr ing the fair afor, aid, 75 be expended in the ſaid 
F. aims that tavern. In an action upon this promiſe, after the end of the fair, 
x clalntiff if the plaintiff does not aver, that he gave notice before the end of 
de 32 de the fair, how much he had diſburſed for wine and beer for them to 
mand dur : 3 

me the fair be there expended, this is not good, though he avers how much he 
ef an; fem diſburſed for it; and a demand theres after the fair is nat ſufficient, 
— for A. could not eie how much he had diſburſed withiut notice, and 
{FN47%- wotice theresf after the fair is not ſufficient (*) in as much as it is t9 
"y "Ol be pard Ver by A. dung the fair. Mich. 1 649. between Harri⸗ 
ee, an! and Gibbn, adjudged in a writ of error upon a judgment in Cam- 
ae fo the bridge, and the judgment reverſed accordingly. Intratur. P. 1649. 


gzclaration 

Was too fe- Rot. 303.4 

Setal, and : | 

the counte! defiring not to be further heard in it, the judgment was reverſed. 


{ 255 } 


Sty. 295. 4. If A. and B. agree and promiſe te marry one with anther, 


S. C. 2. and after B. the man, promiſ's A. in conjideratizn that fhe will diſen- 
ren gaze him of his 2 premiſe, be will give her 1000 J. In an action 
are A. againſt B. for the 1000 J. if A. avers, that ſhe after the fame 
bd. day ran rait ipſum ( Anglice, did diſengage him) of his ſaid pro- 


383: 30. mile, and yet he hath not paid the 1000 J. this is a good averment 


Dd. . . - - — * . , 0 
Ln Of the performance of the promile, wwithut alledging any 1/1 i 


again, but f H. of the diſengagement ; for it ſhall be intended, prima facie, 
dne court that this diſengagement was made to B. himſelf, and not in the 
kev = abſenee of B. for it ſnall be a full diſengagement made to the perion 
would ad- of B. fo that he thould have his liberty to marry any other. Mich. 
viſi-— — 16517. between Baker and Smith ; adjudged per Curiam, this being 


Pur at the . N | 
tote Moved in arreſt of judgment. Intratur. | 


caiciol.2g5. 


fars that upcn its bring argued azain the next term, judgment was then given for the plaintiff, tor the 
; pe E 22 £ yeogn 810 Pad , 
Ka; m. 4 20, 401. Ale cis, 8. C. as judged accordingiy. 


[5. [S0] 


ba endogen Koll. 


ther. 
prov 
quret 
ſbeu! 
haul: 


ther's death (he being heir at law to this ule) and there was a be 


5. [So] if A. promiſes B. (a woman) that if ſhe will leave her Str. 263. 


father's houſe, and come to his heuſe, that he will marry her; in an : e 
"Ca V., ils 


c4ction by B. againſt A. upon this promile, it ſhe avers, that ſhe hath ,,, C. 


left the houſe of her father, and come to the houſe of A. and there cb an4 Roll 


tulit to marry him, and yet the ſud A. did not marry her; this is a 8 
| ; ot the ſame 


good averment that B. had nice thereof; for by the obtulit to onen; 
marry the defendant, is intended, that ſhe obtulit herſelf to the per- but aqjor- 


{on of the defendant himſelf, in as much as this is a perſonal act to " COON 
ide $73 E 


be done between them, Tr. 1651, adjudged per Curiam, © C. 44. 
after a verdict for the plaintiff, ] judged for 
N . the plaintiff. 
See (A. d) pl. 3. and ibid., pl. 14. and the notes there. 


6. Debt upon obligation by J. B. againſt J. C. who ſaid, that the 
obligation is indorſed, that if V. makes eftate tail to & before Mi- 
chaelmas, that then, &c. notice ſball be given to him who takes the 
eſtate hecauſe he is a ſtranger to the condition; by which he pleaded 
accadingly. Br. Conditions, pl. 149. cites 2 E. 4. 2. 

7. If a man be bound 1 mferf ſuch a man as the gbligee ſhell name, Ivid. owes 
there if the obligee names him to a ſtranger it is void; for he thall 14 H. 8. ge- 
do it to the obligor who is party. Br. Conditions, pl. 155. cites 8 ©9137 
E. 4. : | 

8. Condition te repair a houje by lefſee within fox months after 37, 680. 
natice; leflee aſſigns part of his term. Atlignce oi the reverſion g7ves pl. „ za. 
notice to an under leſſec then in poſſeſſion of the houſe, "This condition Swelnam ve 
is merely collateral to the land, and perſona}, ſo notice is nut of 43 4 ND 
neceiſity to be given at the houſe, but ou cht to be made to the tha where 

erſon of the Icflee who has tne grand intereſt. Yelv. 30. ad- te is no 


Allignee the » 


3 5 PN F 1 
judged, Palch. 1 Jac. B. R. Sweton v. Cuſhe. 2 


| . be to the 
perſon of the leſſee, and need not be at the plice, and the time when *s to be underſtoo when the 
lence c ontinurs the eſtate; for in caſe he alligns it to anoche!, it ſhall nt ve to the pertOn of the aſ- 
Oro. J. 9. pl. 11. Siw-tman v. Cuſhe, S. C. adjuiged. Ow. 114. Streetman v. 
Brow.:l, 135. Sdetton v. Cuih, S. C. adjudges, but ſeems to be only 


ſignee 
Everſl-y, S. C. aſjudged. 
a tranſlation of Yelv. 


9. Leaſe rendring rent per annum guandicungue, the leſſor ſhall oro. I. 9, 
demand it; if leſſor comes to demand it before the end of the year o. S. C. & 
his demand on the land is not good unleſs the leſlee be there 8 — by 
1 : SOM ** . „ Popham 
alio; for the time being uncertain when the leitor will demand it, d that 
hy ought to give notice to the leſlee of the time; but if leſſor ſtay the letfr's 
till the end of the year, notice is not neceſſary; per Popham, quod W 59 5s 
ps . 4 . : gan anpoint the 
fuit conceſſum. Yelv. 37. Paſch. 1 Jac. B R. in cate of Sweton ieee that 
V. Culhe, | ſuch a day 

: he will be 
upon the land and demand his rent; and then if the leſſee be not there to pay it upon his demand, the 
leaſe js tortcited. 
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10. An eftate was limited by uſe to F. F. by deed after his fa- 2 Blow. 


2-7, Mil- 

3 yp" 3 , Fur 3 ler v Frans 
prowifn, that if the fail F- F. thou'd not juffer his fathei”s executors ,s C. 
quietly to take awvay the gods ant chatteis of his faid Father, which what ed. 
ſhould then be in the houſe, then the ſaid uſes limited 6 the faid F. V. A Fe 
 thguld cca'e and be vad. It was reſolved, that J. F. the ton being C. wg 
. a ranger e Rawt- 


ford J. as 4 ſtranger to the feoffment, though he had diſturbed the executors 
reſolded ac- contrary to the words of the proviſo, yet he ſhall not loſe his eſtate 
cordirgly; without notice given him of the proviſo and his father's will. 8 
dy Rep. 89. b. 92. a. Mich. 7 Jac. Fraunces's cafe. | 


Hale Ch. » : : 
dut 121d Io there would have been no need of notice if he had not been heir. S. C. cited Mod. 


86 & 87. Raym. 237. S. C. cited per Cur. 8. C. cited Arg. 3 Mod. 31. . 
cited 2 Show. 316, 317. Arg. S. C. cited 5kinn. 126. 128. 5. C. cited as agreed by” 
Briegn.an Ch. J. in delivering the opinion of the court. Cart. 1-2. S. C. cited Lutw. $13. 
and agreed by the whole court of C. B. Trin. 8 W. 3. in caſe of Whalley v. Read, that this cate ;s 


good law, and 2 good point adjudged there accordingly. 1 


11. In debt upon a bond of 2001. conditioned to pay 100 JI. to 
the plaintiff on his marriage-day ; defendant pleaded in bar, that he 
had no notice given him of his marriage-day. Coke and the whole 
court agreed herein, that no notice of the marriage-day was here 
to be given, but that at his peril he ought to take notice of it ; and 


judgment was given for the plaintiff, 2 Bulſt. 254, 255. Mich. 
12 Jac. Selby v. Wilkinſon. | 
12. Leſſee for years was bound in a bond to deliver poſſeſſion of a F 
houſe ts leer, his heirs and affigns, upon demand at the end of the ww 
term. The leflor bargained and fold the reverſion to A. and B. by dit 
deed inrolled. At the end of the term B. demanded delivery of the an 
poſſeſſion. The leſſee refuſed, pretending that he had no notice of M 
the bargain and ſale. It was adjudged, that the bond was forfeited. cor 
Godb. 272. Paſch. 16 Jac. B. R. Ingin v. Payne. | . | ad 


All. 27. 13. The defendant promiſed, that F the plaintiff. would forbear adj 
S. C. the his ſuit againſt one B. who had aſſaulted and beaten him, that he 


— would pay the plaintiff as much as he was dammified by the ſaid aſ- _ 
he was dam- ſau/t ; it was moved after verdict, that the plaintiff did not ſet forth * 
niſied by that he gave the defendant any notice what damages he had ſuſ- as ad 
tained by the battery; but the court held, that as to the notice of Lit, 
battery 30 bb . * . times 
which-the what damages the plaintiff had ſuſtained, the requeſt to perform Lion. 
ecfendavt, the aſſumplit implies that ſufficiently, and gave judgment for the S. P. 
— tack plaintiff, Sty. 57. Mich. 23 Car. Finer v. Jeffery. | ». Cn 
| and ace gp 3 3 . plainti 
requeſted, had net paid, and adjudged for the plaintiff, tho* he had not given notice to the defendant Eliz. C 
how much he was damnified; for the defendant took upon him to pay the damage ſuſtained, which De 3 
when the plaintiff aſcertains to him, the defendant at his peril muſt pay him on requeſt, if in truth he n bf 
was ſo much damnificd. 2 
Yet this 


Skinn. 125. 14. J. F. ſeiſed in fee, had iſſue X. his only daughter, and ſets Flaintif 
pl. _ tled his lands upon truſtees, and their her: to the uſe of himfelf for A. 
gerard, S. C. life, and after to K. in tail, provided ſhe married with the conjent of 

argued fed the truſtees, or the. major part of them, &c. but if not, then the faid | [2 
a<ornat®*- fruſiees ſboud raiſe a portion out of the ſaid lands for her mannte- 


— die. - * 3 . 
pl. 8. 3 nance, remainder over to Letitia {his ſiſter) in tail, &c. The 


adjudged ac- daughter A. being then but 2 years of age, had notice of this ſettle- 21 
cordingly nent at 14 years ali, but nat by the direction of the truſtees; and at 13. 


gaticu 
becauſ 


— t6ghe the age ot 18 years ſhe married, &c. without the conſent of the ma 5 

in Ireland truſtees, cr the major part of them, It was argued that the eſtate e fai, 

was ##1m- tail to K. was determined, and that notice was not neceſſary to be 2 + 

” ou given her, becaute her father had not order'd it in his fectioenenc, F Ft 4 
— 


315.7. 330, and iat he might diſpoſe of his eſtate as he pleaſed ; and having 
DE made 
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made particular limitations of it, there is no room now for the law Mallowae 


to interpoſe, to ſupply the defect of notice in the deed; that as K. 22 4 


took notice what eſtate ſhe has in the land, fo as to purſue “ a pro- 21gued.——. 
per remedy to recover it, ſo ſhe ought to take notice of the limita- Like point 
tions in the ſettlement, and has the ſame means to acquaint herſelf in the caſe 
' with the one as with the other, and the fame likewiſe as her aunt eg 
had to know the remainder. But in Eafter term following it was per Curiam. 
adjudg'd that the eſtate tail was not determined for want of notice, . 22. 
according to the reſolution in Frances's caſe. 3 Mod. 28 to 35. _ * 


Mich. 35 Car. 2. B. R. Malloon v. Fitzgerald. 


Accord per 


(E. d) What collatero! Thing ſhall be ſaid @ Satie 5: Tir 
Faclion. eee 


It. I F the condition of an obligation be to pay 101. at a day; if «gown. 
at the day of payment he enters into another obligation to the 31. S. C. 
fame ebligee for the ſame ſum as the firſt was, and this with a ſurety, aludg d por 
which was more than was done in the other, yet this is not any ft uh, 
diſcharge of the firit obligation, becauſe it is but a thing in action, is naught; 
and no preſent ſatisfaction; and this was adjudged twice in banco. fun choſe 
Mich. 13 Ja. upon demurrer, and there other judgments cited ac- n 
cordingly, quod vide, Pr. 13 Ja. B. between * Hawes and Birch ſatisfaction 


adjudged. Hobart's Reports 94. between + Lovelace aud Arthur, jo OY 


Ole en 


adjudged upon demurrer, | dee hk 
this being 
done by a ſtranger is by no means good, + Hob. 63. 66. pl. 77. Mich. 6 Jac. Lovelace 


v. Cocket, S. C. adjudged; for it was held no actual aud preſent ſatisfaction as it ought to be. 
Brownl. 47. S. C. and adjudg'd; for one bond cannot overthrow another 5. C. cited per Cur. 
as adjudged not a good diſcharge ; for the obligee was in no better condition than he was before. 
Litt. Rep. 58. Mich. 3 Car. C. B. Ene's caſe, 5. P. adjudged ; and it was ſaid to have been divers 
times ſo adjudg'd; and Hutton J. ſaid one reaſon was, becauſe a choſe en action cannot be a ſatisfac- 
tion. Cro. C. 85. pl. 9. Anon. ſeems to be S. C. and ruled accordingly.—Idid. 36. in pl. 9. 
S. P. cited to have been ruled by the court to be no good plea. Trin. 41 EIA. Rot. 2409. Maynard 
v. Cricx. ro. E. 716. pl. 40. Mich. 41 Eliz. C. B. Manhood v. Crick. S. C. adjudg d ac- 
cor dingly— So where a ſtranger join'd with the obligor in the 2d bond, it was adjudg'd for the 
plaintiff; for one deed cannot determine a duty upon another deed. Cro. E. 727. pl. 61. Mich. 41 
Eliz. C. B. Norwood v. Grype. | 

Debt upin a bond of 1001. The defendant pleaded tbat be delivered up ta the plaintiff a bend, 
whercin the plaintiff was bound to him, which be accepted in ſatis fufion of the ſaid bend. Reſolved 
per Cur. this is a good plea, tor although the giving of one bond is not a good ſatisfaction for another, 
yet this is rantamount to payment when the defendant diſcharged ſuch a debt due to him from the 
plaintiff; and ſi differs from the caſe of Hob, 63, c. Freem. Rep. 532, 533- pl. 719. Mich. 10380. 
Marihall v. ſenniſon. 


2. If a man be b:und in 20 l. in a ſtatute, and he makes an obli- 
gation to W it, and he accepts it, this is not any fatisfaction, 
becauſe the ſtatute is of greater advantage than the obligation. 12 
H. 1 ,  : | 
3. If the condition of an eb/igation be to pay 25 l. at Michael- Pebt won 
mas, and the ebligor leaſes land to the obiigee, rendring 39 l. rent at an obliga- 
he ſaid feaſt of St. Michael; and after, before the ſaid day of pay- pony OP 
nent, cancer datum & agreatum fuit, that the jaid cbiigee, being the th ;j;6, 
eſſee, ſhould retai 25 l. of . rent, in fatis/aetton of the fax defendant 


bligation, and for the reſidue of the rent, that he hid remain an- er N 
; IAT! 1 


wWeragl: 
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fore Ih ſcecerable to the obligor, and after at the ſaid day, becauſe of the 
1 3 ſaid agreement, the obligor does not pay the ſaid 251. This ob- 

eaſe, and. 
farm of che 3 . 5 ; | 
mill of D. the obligation, in as much as the rent at the time of the * agree- 
+029 ment made was not due. M. 41, 42 El. B. R. between Harring- 
e: . Of f „ 1 6 

5 ed. 

Paid, that ben aud Andrews, adjudged. } 
then, &c. TE hs | ; 

and ja: chat Bee N Pit ſontide the deferdant leaſed to the Plaintiff the mill for tm of 10 year, d- 
ring fuch ron? per annum, &c. and that the Plaintiff Pouid retain in bis ban: of the rent which ſhould 
amunt te 61. and per Needham this is good, though the rent and farm were not in eſſe ar the time 
of the obligation made, but the leaſe was made atter ;-but Laicon contra, and that the retainer of che 
rent till the G1. be paid, is as good as payment of the rent or grant tv the plainitt of the rent till 61. 
be paid; et adjornatur. Br. Conditions, pl. S1. cites 57 H. 6.26. | 
* | 288 | | 

Cro. C. 68. [4+ If the condition of an chligatiem be fe pay 10 J. at a day, 
in pl. 7. which is net paid at the day, but after the day the obligee accepts a 
7 — ftatute flaple from the obiiger for the ſame debt, in full fatiifactin 19 
2 A. 2 3 . . S - * 5 | * 
3272. the abligation, yet this is not any ſatisfaction; for though the ſtatute 
Branthwaite be a matter of record, and higher than the obligation, yet the ob- 
v. Corawal- ligation remains in force, and the obligee hath H election to ſue the 
2 Fol. 477. e (*) ar the other. Braithait's caſe, cited in Co. G6. Hitygen's 
6 caſe, 44. b. adjudged.] | | | 
lis, S. P. . . ; | 
and ſeems to be 8. C. 6 Rep. 45. b. the court held the cafe of Branthwaite v. Cornwalli ta be 
good law; for a ftatute ſtaple, or an obligation in nature thereof, is only an abligation recorde.), and 
one obligation, be it of recor i, or not of record, cannot merge another obligation; beſides an „bliga- 
tion and an obligation in nature of a ſtatute ſtaple are 2 diſtinct liens made by ailent of parties, with- 
out proceſs ot law, Whereof the one has no depend ase on the other; but in action on an obligation, 
the ſuit is founded on the obligation, and the plaintiff has judgment to recover the debt due by the 
ot ligatior, fo that by judicial proceedings and act in law, the debt due by the obligation is changed 
into a matter of record, and judgment in court of record is more high than a tatute itaple, me.ch unt, 
or ang i2cognizance, confetſ:d by aſſent of the parties without judicial proceeding. 

dee Lit. Audita Querela (F/ pl. 15. Luttertors v. Le Mayre, and the notes there. 


I the condition of an obligation be to pay 100 maris at a 
Cro. E 6g7. day, and at the day the cbligor and obligee account together at another 
in pl. S. place, and becauſe the obligee owes to the obligor 20 l. by another con- 


— 2 tract, the chligee allous the 20 l. in payment of the 160 maris ; this 
B. R. and is a good ſatisfaction. of the condition, for this is all one as if the 
agreed to be obligor had paid the obligee, and he had repaid him. 12 R. 2, 
3 Barr. 243. I his is a payment by way of retainer. ] | 
agreement = 4 

to teten is 23 2 payment, and thereture the obligation is diſcharged. 
8. 2 cordingly. © 


Co, Litt. 212. b. 213. 2. 


Cr. C. 103, [G. If the obligee and liger, before the day of paymeat of the mo- 

1 3 2% ney to be paid by the condition, agree together that the obligor ſpali 

udn. ds feveral particular things, as amongſt other things, to affign his 

worth, 8. C. intergſi in the farm of the cuſtoms of French wines, and he pleads 

helen, that de did all in particular, fhewing how, and it appears to the 

court that he could nit by law aſſign his intereſt in the aid euſt:ms, 

they hemg in covenant only though the obligee had enjry'd them ac- 

eordingey, yet this is not any diſcharge of the obligation, in as much 

as this is like an accord, to that all ought to be performed, othcr- 

wile it is not good, becauſe the ahligee hath not ary remedy for that 

aukrch is not performed. Trin. 6 Car. B. R. between Simons and 
Bic s fon adjudged, this being moved in arreſt of judgment.) 


7. Beſore 


ligation is forfeited, for this agreement cannot be any diſcharge of 


A cc. = oor ag TH 


am 
ſaid th 
becau 
the v. 
put in 
kinſon 
4 
ger fh. 
2. A F 
Vor 
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7. Before the day of payment, obligee agrees to accept a debt 
ue by obligee to obligor, in ſatisfaction of the ſum payable by the 
condition. Mo. 573. in pl. 787. Hill. 41 Eliz. cites 12 R. 2. 

Fitzh. Barr. 243. which was agreed to by the court, . 

8. If a man by deed acknowledges himſelf to be ſatisfied, this is a Dai, 49: ph, 
good * bar without receiving any thing. As 36 H. 6. 37. In debt 13. 4ano 
upon a bond for 10 l. the detendant pleads that F. was bound with 5 1 SP. 
him, and that plaintiff had made an acquittance to F. bearing date W 
before the obligation, and delivered afterwards, by which acquittance * [ 289 ] 
he acknowledged the receipt of 20 s. in full ſatisfaction of the 101. 

5 Rep. 117. b. in Pinnel's caſe, the reporter in a nota cites 36 l. 
6. Tit. Barre, 37. 

9. In annuity of 101. the defendant pleaded that the plainitiff pro- Br. Condi- 
miſed him that if he pay him annually at Eaſter 20 s. that the an- — 
nuity ſhould be ward, and ſaid that he paid it except at Eaſter laſt, S. C. 
and that then he leaſed to the plaintiff the vgſture of an acre of land But Br. An- 
for the 208. and a good plca, per Curiam. Brooke ſays it ſeems 3%? Þ 2 
that the promiſe was in writing. Br, Annuity, pl. 54. cites 11 H. I. 8. g. - 
7. 20. and ſays it is there agreed that tho* an annuity be charged contra, 
on land, yet another thing in recompence ſuffices. 3 

t earages of 


annuity, the defendant pleaded that he leaſed ſuch land to the grantee in recompence of the annuity, 
or arrearages of the ſaid annuity, but the court held it no plea for the annuity is in coriting, and can- 
not be diſcharged by matter in fas; quod nota ; Brooke ſays, quære it it was annuity by preſcription; 
The year- book ſays the plea was only matter in ſurmiſe. | | 


10. In debt upon an obligation, the defendant pl-aed in bar, that 

it was indorſed upon condition to make account before Michaelmas, 
&c. and that the plaintiff befere the day had accepted of a leaſe at 
will of a houſe and 200 acres of land, in ſati faction of all accounts, 
Kc. judgment, &c. The plaintiff demurred, and it was adjudg'd 
no bar; for where a condition is collateral, the acceptance of an- 
other thing is no bar ; contrary, where the condition is to pay mo- 
ney. D. 1. pl. 1, 2, & 3. Paſch. 4 H. 8. Anon. 
11. If A. and B. contract with C. for corn, and at the price of 
1001. and after C. takes bond from A. only for the money, now is B. 
diſcharged of the debt, becauſe B. ſtood charged only by the con- 
tract, which is extinguiſhed by the ſald ſpeciality, Went. Off. Ex, 
116, 117 

12. In debt on bond of 1501. the defendant ſaid he was poſſeſſed 
of 3 writings, Viz. a releaſe by one F. of all his right in ſuch lands 
to perſons, &c. and that he delivered all thoſe writings to the plain- 

115 in full ſatisfaction of the ſaid debt, and that he accepted it. 
anwood held the plea ill for want of alleging a value, as if he had 
ſaid that he had given him a ruſh or a feather it would not be good, 
becauſe of no value; beſides perhaps the plaintiff may take iſſue on 
the value; whereupon the counſcl for the plaintiff ſaid he would 
put in a value. Dal. 105. pl. 51. Anno 15 Eliz. Temple v. At- 
kinſon. 85 
13. In debt on bond for 3901. the condition was, that a ftran- 


ger ſhould make a good eftate to the plaintiff and his heirs of lands in 
Z. in the county of V. The defendant pleaded that the plaintiff 
* 


Vol. V. had 


289 Condition. 


had accepted a judgment with certain covenants therein contained, in 
full ſatisfaction for the 300 l. and adjudged per tot Cur. to be no 
plea, D. 1. a. Marg. pl. 1. cites Mich. 27 & 28 Eliz. B. R. Dod 
v. Alphin. | 
14. If a feeffment in fee be made, en condition to pay 1001. on 
ſuch a day, and at the day the teoffees make an obligation to feoffor 
for payment of it, the ſame is no performance of the condition ; per 
Anderſon Ch. J. Le. 112. pl. 153. Paſch. 30 Eliz. C. B. in caſe of 
Stamp v. Hutchins. 
do 2.46. 3 Debt upon obligation dated 29 April 23 Eliz, conditioned t 
rl. 2. Paich. pay 10 J. at St. Themas's day next at the church porch of NM. The 


28 Eliz. defendant pleaded, that before the ſaid feaſt the plaintiff agreed, that 


3 if he would provide for him 6 l. and pay it at his houſe in N. the 15th 


ment was of December next, and promiſe to pay the other 4 l. at Midſummer day 

made before following, he would accept of it in ſatisfaction of the ſaid ſum of 10 J. 

| jr ——_ ., and defendant pleaded payment of the 6 J. at the day, and that plain- 

porene we tiff accepted his * promiſe for the reſt in full ſatisfaction. It was the 
money after opinion of the juſtices, that it was no good plea to avoid an obli- 
pv __ gation upon ſuch naked matter, and gave judgment for the plain- 

if, Cro. E. 304- pl. 1. Mich. 35 & 36 Eliz. B. R. Balſton v. 

Cant pleaded Baxter. | 

Liter 3 but held the plea not good. 

290 | 5 
16. Debt on lend of 141. for payment of 51. Defendant pleads 
ment at the day; it was found the defendant paid 50 8. in part, 

and that defendant then delivered hats to the plaintiſf to the value of 

the reſidue, which he accepted. Adjudged againſt the defendant, 
for this is no payment, but he might have pleaded ſpecially this 
matter, and then the acceptance of the plaintiff had been a bar. 

_- E. . 309. pl. 17. Mich. 35 & 36 Eliz. B. R. Thimblethorp v. 

unt. | 

17. Condition of a bond was, that if A. appear before the plain- 

11 at the commiſſary's court at Oxford, ſuch a day, that then, &c. 
efendant pleaded that he appeared before the plaintiff before the day 

at S. which the plaintiff accepted sf, and allowed for his faid ap- 

pearance to be at O. &c. Adjudged for the plaintiff on demurrer, 
becauſe it was to do a collateral thing, and the acceptance of an- 
other thing cannot diſpenſe therewith, nor is a diſcharge of the 

_ Cro. E. 458. (bis) pl. 4. Paſch. 38 Eliz. B. R. Norton v. 

Riſden. | 
18. Debt upon an obligation conditioned fir the payment of 20 l. 

at a day certain. The defendant pleads, that befrre the day the 

plaintiff, in reſpec? of a treſpaſs by his beaſts in the defendant's land, 
gave unto him a longer day of payment, which is not yet come, It was 
adjudged for the plaintift; for a parol agreement cannot diſpenſe 

with an obligation. Cro. E. 697. pl. 8. Mich. 41 & 42 Eliz. B. R. 

Hayford v. Andrews. | | 
19. In debt on a bond, the condition of the bond being, that the 

defendant ſhould pay 4 ſum of money unto the plaintiff on the birth- 

day of the firſt child of the plaintiff, &c. The defendant pleads, that 
after the band, and before the birth of the child, the plaintiff ac- 
cepted 


e 
L 
4 
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eepted of the defendant one lad of lime in full ſati suction dicti ſcripti 
obligationis, &c. Held to be an ill plea, for this cannot be a diſ- 
charge of an obligation by words, but by writing. Contra if the 
acceptance had been of the load of lime in full ſatisfaction of the ſum 
of money contained in the condition, 1 Bulſt. 66 Mich. 8 Jac, Neal 
v. Sheffield. | 

20. In debt upon bond, the defendant rare e e by the 
aintiff of a bill fealed for the ſame money after the obligation made. 
Ae no put plca. rig pl. 2 12 Jac. Beard v. 

eynes. | 

ke I. In an action of debt brought upon a bond for payment of me» 

ney ſuch a day; the defendant pleads, that he the ſame day made an 
obligation fir the payment of the ſaid money another day, which the 
plaintiff accepted for the money, and iſſue taken thereupon, and tried 
for the defendant; and after the verdict the plaintiff moved the 
court to have judgment, though the verdict paſſed againſt him, 
becauſe the plea was inſufficient, and that he confeſſed the debt, 
but the court would not grant it. Browal. 74. Trin. 13 Jac. Raw- 
don v. Turton. The like Mich, 6 Jac. Rot. 1061. and the like 
Hill. 12 Jac. | 
22. If a man be bound to pay 20 l. by bond, and the obligee, 
for a leſs ſum paid by the obligor, promiſes to deliver the bond; if 
this be not any ſatisfaction of the debt, yet it is ſufficient to ground 
an action of the caſe upon, becauſe he has no remedy for the mo- 


| ney 5 per Coke Ch. J. Roll. Rep. 355. pl. 5. Paſch. 14 Jac. 
23. In debt upon a fingle bill, the defendant pleaded, that be in- 
fo 


d the plaintiff of ſuch land in diſcharge of the ſaid bill, which 
he accepted, and it Aa held an ill plea. Cro. C. 90. in pl. 9. cites 
Trin. 14 Jac. Rot. 734. Oliver v. Leaſe. 


24. The Condition of an obligation was f make an aſſurance of I 291 ] 


lands to ſuch uſes as therein expreſſed ; an acceptance of a fe:ffment 


thereof to other uſes was pleaded, but held ill, becauſe he ought not 
to vary from the conditiun. Brownl. 60. Hill. 14 Jac. Potter v. 


Tompſon. 


2.5. In debt on bond againſt the heir of the obligor, he pleaded, = 328 


that the obligor died inteſtate, and that F. S. adminiſtered, and had pute 8 P. 
iven the plaintiff another bond in full ſatisfaction of the former, &c. ——2 Mod. 
pon iſſue the defendant had a verdict. It was held, that if the 136, 137. 
ſecond bond had been given by the obligor himſelf it would not 1411, S. C. 
have diſcharged the former, but it being given by the adminiftra- but that ig 

tor, ſo that the plaintiff's ſecurity is better'd, and the adminiſtrator in debt 
chargeable de bonis propriis, it is a ſufficient diſcharge of the firſt — | 
bond, per 3 juſtices, contia Atkins; and Windham J. ſaid, that defendant 


otherwiſe the heir and adminiſtrator might both be chargeable ; and N — 
ator, an 


judgment for the defendant niſi. Mod. 225. pl. 14 Irin. 28 Car. hy; Jutices 


2. C. B. Blythe v. Hill. held accord - 
6 : ingly; and 
that the adminiſtrator being now chargeable in his own right, it may well be ſaid in full ſa:isfaRtion 
of the firſt obligation, and that if 4 ſecuricy be given by a ftranger, it may diſcharge a former bond, 

and this in effect is given by ſuch ; but Atkins inclined e contra. | 
In debt upon bond condition'd to pay 10 l. the defendant pleaded an agreement that defendant . 


mould give the plaintiff a new ſecurity tor this debt and another, and that he being executor of the 


Y a _ oblige, 


„ 
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obligor, and the pe ſon with whem the concord was made, gave thereupon a penal bil! ſealed by him- 


elf; but judgment was given fur the plaintift; for one bond given in ſatisfaction of another is no diſ- 
charge, be it gen by agreement or not, and the agreement cannot mend the matter, and yet here 
the rew bond binds him de bonis propriis, whereas the firit bond bound him only de bonis teſtatoris. 
3 Lev. 55. Mich. 33 Car. 2. C. B. Lobly v. Cildart. 


26. A bond was given as an accrmrlative ſecurity for payment 
of a ſum decreed. This bond ſhall not go in diſcharge or ſatisfac- 
tion of any ſubſequent debt. Fin. Rep. 296. Paſch. 29 Car. 2. 
Whitton v. Scarl. | 

27. Executor of an obligee accepted a vote on a gelilſmith for the 
money; the goldſmith accepted the bill, and before payment fails; 
the executor afterwards brought action on the hond, and this matter 
being given in evidence was adjudged a good payment ; cited per 
Jefteries C. to have been adjudged in Ch. J. Pemberton's time. 
Vern. 474. pl. 463. Mich. 1687. 

28. In debt on bond conditioned for payment of 12 l. at a certain 
day, the defendant pleaded, that after the day he paid 8 l. and then 
the defendant and one F. S. gave another bond conditioned for payment 
ef 101. which the plaintiꝙ accepted in full jatisfaction. It was ad- 


judg'd ill; for admitting one bond may be given in ſatisfaction of 


another, yet here the firſt obligation was forfeited, and the whole 
penalty due in law, and in ſuch caſe acceptance of a leſs ſum can- 
not be ſatisfaction for a greater. Lutw. 464. Mich. 3 Jac. 2. 
Geang v. Swain. 5 

29. In debt on bond, the defendant pleaded that the plaintiſſ 25 
ter the day, did accept @ ſecond obligation in ſatisfaction and diſ- 
charge of the ſum in the condition of the farmer. Judgment was 
given for the plaintiff per tot. Cur. though no exception was taken 
to the plea, for want of alleging that the ſecond obligation was given 
in ſatiſaction, &c. but only that the plaintiff accepted it in ſatisfac4 


tion and diſcharge, &c. Lutw. 501. Mich. 3 W. & M. Girle v. 


Field. 

30. One on the marriage of his daughter gives a bond to the huf- 
band for the daughter's portion, and atterwards by will deviſes land 
of much greater value to the huſband and the wife, and their heirs, 

Ihe deviſe is no ſatisfaction of the bond, though there be a defect 

of aflets to pay the teſtator's debts. 2 Vern. 298. Trin. 1693. 

-.. Goodfellow v. Burchett. | | 

L 292 ] 31. One bond cannot be a ſatisfaction fer anther. Litt. Rep. 


S. P. ber 6 1 7 » 
Cur. y. 58 Ene's caſe. 
3.9, 748 

1 — 1652. Brock v. Vernon. 
ne; vj re 1 24 duc. 12 Mod. 30. M:ch. 7 W. 3 SC. ney v. Baker, 


32. Debt upon ſeveral aſjumpſis ; deſendant pleads, that he had: 
given à bend for the ſame, and on demurrer judgment for the de- 
tendant, 12 Mod. 406. Trin. 12 W. 3. King v. Wodlafton. 


LA Debt upon a bond; the plaintiff did by his deed grant and 


agree to, and with the defendant, te accept a bond for the building 
ef a heuje, in ſatisfaction of the ſirſt Fond, and now it was held nor 
to be a good plea, for it ainounts to no more than a covenant, and 
not ta a releaſe, 12 Mod. 539. Urin. 13 W. 3. Baber v. Palmer. 

| | | | 34. Holt 


A hond is ng ſatis faction of m.n'y due, though it may be of mo- 


ty 
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34. Holt Ch. J. ſaid, that a bond may be a ſatisfaction of the con- 
dition of another bond before it is forfeited; otherwiſe after. 12 
Mod. 539, Trin. 13 W. 3. Baber v. Palmer. 
35. In debt upon bom the defendant pleaded in bar, that he made 
a feoffment to the plaintiff of lands, and that the plaimtiff accepted 
thereof in ſatisſaction, and ſeems admitted for a, good plea ; but 
per Cur. the acceptance muſt be laid where the feoffment was 
made, it being local. 6 Mod. 82. Mich. 2 Ann. B, R. Williams 
v. Farrow. I 7 
36. A. covenants on his marriage to purchaſe lands of 200 l. a 55 
year, and ſettle them for the jointure of his wife, and to the firſt, Sc. ſeph Jekyll, 
9:5 of the marriage. He purchaſes lands of that value, but makes maſter oi 
no ſettlement, and on his death the lands deſcend to his eldeſt ſon. On _ = 
a bill by the fon for a ſpecifick performance, decreed the lands de- h- 3 
ſcended to be a ſatisfaction of the covenant. 2 Vern. 558. Trin. rates notice, 


1706. Wilcocks v. Wilcocks. | that the 
lands were 


Trth 200, 
fer annum, which imports, that they were juſt of that value, and this plainly ſhews, that the lands 
were brought with an intention to ſatisfy the covenant, and the eldeſt fon could not complain, or ob- 
ze, when he had his 2001 per annum from his fatlier, that it was another eſtate thin what was cove 
nanted to be ſettled upon him, vize that it was a fee ſimple inſtead of an intail, for which cauſe this 
ſeems to have been a reaſonable eecree, 3 Wms's Rep. 225, 226. Mich. 1733. 


37. L. deviſed a leaſehold eflate to M. chargeable with 10 l. a year 
to A. for life. Aﬀerwards MH. by will made F. S. executor, and de- 
ed alſo 101. a year to A. for life. J. S. being afterwards ſeiſed 

un fee of other lands, ſeltled his e/tate on himſelf for life, remainder 
over, &, Remainder to truſtees for gg years, to pay his debts and 
legacies, and afterwards that A ſhould have and receive 20 l. a year 
for life; the remainder veſted in the truſtees. Ld. Chancellor 
agreed the gifts by the will to be good, and that where a man is 

debtor in 101. and gives 201. it ſhall be a ſatisfaction, and not a 

legacy, and that he believed, in his own private opinion, that the 
201. a year annuity was intended for a ſatisfaction, and that (as 

Mr. Doibin had ſaid) there was no caſe like this in point. Gb. 

Equ. Rep. 65. Paſch. 7 Ann. in Canc. Daviſon v. Goddard. 

38. Sir Milliam Davie had an eſtate in Somerſetſhire by his fir/t 
lady, which was to her in tail; they levy a fine, and declare the 
uſes to them, and the iſſue of their bed, remainder to Sir IF illiam 
and his heirs; they have a daughter Mary, and the feme dies. On 
this marriage there were articles, that Sir Milliam fhould leave his 
daughter 2500 l. if the truſtees demanded it within one year after his 
d. ath, &c. Sir Jo. the father of Sir Milliam was then living. Sir 

William marries a ſecond wife, and by her had iſſue ſeveral daugh- 

ters. By deed exccuted in his life-time he gives the e/tate in Somer- 
ſetſhire to Mary and her heirs, and by deed allo charges his lands 

in Devonſhire which he had purchaſed with 5000 l. a-piece to the 
three daughters, and dies. Mary demands the 2500 f. and intereſt; | 293] 
but to this it was objected, that the gitt of the Somerſetſhire eſtate 

was an cquivalent, or the reverſion of the lands in Devonſhire | 
was cſtecmed to be ſuch, and that Sir William often declared, that 

he would Icave all his children equal, and amongſt his debts, of 
which there was a hit of his own hand writing, this 2500 l. was not 

1 3 mentioned; 
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mentioned; but decreed by lord keeper Harcourt, that Mary 
ſhould have the 2500 l. with intereſt from Sir William's death, 
at 51. per cent. That the Somerſetſpire eftate could not be an equi- 
valent, becauſe it mov d from her mother, and was the condition of 
the agreement for the 25001, That the reverſion of the lands in De- 
vonſpire could not be jo, becauſe Sir Wiliam's father was then living, 
and there was no reſpect had to theſe reverſions, neither were they 


then in being, and to make it an equivalent, it ou, ht to be in being, 


and in view at the time of giving the equivalent. Mich, ꝙ Ann. Canc, 
39. Bill to have a performance of a marriage agreement contained 
in a condition of a bond, viz. that the huſtand ſhould purchaſe lands 
of the value of 800 l. t be ſcttlea upon himſelf for life, remainder to 
is wife for life, remainder to the heirs male of the huſband begotten 
on the body of the wife, remainder to the right heirs of the huſbana, &c. 
The eldeſt ſon of the marriage brings this bill againft the execu- 
tors of his father to have the benefit of this agreement. The de- 


fendant inſiſts, that the father in his life-time purchaſed a copyhold 


eftate which deſcended to the plaintiff, and hkewiſe by his will da- 
wiſed 100 J. legacy to be raiſed out of land to the flaintiff, and that 
this copy hold and legacy ſhall be taken as a ſatisſaction of the mar- 
riage agreement, eſpecially in this caſe where the huſband and wife 
were tenants in tail and might har the iſſue. Harcourt C. decreed 
the plaintiff muſt have a ſatisfaCtion of the agreement in the bond, 
and 41. per cent. allowed him for intereſt of the 8001. from the 
death of his father; that the copyhold eſtate deſcended to him, from 
his father, muſt be taken as a ſatisfaction pro tanto of the agree- 
ment, according to the value of the land and the purchaſe money, 
but the legacy of 1001, being deviſed out of land is not to be taken 
in part of the ſatisfaction ; and as to a conveyance made of 6 acres 
faid to be made by the father to the plaintiff in his life-time, to in- 
quire whether it was a voluntary conveyance, and then to go pro tanto 
in ſatisfaction of the agreement ; but if the purchaſe money was 
id to the father, then to be no part of the ſatisfaction, MS. Rep, 
rin. 12 Ann. Cane, Wilks v. Wilks. | 

* 40. H. being ſeiſed in tail of ſome lands with remainder over, and 
alfo ſeiſed fer life of other lands, with a priver to make a jeinture in 
bar of deter, with remainger over, &c. during his minority, in con- 
fideration of a marriage to be had with the daughter of U. and1000 !, 
paid down, and 3200 J. more to be paid by U. ts H. at his age of 
21, aath covenant by his guardian ts ſeitle a jointure of 500 l. per 
annum, when he comes of age, upon his intended wife. The mar- 


riage took effect, and afterwards U. the plaintiff's father, pays H. 


the 3000 l. reſiuue of the portian, when he came of full age, and then 


H. in purſuance of the covenant entered into by his guardian, doth ſettle 
4 jointure of 5001. per annum upon his wife the plaintiff, Some 
s after H. makes his wiſe an additional jointure ;4 250 J. per 


annum upon her father's dying, and leaving her the value of 90991), 
and at the ſame time perſuades his wife to join with him in a fine 
of all the reſidue of his eflate, Aſterwards H. dies, and by his will 
deviſes a bauſe and lands to his wife for her life, to the value of 270 l. 
and gives her a legacy of 4000 l. and his plate and jewels, ts the va- 
lue of 2000 l. mare, aud makes ber executrix, and gives ber the 

od | moiety 
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Condition. 
mniety of the reſidue of his perſonal eſtate, &c. It happened that the 


Jointure, made purſuant to the marriage articles, proved defective 
both in title and value, and thereupon ſhe brought a bill againſt the 


remainder-man, to have a fatisfaction out of the real eſtate for the 
deficiency of her jointure, &c. | | 


There were two principal points in this caſe, 
ft. If the additional jointure, being à voluntary ſettlement after 
marriage, ſhould go in ſatisfuction pro tanto of the jornture made pur- 


ſuant to the marriage articles, 


2dly, 1f the 2701. per annzm, deviſed t9 her for life, ſhould go in 
ſatisfaction of the marriage articles, or if the legacies left her by the 
will ſhould be deemed a full ſatisfaction, | 

Harcourt C. was of opinion, that the additional jointure of 2501, 
per annum ſhall not go in part of ſatisfaction of the marriage agree- 
ment, which, though made by the guardian, did bind H. as ſtrongly 
as if he had been of full age, and had ligned the articles himſelf, eſ- 
pecially ſince H. at his full age did receive the 30001. reſidue of 
his wife's portion, and did actually make a jointure of 5001. per 
annum to his wife in purſuance of thoſe articles. Now when he 
ſettled the additional jointure of 250 l. per annum upon his wife, 
he could not intend it in ſatisfaction pro tanto of 500 J. per an- 


num, becauſe before that time he had made her a jointure of 500 l. 


per annum, purſuant to the marriage articles, which he then thought 


to be a good ſettlement, and therefore there is no room left for the 


preſumption in equity, that a voluntary ſettlement ſhall be intended 
in ſatisfaction of a precedent covenant or agreement, though not 


made in purſuance of it; and ſo as to the deviſe of 270 l. per annum 


for her life, and the 4000 l. legacy, &c. they cannot be intended 
by H. in ſatisfaction of the jointure by the marriage articles, but 
given to her as a bounty by her huſband, becauſe at that time he 
thought his wife jointure was well ſettled and ſecured ; beſides 
money or perſonal eſtate ſhall never be deemed in equity a ſatisfactien 
for a freehold, | 

And decreed, that the remainder- man do ſettle 500 l. per an- 
num upon the plaintiff for life, out of the lands which came to him 
upon the death of H. and that the lands contained in the additional 
jointure, or deviſed to the plaintift, ſhall not come in aid of the 
other lands pro rata to make a ſatisfaction tor the marriage articles, 
but the whole 500 l. per annum ſhall entirely come out of the other 
lauds in remainder, notwithſtanding the fine levied by H. and his 
wife the now plaintiff of theſe lands, though that be a bar and eſtop- 
pel of her dower at common law. And that the plaintiff have a 
ſatisfaction for the ſaid 5001. per annum from the time of the death 
of her huſband H. His lordſhip did alſo direct the defendant to ac- 
count for the rents and profits of the additional jointure of 2501. 
per annum from the death of H. But the counſel for the defen- 
dant moved, that the additional jointure was made out of the lands 
of which H. was only tenant for life, with a power to make a join- 
ture, &c. and that the power was not well executed at law, and 
being a voluntary ſettlement, if the power was not well executed, 
it ought not to be aided in equity; to which lord C. faid, he {aw 
no reaſon why a defective execution of a power for the benefit of 
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the wife, though otherwiſe provided for, ſhould not be aided in à 
court of equity, as well as want of a ſurrender of a copyhold in caſe 
of a deviſe to a child, who hath another proviſion by the will, but 
fince it was inſiſted on, that there is no precedent in this court, of 
ſupplying a defective execution of a power in caſe of a voluntary 

ſettlement, he gave leave to try the validity of the execution of the 
power at common law, and retained the bill quoad that part until 
it be determined at law. Decree afirm'd in Dom? Procer', MS. 
Rep. Mich. 12 Ann. Canc. Lady Hooke v. Grove & al'. 

I 295 J. 41. One covenants to /zave his wife 6501, He dies inteſtate, and 
the 1v:fe's ſhare on the flatute of diſtributions comes to more than the 
6501. this is a ſatisfaction, 2 Vern. 709. pl. 631. Hill. 1715, 
Blandy v. Widmore. | 

42. A. by marriage articles is bound to pay his wife, if foe ſur- 
vives him 1500 l. in full of deter, thirds, cuſtom of London, or 


otherwiſe, out of his real and perſonal eſtate, A. dies inteſtate, this 


bars the wife of her ſhare by the ſtatute of diſtributions. 2 Vern, 
724. Mich. 1716, Davila v. Davila, 
10Mod.443. 43. A. having two ſons, E. and H. has a deſign to diſinherit the 
439+ S. C. eldeſt, and to that purpoſe gives an ęſtate to the youngeſt, and there- 


reported upon he marries and obtains a conſiderable fortune; but the eleſt 
thus, Viz. 


A. had iſſue contrives, (by inſinuating as if the father had commanded it) that he 
two ſons, fhould give a bond to leave 3900 l. to one of the children of the elde/?, 
B. and C,— The bond was dated in 1668, H. makes his will, and takes no- 


married > . f l 
1 engenan tice of this bond, and declares that he would never pay it as a debt, 


of D.—C, but gives an eſtate in land to theſe children, &c. The queſtions 
having made yere, Iſt, Whether the court would not damn this bond? 2dly, 


is ade : | N. 
agg Whether, conſidering the length of time, and here being a deviſe, 


and all this ſhall not be taken as a ſatisfaction, &c. And lord C. Parker 
_ con- choſe rather to make his decree on the latter, and the maſter was 
for the va. directed to enquire into the value of this eſtate ſo given. An eſtate 
ding, D. for life is no compeniation for a ſum, becaufe of the uncertainty of 
took C its duration. The ſatisfaction ariſeth according to the declaration 


ad in of the party; the preſumption is always in favour of the ſatisfaction, 


bond ready Unleſs the intent of the party appear to be otherwiſe, which muſt 
erawn, come on that party who would not have it to be a ſatisfaction, 


which, a3 * 2 * : 
be ſaid, was Trin. 5 Geo. Cauc. Hancock V. Hancock. 


prepared by | 

the direction of A. ard told him, that unleſs he would execute it, A. would not ſuffer the match te 
proceed; and moreover, thit he muſt not ſo much as mention any thing relating to this bond, as he 
valued his father's diſpleaſure, The condition of this bond was, that if he ſhould die without iſſue by 
that marriage, he would leave 20col. to one or more of the children of B. who had married the 
daughter of D. Under this terror C. executes the bond, Afterwards he ſpoke to his father of it, who 
genied that he ever gave ſuch directions, and gave him zoc ol. to indemnify him againſt the bond, 
which 3co9 l. was, when this bond ſhould be delivered up to him, to be diſtributed among the grand- 
children. A dies. C. in hs lits-time, and by his will, gave in land and money more than 320 1, 
to one of the children of B. and dies without iſſue. The only evidence of the manner by which this 
bond was extorted, was a recital in the will of C. It was prov'd in the cauſe, that when C. was mak- 
ing theſe gifts in the favour of B's fon, he was adviſed to declare, that this was in ſatisfaction of the 
bond; but his anſwer was, that this would look Ike complying with a bond which he had all along de- 


clara had been unjuſtly extorted from him, This bond was of 5c years ſtanding. Ld. C. Parker ſaid, 


he ma je no daubt but this bond was fraudulent!y extorted, but knew not how to come at it; fer ta 
allow a recital in the will of the obligor, as evidence to overthrow a bond, may be of dangerous conſe- 
quence z however, he thought the bond had been ſatisfied, and the reaſon given why be would not de- 
«lare it to be in ſatisf:Rtion, does very plainly amount to a declaration of his intention, that he did not 

to make the gifts he did over and above the latisfying his bond, | 
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44. In a ſettlement a term was raiſed for daughter”s portion, 
(viz.) 10,000 J. with a proviſo, that if the father by deed or vill 
ſhould give, or leave the ſum of To, ooo J. ts his ſaid daughters, it 
ſhould be a ſatis faction. The father leaves land to the daughters of 
the value of 10,9001, this is no ſatisfaction. 3 Wms's Rep. 245. 


Paſch. 1734. Chaplin v. Chaplin, 


(E. d. 2) Where the Acceptance of the like, or a [ 296 
leſſer Sum, or Eſtate, ſhall be a good Barr. 


I. 1 N debt upon obligation, where a man is bound in 200 l. to Br. Det, 
| pay 100 J. at a day, and he pays it after the day, and the A 
plaintift accepts it, yet the obligation 1s forfeited; but if a man be 8. P. Air 
bound upon condition 1% pay at ſuch a place, and he pays it at ano- was agreed 
ther place, this is good by the acceptance of the plaintiff, note a in — 
. — * . . * 1 ere : t c 
diverlity, Br. Conditions, pl. 31. cites 46 E. 3. 29. | ne 
8 is bound in 
a Satute merchant with defeafunce to pay 45 J. to C. ſuch a day, if he fays it elſezobere at the day or 
before the day it ſuffices. Br. Conditions, pl. 48. Cites 21 E. 3. 45. 


2. Acceptance of land to the value of 10 l. per ann. where it ought Br. Condi- 
to be 201. per ann. is no diſcharge of the bond in which he is 1 
bound to make eſtate of 201, land per ann. Br. Acceptance, pl. 8 6. 
12. cites 3 H. 7. 4. 

3. Where the condition is for payment of 201. the obligor or. BU 301. 
feottor can't at the time appointed pay a leſſer ſum in ſatisfaction for in cer 
the whole, becauſe tis apparent that a leſſer ſum of money can't be Tompſon 


a ſatisfaction of a greater. Co, Litt. 212. b. 1 * _ 

and ibid. 
302. S. P. accordingly, by Crew Ch. J. and by Doderidge J. tho' 20 l. cannot be paid in tatisraction 
of a greater, as for inſtance, of 2001. in the principal cale there, yet 201. may well be paid to end a 
ſuit for 202 l. and this may well be ſo done by law, and judgment was given for the plaintitt accord- 
ingly by the opinion of the whole court. Mich. 1 Car. B. R. 5 Rep. 117. a. Trin. 44 Elie. 
C. B. Pinnel's caſe, S. P. adjudged accordingly, Mo. 677. pl. 923. Veuny v. Core, S. C. held 
a.cordingly, 


4. But if the obligee or feoffee do at the day receive part, and S. P. If he 
thereof make an acquittance under his ſeal in full ſatisfaction ot the S 45 


5 2 1 0 quittanc 
whole it is ſufficient, by reaſon the deed amounts to an acquittance ;\ fall e 
of the whole. Co, Litt. 212. b. faction of 
the greater 
ſum, but this is by reafon of the writing, for if it was without writing then the payment of part coutd 
not be a latisfaction tor the whole, as Bendlows ſald was lately argued and adjudged, Mo. 47. pl. 142. 
Paſch. 5. Elia. Aion. 


5. If the obligor or feoffor pay a leſſer ſum either bre the day 3 Bull. ;or. 


or at another place than is limited by the condition, and the obligee —_ 
or feoffee receives lt, this is a 800 ſatisfaction. Co. Litt. 212. b. Paich. 28 
EIiz. Ga B. 

the S. P. held accordingly. D. 1. Marg. pl. 3. cites S. P. Per Periam v. Anderſon, and 18 E. 

4. 15. 17+ 20. 5 Rep. 117. a. b. Trin. 44 Elie. O. B. Pinnell's calc, S. F. adjudged accordingly ; 

but then he muſt not plead generally that the plaintitt accepted it in full lattaction, but alſo that he 
aid it in tull ſatisfaction ; for che manner of payment is to be directed by lum Wiv makes it, ang nog 
y him who averpts it and Judgiuent WAS gen «CeUruangly, S hiod. 86. cites d. C. 


| | : 6. A bond 
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a 6. A bond to pay 8 l. 105. 11 Nov. 1600. In debt, defendant 
pt. 923. pleads that he at the platatiff”s requeſt before the day, wiz. 1 Ocloh. 
. paid 5 l. 25. 2 d. which plaintiff accepted in full of ſatisſaction of the 

we 81. 108. judgment for the plaintiff on the defendant's plea for he 


the court a 5 = o 

thought the doth not plead that he paid the money in full ſatisfaction as he 
= _—_ ought, but pleads payment generally, and that the plaintiff accepted 
* it in full ſatisfaction. 5 Rep. 117. Trin. 44 Eliz. C. B. Pinnell's 
was be fore caſe. | ; : 

the dar, "rn 

but payment of part at the day and place cannot be, by acceptance, a ſatisfaction of all of the ſame 
kind. And 5 Rep. 117. a. the court reſolved that the payment and acceptance before the day 
of parce in latisfaction of the whole ſhall be a good ſatisfaction in reſpect oſ the circumſtance of“ the 
time; for perhaps parce! of it before the day will be more beneficial to him than the whole at the 
day, and the value of the ſatizfactioa is not material. But judgment was given for tae plaintiff tor 


the inſufficient pleading. 
*[ 297 ] 


An executor brought debt upon ſeveral b:nds made to the teſ- 
tator, the defendant pleaded that he paid a leffer ſum than expreſſed 
in the bonds to the teſtator in his life-time, and that he did accept 
the ſame in ee ge of the ſaid binds; upon demurrer the 
queſtion was, whether the payment or the acceptance of the mone 
ſhould be traverſed. Roll. Ch. J. held it indifferent to au 
either, but that it was more to take iſſue upon the payment, but 
— would adviſe. Sty. 239. Mich. 1650. Bois v. Cran- 
8. Payment of a leſſer ſum in ſatisfaction of a greater is gd in 
aſſumpſit, but in debt upon obligation the defendant pleaded in a! ate- 
ment that the plaintiff received part of the money after the action 
ei and ruled i, Comb. 19. Paſch. 2 Jac. 2. B. R. Hilliard 
v. omith, | 


(F. d) By whom the Collateral T hing being given, 
it ſhall be a good Satisfaction. 


F the condition of an obligation be te pay 20 l. at a day, and 
pl 6. S. C. a flranger ſurrenders a copyhold to the uſe of the obligee in 
mee by ſati faction of the 20 l. which the obligee accepts; this is a good ſa- 
Ce tisfaction and diſcharge of the obligation. Trin. 39 Eliz. B. R. 


(Ay; 


cæteris ju between Grimes and Blofield. ] 


ticlariis ab- 


fentibu-, that it is not a good plea, for he is in no fort privy to the condition, and afterwards adjudged, 


per Popham aud Clench (ceteris abientibus) for the plant. | 


(F. d. 2) Pleadings as to Acceptance of Collateral 
Things. 


I. 11 pleaded that plaintiff accepted wares in full ſatiſ- 

faction, &c. of the reſidue of the debt (upon bond) but 
upon demurrer it Was adjudged ill, becauſe he did nat plead that he 
gave the wares in full ſatigſuclian, but only that the plaintiff ac- 
cepted them in full ſatisfaction, which can't be, unleſs the defendant 


gave 


J 
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ave them for that purpoſe. Carth. 237, 238. Paſch. W. & M. in 


R. Frederick v. Gosfright. | 
2. Aud ſo likewiſe muſt the acceptance be pleaded in ſatisfaction. — a bill in 
N — C ancery 
Carth. 347. 348. Paſch, 7 W. 3. B. R. Young v. Rudd. the pale 
g | p ſet forth an 

agreement fo purchaſing flocks of the defendant at ſo much, and that he paid 6 d. os carne; the de- 
fendant plended, tbat be did net acceęt er receive it as earneſt; per lord C. King, this is not well plead- 
ed; for it is not material how or in what manner the plaintiff received or accepted it, but how the 
other paid it; for quicquid ſoiwitur, ſoluitur ad modum ſeiventis, and cited 5 Rep. 117. Pinnel's caſe, 
and ſo over ruled the plea, Mich. 1725. 2 Wass. Rep, 304. 308. Colt v. Nettervill. 


(G. d) In what Caſes the Diſpenſation or Extin-[ 298 ] 
guiſhment of Part of the Condition ſhall be of the Aen. 


ment, pe 
W hole. | | 3 N 


[r. IF a man leaſes for years upon condition that the leſſee or bis . , Q, 2 
_* /igns fall not alien without licence of the leſſor, and after the 815. pl. 5. 
leſſor licences the leſſee to alien to whim he pleaſes, who after aliens S. C. ad- 
to J. 8. The condition is quite gone by this licence, for by the e 2 
diſpenſati he leſſee, the condition i ly diſcharged 2 
iſpenſation to the leſſee, the condition 1s utterly diſcharged, as to for it can. 
the aſſignees. Co. 4. Dumper againſt Sims 119. b. Paſch. 43 not be diſ- 


Eliz. B. R. adjudged; for a condition is to be taken ſtrictly, and gester 


by his alienation with licence, the condition is ſatisfied. M. 3 Jac. in un. Vs 
B. between + Valter and Bellamy, adjudged. ] Again af» 
terwards, 


+ Cro. J. 102. pl. 36. S. C. but S. P. does not appear. 


2. [So] if a man leaſes land upon condition that he ſhall not 8. P. by 


alien the land, nor any part thereof, without the aſſent of the leſſor, Fopham Ch. 
U P 4 1 * h 4 Rep. 
and after he aliens part with the aſſent of the leſſor; he may after 128. 2 10 


alien the reſidue without his aſſent, for all the condition is gone Dumpor's 


by this, for it cannot be divided or apportioned, Co. 4. Dumper”s cl Ln 
1e 


caſe, contra, D. 16. Eliz. 334. 32. adjudged.] the caſe in 

| | | Dyer, and 
ſaid that he thought the ſaid caſe in Dyer to be falſely printed, for he held it clear that it was not law. 
Cre, E. $16. S. C. and held by Popham accordingly. Mo. 205. Arg. cites the caſe of 
16 Eliz. D. 334. but ſays, that if any part of che land ſhall be diſcharged of the condition all is gone, 
but that it is not ſo where the perſon is diſcharg-d of parcel of the labour which ſounds to his eaſe; but 
Anderſon and Rhodes e contra in this point, and yet both agreed with him, that if a ſubject has a 
re verſion to which a condition is incident, and grants over parcel of the reverſion, or purchaſes by ſur- 
render parcel of the land, the condition is gone for the whole ; for ſo it was adjudged in one Winter's 
caſe and in Somerford's caſe in Hiil. Term Hill. 27 Eliz. Where one has an intite condition he 
cannot by his own act divide it, but by act of law it may be divided, as by recovery in waſte, or deſcent 
of part of the reverſion in gavelkind or borough Engliſh, but not by grant of the perſon himtelt; per 
Cur. Mo. 98. pl. 241. Trin. 14 Eliz. S. P. by Roll. Ch. J. Sty. 317. Hill, 1651. 5, C. 
ited Arg. Raym. 287. ad finem. ard ibid, 288. cites 14 Car. 2. Gardiner's caſe, that in ſuch caſe the 


condition is gone even in the queen's caſe. 


[3. If a man be bound to build an houſe, and the obligor diſcharges 
one pot, he is diſcharged of the whole. 4 H. 7. 6. b. per Keble. ] 
[4. If a man be bound to go with A. C. and D. and the obligor 
diſcharges him from ¶ going with] D. he is diſcharged by this from 
going with A, and C. though that which diſcharged is for advantage, 
tor the condition is entire. Contra, 4 H. 7. 6. b. per 1 : 
2 5. 09 


27 RT 


8 x 
e 


-. 
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Mo. 205. [5. Ss if the condition be to plough my land in ſuch a tan and 
hog i pron I diſcharge him of parcel; this alfo diſcharges the reſt. Contra, 4 
* 4 IS. cs . R x k 
C. that H. 7. 6. b. per Brian. | : 


thou h I : 
diſcharge him of plowing one or two acres, yet he ſhall plough the reſidue. 


6. If a man hath à power revocation, and he by his own at © 

extinguiſhes his power of revocation in part, as by levying a fine of 

= part; yet the power of revocation remains for the reſidue, becauſe 

Fol. 472. this is in nature of a limitation and not of a condition. Co. Litt. 215. 

CL cites the carl of Shrew/bury's caſe in curia wardorum, Patch. 39 
T 299 J Eliz. & Mich. 40 & 41 Eliz. reſolved. ] 

Golb. 33. [7 . If A. leaſes land to three upon condition, that they, or any of 

pl. 104. S. C. them, fhall not alien without licence of the leſſer; and after one aliens 

the leſfor oith the licence of the leſſor, this diſcharges all the condition as to 


de a li- . 1. 1 : 
Mc chat the other two alſo. Trin. 28 Eliz. B. between Leeds and Crompton, 


A.B.orC. adjudged; cited Co. 4. 120. ] 


who were | | 
the three leT-c5) might alien; this is a good licence notwithſtanding the uncertainty, and thereby 


they have ſeveral authorities to alien. 4 Le. 58. pl. 146. Lees v. lord Stafford, S. C. adjudged, for 
the eſſec who allened by virtue of this licence. -S. C. cited Nov 32. that the leſſor licenced A. to 
alien his part, and afterwards B. and C. aliened without licence, and that the entry of the leſtor was 
adjudged not lawful becauſe the condition was entire; and cites 4 H. 7. 9. & S. P. but the reporter 
ſays, quære if they had made partition by conſent before that licence. S. C. cited by the name 
of Lylds v. Crompton, Cro. E. 816. that it was adjudged that the leiſor did not enter; for the con- 


dition was diſpenſed with betore. 


[8. If the owner of a ſhip covenants with B. that he will reccive 
ſuch lading as he ſhall appoint at York by ſuch a day, and then to go 
with the firſt wind to R. and there to unload and take in ath-r wares ; 
and after B. diſcharges him from taking in goods at I. but that he ſhall 
recetve his lading at R. This diſcharge of parcel of the covenant 
is not any diſcharge of the reſidue. Trin. 11 Jac. B. between Smith 
and Barnes, per Curiam, for theſe are ſeveral. ] 
Br. Con- 9. In contract of 20 J. the taking of a bond for 10 l. theresf de- 
* termines the whole contract, and the iſſue taken there was, that it 
v. was for another cauſe. Br. Obligation, pl. 21. cites 3 H. 4. 17. 


But a Bond | 
cnnut dctermine delt of record, or by ſpecialty, as bond upon bond, or bond of debt due by account 


betore ai.ditorss Br. Obligation, pl. 23. cites 11 H. 4. 79. 


10. If a man makes a leaſe for life of 2 acres upon condition, and 
after the condition is broken, the leflor may enter into one acre 
only and wave the benefit of the other acre, and yet the condition 
is entire; per Cotteſmore. Co. R. on fines, 13. cites 1 H. 6. 4. 

11. Three parceners are, and the one enters and leaſes to me ren- 


ering rent, and I am bound to pay the rent, and after the two enter; 


I forfeit the obligation if I do not pay the 3d part of the rent, but 
by the entry two parts of the rent are extindt. Br. Conditions, pl. 
- 207. cites 20 H. 6. 23. | | 
Br, Dette 12. Debt upon a bond for payment of rent reſerued upon a leaſe 
pl. 178. dies for years made by the plaintiff to the defendant, the defendant ſaid that, 
5. . 8 brfore that the plaintiff any thing had, J. M. was jeiſed, and had iſ- 
ſue the plaintiff and two other daughters, and died; and the plaintiff 
entred ints all and leaſed to the defendant rendring the rent, and he 
. was 


1 
2 
2 
- 
%. 
; 
? 


10 
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was bound to pay it; and before any day of payment the tus other 
daughters entred judgment ft actio. And the beſt opinion was, be- 
cauſe by the entry inte two parts the rent ſhall be apportioned, 
and the defendant has not paid the third part according to it, 
therefore the obligation 15 forfeited, Br. Obligation, pl. 6. cites 29 
H. 6. 

12 Por a bond cannot be apportioned; for where he is bound in 
101. to pay 41. and he pays 31. and not 41. the bond is forfeited, 


_ Ibid. 


14. Brook ſays it ſeems there, that if the entry had defeated the 


eſtate of the plaintiff in the whole, that then the bond had been di/- 


charged in all, Ibid. | 

15. If A. infeoffs B. upon condition, &c. to re-enter, there if a 
man impleads B. who wouches A. and ſo recovers, or if A. re-enters 
upon B. without cauſe, and is impleaded and liſes, there, in the one 
caſe and the other, the condition is determined; for the land is re- 
covered againſt him who made the condition. Br. Judgment, pl. 
136, cites 26 H. 8. 


16. If a man leaſes land for life, or years, rendring rent with < 3001 


clauſe of re-entry, if the /e//or enter into any part of the land he cans condition 
not re-enter for the rent again afterwards, by reaſon that condition cannot be 
cannot be apportioned nor the rent. Br, Conditions, pl 193. cites 787% 507” 
33 H. 8. and P. 9. E. 4. 1. | vided: Br: 

| Extinguiſhment, pl. 49. cites 33 H. 2. 


17. Feoffment to two upon condition te make an eſtate back to the 
feoffor for term of life, the remainder over in fee to a ſtranger; one 
of the feaffees makes an eſtate accordingly; it ſeemed to ſeveral, that 
this is good for the moiety, becauſe the party to the condition hath 
diſpenſed with the condition by the acceptance of the eſtate. Dy. 


69. b. 70. a. pl. 36. Paſch. 5 E. 6. Anon. 


18. Leſſee for years has execution, by elegit of a moiety of the rent Le. 261. fl. 
and reverſion, againſt the leſſor where the leaſe was upon condition. 322+ in 
This is a ſuſpenſion of all the condition during the time of the ex- © 7 


. queen El:;z. 
tent; and though only a moiety of the rent was extended, yet the S. P. where 
entire condition was ſuſpended, for it cannot be apportioned ; per debt was 
Curiam. Mo. 22. pl. 75. Paſch. 2 Eliz. Anon. recovered 
ea | | againſt the 

a leiTor, it 
was held, that the mol ety of the rent and the reverſion was extendable by elegit, and upon ſuch ex- 
tent the condition is ſuſpœded during che extent, as well in the leſſor az in ihe party wha has the ca- 
rents 22 3 : 


19. If leſſor recovers part of the land in an action of wa/te, or S. P. by 
enters for forfeiture into part for an alienation in fee, the condition ED 
remains, as Manwood conceived, 4 Le. 29. in pl. 82. *pl. 242. 

4 Prin. 14 


S. P. per Peciam J. Mo. 203. Paſch. 27 Eliz. Mo. 114. pl. 


Eliz. and ſeems to be 8. C. 


255. Paſch, 20 Eliz. S. P. obiter, by Dyer and Manwood, 


20. A parſon leaſed land, zuhereef he is ſeiſed in his own right, and 
land wheresf he is ſeifed in the right of his church, for years, render- 


ing rent, with clauſe of re-entry, and dieth ; the rent ſhall go ac- 


cording to his reſpective capacity, and the condition divided. Per 
Jefferies. 4 Le. 28. in pl. 82. f 


21. Ce 
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21. Se if part of the land ſo demiſed be evifted, the rent ſhall be 


Ay 4 * _ A . . 
3 34 rtioned, and the condition alſo. Per Jefferies. 4 Le. 28. in 
Patch. 27 P 82. 

Et's. S. P. 


» Perm]. 22. A man makes a leaſe for years, rendring rent, with clauſe 
of re-entry, takes a wife and dies; the wife recovers the 3d part of 
the land demiſed for her dawer, now that 3d part is diſcharged of 
the condition during the eſtate in dower, but the reſidue is ſubject 
to the condition; per Mounſon J. 4 Le. 28. in pl. 82, 

S P. »gr2*2, 23. Where one has entire condition, he cannot by his own ag? 

2 ee divide it, but by act of law it may be divided; as by recovery in 

Ehe. B. R. waſte, or deſcent of part of the reverſion in gavelkind or borough 

in Dum- Engliſh, but not by grant of the perſon himſelf. Mo. 97, 98. pl. 


eee 241. Trin. 14 Eliz. Appowell v. Monoux. 
&verſity D. | 


309. pl. 75. 


in Winter's caſe.—Godb. 3. Paſch. 20 Elz. C. B. S. PD. No. 98. pl. 241. Trin. 
24 Eliz. at the end of the caſe of Appowell v. Monoux. : 


Co. Litt. 215. a. S. P. 


24. A. termor for 20 years, and ſciſed in other lands in fee, leaſes 


all fer 10 years, reſerving rent, with clauſe of re-entry, and dies; 
now the heir has a reverſion for the land in fee, and the executor 


for the other land, ſo the condition is divided according to the re- | 


_ verſion. 4 Le. 27. pl. 82. per Manwood. _ | | 

'25. A. has a general tail in Bl. Acre, and ſpecial tail in Gr. Acre, 

and leaſes both, rendring rent, and dies having ſeveral ines inhe- 

L 301 ] ritable to each tail; now the condition ſhall go according to the 
rent; per Manwood. 4 Le: 27. pl. 82. 


S.P. ac> 26. If leflor accepts ſurrender of part, the entire condition is 


cordingly, for *tis hi 9 Peria M | * 
| | gone, for tis his own act, per Periam J. Mo. 203. pl. 349. 
24 Nas Paſch. 27 Eliz. \ #5 


wood. Mo. 0 1 8 | . 3 
114. in pl. 255. Paſch. 20 Eliz.—s, P. by Periam. Goldſb. 21.8. P. by Jefferies, 4 Le. 


28. in pl. 82. 


If 2 Je. 27. Two ceparcenert of a reverſion with condition, make partition. - 
nance make zy ggreæment, the condition is gone. Mo. 203. per Periam ]. * | 


-+ gy it was ſo adjudged 4 & 5 Phil. & Mary. But if by writ the condi- 


ſerving tent tion remains; per Anderſon Ch. J. Mo. 205, 206. in pl. 349. 
Anden, and Paſch. 27 Eliza. 
after they 


make partitien 
| ther ſhall entei for the condition broken. Per Rodes J. Goldſb. 22. Trin. 28 Eliz. 


28. A condition is an entire thing, and cannot be divided; as if 


I leaſe 3 acres for years, with a condition of re-entry for non- ayment 


of rent, and then 1 grant the reverſion 2 acres, the condition is 
deſtroy'd, for it is entire, and againſt common right; but in the 


king's caſe the condition is not deſtroy*d, but remains ſtill in the 


king. Co. Litt. 215. a. — 
Co. Lit. 29. So a condition may be apportioned by the act or tort of the 
215.8. 8. P. igſſec; as if a leſſee makes a feoffment of part, and the leſſor enters 


n_—_ 0. 203. . | ö ＋ ö 
S. P. by for the forfeiture; or recovers the place waſted, the rent and con- 
Feriam,— dition be apportioned; for the leſſor ſhall not be prejudiced by 

| | | the 


(as they well may, having the reverſion and freehold in them) neither the dne nor the 


| { 
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the act of the leflee, and no one ſhall take advantage of his own 8. P. Arg. 


wrong. 4 Rep. 120. b. Hill. 45 Eliz. B. R. Dumpor's caſe, alias 3 
Dumpor V. Symms. | end Ci pl. 37. 


30. [A condition may be exfinguiſbed as to one, and in efſe as to 4 Le. 2 39. 
another] as where tenant for life of a rent acknowledged a ſtatute, pl. 385. 


and rcleaſes to the tertenant, the ſtatute is forfeited, it was held that 6-4 : = 
the rent as to the conuſee was in eſſe, per Coke and 2 other jut- F. in C. B. 
tices. 4 Le. 235. pl. 370. Mich. 5 Jac. Ci B. Anon. in Dun- 
| | comd's caſe, 
3 c and ſeems to be S. C. 


31. If l:ffor grants reverſion of part of the land, all the condition 8. . per 
is deſtroy'd. 2 Roll. 11 33Þ Thin 21 Jac. B. R. Anon. — 
| in pl. 349. 


D. 309. a. pl. 75. in Winter's caſe, S. P. 8. C. cited per Cur. and admitted. 
Codb. 336. in pl. 431. Trin. 21 Jac. B. R. — -S. P. Arg. Golifb. 114. pl. 6. Mich. 39 & 40 Eliz. 
| 0. Litt. 215 A. 8. P. N 


32. Covenant to levy a fine to the uſe of himſelf and wife for life, 
and afterwards made a leaſe of the lands for 21 years, rendring rent 
every half year, and after the death of F. S. to pay a fine of 125 l. 
by 5. per ann. quarterly ; proviſo, that if the rent or fine is not paid, 
it jhall be lawful for the leſſor to re-enter. Afterwards he levied a 
fine, and then aſſigned over the reverſiun. It was objected that the 
condition, as it reſpects the fine of 1251. is a condition in groſs, 
and not incident to the reverſion, and ſo not transferred by the aſ- 
ſignment, but that the condition as to the rent is transferred; but 
Roll. Ch. J. faid that a man cannot by his own act divide a condi- 
tion which goes in deſtruction of an eſtate, and by aſſigning over 
the reverſion the whole condition is gone; and this is not within 
the ſtatute of 32 H, 8. to which all the juſtices agreed. Sty. 316, 
Hill. 1651. Dekins v. Latham. 

33. Where the condition runs with the rent, if the rent is gone [ 302 ] 
the condition is gone, See Tit. Reſervation N] pl. 6. and the | 
notes there, 


(G. d. 2) What ſhall be a Suſpenſion. 
1. T ENANT in tail made a feefſment in fee, and retook eflate in 
1 


e and after was baund in a /{atute-merchant, and then made 
a feoff ment in fee upon condition, and died; the iſſue in tail within 
age enters for the condition broken, and was remitted by his nonage. 
Per Keeble, the execution of the ſtatute was ſued again? the father 
of the iſſue in his life, which execution is net yet incurred, there- 
fore the condition was and is ſuſpended during the execution ; for he 
who may make a condition may ſuſpend or diſcharge it, and this 
is as a grant to diſcharge the land of the condition during this time, 
by the equity of the ſtatute of anno 1 R. 3. For the father might ge. i, 
have releaſed the condition, or * if he had taken a leaſe for years Conditions, 
after, and had granted it over, there, during this leaſe, the condi- Pl. 243. 
. „ cites 11 H. 
tion had been ſuſpended. But Rede contra. But Brook lays, it „ 47. 
. ſcems, 


0 „* : N 
1 3 * gone > 8 * 8 
5 FEES _—_ _ 7 * — * * 2 1 


4 
n 
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ſeems, the law is with Keble, and not denied but that a condition 
may be ſuſpended. Br. Conditions, pl. 134. cites 8 H. 7. 7, 

2. In Treſpaſs. Tenant in tail diſcontinues upon condition, and 
after is biund in a ſtatute- merehant, and the conuſee has execution; 
the tenant in tail dies; the condition was performed in the life of the 

eeffer. The iflue in tail may enter, and the condition is not ſuſ- 
pended by the execution, per Brian Ch. J. and his companions ; 
but Brook ſays quod mirum ! becauſe it ſeems that the execution 
ſuſpends the condition, and alſo the tail is diſcontinued; and then 
if the heir does not recover by formedon, or otherwiſe be remitted, 
the heir cannot enter. Br. Conditions, pl. 249. cites 11 U. 7. 21. 
Mn. 21. pl. 3. By extent on à recognizance of the moiety of the rent and re- 


aud feems | | | 
to be the caſe intended, and there agreed, and that if the rent be arrear he cannot enter into the other 


moiety,  —Dal. 72. pl. 50. 6 Eliz. S. C. The condition is ſaſpended for the whole, though only a 
moiety of the rent is extended; for condition cannot be ſuſpended for part and in eiſe for part, Mo. 
S. P. held, that the condition is ſuſpended during the extent, as well 


pr. pl. 22 5. Trin. 10 Eliz. 
A the leſſor as in the extendor. 4 Le. 201. pl. 322. in time of queen Elia. 


4. A. makes a leaſe is a man and fem? ſole, rendring rent with 
clauſe of re-entry, and afterwards the 4% r intermarries with the 
feme, the condition is ſuſpended. Per Mead 4 Le. 28. | 

5. When a condition is ſuſpended in part, it is ſuſpended in all, 
A. leaſes for years on condition, and atterwards 4%%r confirms his 
eftate in part of the land fer life, the condition is gone. Per Har- 
per, 4 Le. 29, 39. | | 

Co. Lint, 6. Leaſe was made of land, part borough Eugliſb and part at com- 
235 4.8. P. mon law by licence of the lord, upon condition, that if, &c. after- 
wards reverſion of part deſcends to the eldeſt, and of the other part 
to the youngeſt ſon. Per 2 juſtices, the law which has ſevered the 
reverſion has ſevered alſo the condition; and where one purchaſed 
the part of the other, he ſhall have advantage for one part of the 
condition as heir, and the other as aſlignec. Mo. 113. pl. 254. 

303 Paſch. 20 Eliz. i 5 
4 Rep 2. 7. A. makes legſe to B. rendring rent upon condition to pay a fine 
Nich. 29 on a day certain. B. re-denuſes this land to A. before or after the 
=o; oy oo day of payment of the fine, this is no ſuſpenſion of the condition 
n's becauſe it is collateral, but if the condition had been to pay the fine 


Iin's caſe k aa 
5. . — annmally the re-demiſe would ſuſpend the whole condition, becauſe 


S. C. cited: * 7 
by Hate Ch. in ſuch caſe it is entire. Jenk. 254. pl. 46. 


J-Veat257- 8. Mortgagee demiſes the land to the mortgager for years. This 
demiſe does not ſuſpend the condition; for the payment of the mort- 
gage money does not ariſe from the profits of the land, and it is a 
condition collateral, Jenk. 254. pl. 46. | 

9. A. leafes to B. 2 acres for 20 year:, rendring rent with con- 
dition of re-entry ; IIe leaſed 1 acre for 19 years, and afterwards 
granted the reverſion in the 20 years in the jaid ane acre to leſſor, it 
was held to be no preſent ſuſpenſion of the ſaid condition, becauſe 

there was not any poſſeſſian. 3 Le. 221. pl. 295, Paſch. 30 Eliz. in 
Cam. Scacc. Brightman's caſe. 
| | 10. Leaſe 


and ja 
Lirt. 2. 
„ D 
A; P. Ac 

dol ver: 


Vy 


7 
F; 
2 ; 
2 
2 
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10. Leaſe with condition to re-enter for not repairin?, &c. | 
leſſor, with the conſent of the leſſee, builds a new barn on part of 
the land, and the leſſee takes a new leaſe of the neu bur; 1 Ne 
new leaſe the condition is ſuſpended ; for it cannot be zpportioned, 
and the new leaſe is a ſurrender for that part. Noy. 126, Gutcal 
v. Sharp. 5 
11. If A. lets to B. for 10 years, and B. re-demiſes to A. for i: £08 8 
years to commence 152 future, in the mean time this works no Gals ſ1iperded ; 
penſion either of rent or condition; per Cur, Vent. 91. Trin. 22 for tie fof- 


Car, 2. B. R. in the caſe of Lion v. Carew, | been of 
/ the condi- 


tion ariſes 
by a pr ſent intereſt paſſed by the leſſee to the lago, ſo that the! fee ought to Loy profit of it; ad- 


Judged and 2 m 1in error. Jenk. 254. pl. 46. 4 Rep. 52. b. N V ich; 29 & 30 Eliz. Rawiins's 
» Calc. cited Vent. 277. per Cur. who obſerved that the rel>tution in th oor: c cafe as tg enen 
of the re: 5 W43 not ne. eflary to the judgment given in that caſe which was upon the extin; guiſhment of 
the condition, which is entire and not to be apportioned, . 
ie d. 2) Revived in what Caſes. 
. IN debt, the defendant was bound to the plaintiff in 100 1. 29 


make his eldeſt fin marry the daughter of the pluintiff, and tliat 


if” he dies before carnal copulation, that he A mate bis frees, lon 


marry the fame daughter within a year, if the law of the church will 
permit it ; and after the elde/t 1 n married her and died! before carnal 
copulation, and the plaintiff 36tained a licence, and required the de- 


| fendant to make the ſecond fon marry with the daughter weithin the 
year, and he refuſed, and the plaintiff ſued the obligation ; and they 


demur, &c. For it was agreed there, that at the t time, &c. of the 
making of the obligation, it was not laue ul that the younger bro- 
ther ſhould marry her who was the feme of his eldeſt brother; and 
therefore quære if the obligation, which was diſcharged before by 
the licence, in as much as the law of the Church would not permit 


it, may revive by the licence obtained after, and to be forfeited now 


where it was diſcharged before; for the ſecond marriage was nt 
permiſſible by law, but by the licence which came after ; tor the gin — 
ing of the licence proves that the law would not ſuffer it, for the li- 
cence is a diſpenſation with the law; and tnerciore 1 it ſeems that 
the obligation is not forfeited, Er. Conditions, pl. 194. Cites 12 
H. 8. 5, 
[ 394 ] 


(H. d) In what Caſes, after Refi oe 2 he ſhall fay Toueromgs 
Uncore Piti. bid, per 


totum. © 


il, A MAN bound in 20 guerters of err, auen condition * [ta * 9 Rep. 
pay] for 10 quarters; if it be refuſed at the day, he may lee 
plead it, without ſaying uncore priſt. Co. 9. Peytoe 79. * it is charge to 
bonum periturum, + 28 H. 8. 25. 154+ | . | „ 
ed 
and Says, that ſo it was held in 28 H. & in C. B. as Carrel has reported Ibid. 79. a. b. 0. 
Litt. 2C7. a. S. P. accordingly. 
+ D. 24. b. 25. a. pl. 154. Hill. 28 H. 8. cites Trin. 12 H. 8. Rot. 542. Brickkead v. Wilſon 
8. P. adj ndged for the ptaintitt; for that the defendant ſhould have pleaded that he was uncore priit to 


dell ver the 10 quarters. * 
Vol. V. 2 vp: 6 . A man 


d= 


feed that be touching lands or tenements, 1 
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S. — . [2. A man bound in a flatute, recognizance, or obligation, deſea- 
cauſe it is ſanced for a leer ſum ; the obligee refuſed at the day, it is gone for 


no parcel 

of the ſum ever. Co. 9. Peytoc 71. b.] | 

contained | 

in the obligation, &c. it being contained in the deſeaſance made at the time, or after the obligation 
ſtatute or recognizance. Co. Litt 207. a.-—Py the tender in ſuch caſe he is diſcharged of all; but 
otherwiſe it is of an obligation with condition to pay a leſs ſum. Cro. E. 755. pl. 16. Paſch. 42 Eliz. 
C. B. Cotton v. Clifton. In the caſe of a defeaſance the ſum is collateral, and that is the reaſon 
that if the obligor tenders at the day, and obligee refuſes it, that it is loft for ever. 9 Rep. 79. b. and 


cites 33 H. 6, 2. 4. b. 


3. In debt upon obligation upon condition, that if the defendant, 
by and within the feaſt of St. Bartholomew, or before the feaſt, de- 
liver 40 cloths to the plaintiff, the plaintiff paying to him 101. for 
every cloth immediately, that then, &c. and that in the vigil of the 
feaft, the defendant came to the plaintiff 's houſe, and there was 
ready to have delivered, &c. and the plaintiff, nor any for him, 
were not ready to pay him; per Choke, you ought to ſay that you 
was there all the day, and the plaintiff, nor any other was ready to 
receive it, and that he is yet ready, which all the juſtices agreed, 
— which he ſaid accordingly. Br. Conditions, pl. 174. cites 21 

4. 52. F 

4. In debt upon obligation, the defendant pleaded that the plaintiff 
by deed indented betwixt them covenanted that the defendant paid him 
50 J. at Mich. the obligation ſhould be void, at which day he ten- 
ared the money, and the plaintiff refuſed it; the court held the pleas 
good without ſaying uncore priſt ; for the indenture of defeaſance is 
a collateral covenant, and not parcel of the obligation, as the 
condition indorſed is; per Dyer, Mo. 36. 37. pl. 119. Trin. 4 
Eliz, | | | | | 

1 In all caſes of condition fer payment of a certain ſum in preſs, 

3 : Pos: — be oy refuſed, E 

that ought which ought to tender the money is of this quit and fully diſcharged 

to tender for ever after. Litt. Sect. 338. | | 


the money | 
gs of this 25 
diſcharoed for ever to make any other tender; but if it were 2 duty before, though the feoffor enter by 
force of the condition, yet the debt or duty remained ; as if A. borrows 1Cco l. of B. and after mort- 
gages the land to B. upon condition for payment thereof; if A. tenders the money to B. and he re- 
tuteth it, A. may enter into the land, and the land is freed for ever of the condition, but yet the debt 
remaineth, and may be recovered by action of debt. But if A. without any loan, debt or duty pre- 
ceding, inteoff B. of land upon condition for the payment of 1-01. to B. in nature of a gratuity or ifty 
in that caſe if he tenders the 1001. to him according to the condition, and he refuieth it, * no 
dy therefore; and ſo is our author in this and his other caſes of like nature to be underſtood, Co. 


itt. 209. a. b. 


T 305 (I. d) What Things will deſtroy a Condition; 
. and what not. 
Ace by the Reſervor, 


* 


*D. 303. [I. * 14 Eliz. 309. 75. agreed per Curiam that by the grant 
v. — 2, [ D ® of the reverſun of part of the lands upon a 170% far years, 


1 on which a rent upon condition is reſerved, all the condition is con- 
ge. Lin. founded, becauſe it is penal, and therefore cannot be divided; and 
| he 


S8. C. & S. P. admitted per Cur. 


condition is deſtroy'd, becauſe otherwiſe he ſhall deſtroy the re- 


_ cy Oo. 
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he muſt deſtroy his own grant if the condition ſhall remain, although 215. a. S. P. 


alſo this condition was reſerved upon ſeveral rents, Co. 5 + Knight or - 
55. b. reſolved.] + Sl 
| : 8, C. cited 


S, C. cited And. 174. in pl. 211.— S. C. cited by Anderſon and 
5. C. cited by Periam J. Gouldſb. 21.——. C. cited 3 Le. 144. 


Godb. 336. pl. 431. 
Rhodes. Mo. 205 
pl. 178. 

+ And. 173. pl. 211. Knight v. Brech. 8. C. & S. P. admitted per Cur.— Mo. 199. pl. 349. 
Gouldib. 15. pl. 14 & 19. pl. 1. S. C. & S. P. admitted. 
3 Le. 124. pl. 178. Knight v. Beech. S. C. & S. P. admitted per Cur.——2 Roll. Rep. 


| 332. Trin. 21 Jac. B. R. Anon. S. P. | 


[2. Co. 5. Knight 55. b. reſolved, [if ] the king grants part of Mo. 203, 


the reverſion, his patentee ſhall not take advantage of the condition, — wr " 


but the king by his prerogative may, becauſe it remains in him.] periam and 

| | Windham 
that the condition was gone, but by Anderſon and Rhodes e contra, and at length the cauſe was ended 
by agreement. — And. 174. pl. 211. S. C. & S. P. argued, —-—Gouldlb. 15. pl. 14. S. C.. 
3 Le. 124. pl. 178. 5, C. C0. Litt. 215. a. S. P. that in the king's caſe the condition is not 
deſtroyed. 


(3. If a man leaſes for life upon condition, the remainder over, the = (P. d) 
J pl. 2. & 9. 


5 0 and the 
mainder which he hath created. ] | notes there. 


4. o if a man deviſes for liſe upon condition, the Femanmucr 10 7 
another; this deſtroys the condition. 29 Aſſ. 17. Co. 10. Ma. S. and tte 
Port. 40. b. and there 41. b. he cites * 4 Ma. per Curiam. Con- notes there. 
tra 2 Ma. 127. 52. becauſe it is made at the ſame time.) = r 

[5. If a man YJeaj: for years upon condition, and after leaſes for © 
years by tndenture to an:ther, to commence preſently, this ſecond leaſe 
hath not given away the condition, for it is but by e/Zoppel between 
the parties. Paſch. 41 Eliz. B. R. per Curiam.] : 

6. If a man inferffs me upon condition to pay him 101. ſuch a day, 
er to re-enter, and 1 ws the land to him rendring rent, and at the 
day I do not pay the 101. now he ſhall retain the land, and the rent 
reſerved by me is extinct; per Brian Ch. J. Br. Conditions, pl. 167. 

Cites 20, F. 4. 18, 19. N | - 

7. But if a man makes feoftment in fee, rendring rent, with 
clauſe of re-entry for non-payment, and the feoffee re-infeoffs the 
zoffir, the feoffor cannot re-enter for non-payment of the re,1t, be- 
cauſe he himſelf has the land out of which the rent is iſſuing; but 
that otherwiſe it is of a ſum in groſs as above; per Brian Ch. J. 

Br. Conditions, pl. 167, cites 20 E. 4. 18, 19, h 
8. And the law ſeems to be the ſame of a leaſe made after by the 


feaffre to the feeffor for years or life, for hereby the rent is ſuſpended, 


Ibid. per Brooke. | | 
. In debt, the maſter and brothers of St. Bartholomew of Lon- 


don had granted to J. S. for his lite ſuch corozdy, &c. facrendo talia 


ſervitia as N. and others did, and the grantee leaſed to the maſter and | 206 |] 


brothers for 7 years, rendring 10 l. rent; the grantee brought debt, 
and the grantor faid that the plaintiff, has not done the ſervices; and 
the plaintiff ſaid that he is excuſed by reaſon of the leaſe to the 

rantor, which is a ſuſpenſe, by which it was awarded that the 


plaintiff ſhall loſe his rent and the corody. Br. Conditions, pl, 167. 
eites 22 E. 4. 17. | 


” *F- 38 10. If 
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10. If a man mrtgages his land upan deſeaſance of re-payment tv 
re- enter, and the bargain to be void, and the vendece leaſes his land 
to the demior for 10 years by indenture of defeaſance, and further 
grants to him that if he pays 10001. within the ſaid term of 10 years, 
that then the ſale ſhall be vid, &c. and the leſſee ſurrenders the term, 
yet the tender of the 10001. within the 10 years is good, becauſe the 
10 years is certain ſo the leaſe is ſurrender'd or forfeited; and e 
contra if it was to repay within the term aforeſaid, without theſe 
words (10 years.) For in the one caſe the term, viz. the leaſe 


is a limitation of the payment, and in the other caſe the 10 ycars. 


Note a diverſity. Br. Conditions, pl. 203. cites 35 H. 8. 

11. Leaſe for life reſerving rent, and for default a re-entry, the 
re-mainder cver in tail; this remainder docs not deſtroy the condi- 
tion, becauſe it was made all at one time. But when condition is 
once annexed to a particular eſtate, and after by other deed the re- 
verſion is granted by the maker of the condition, now the condi- 
tion is gone. D. 127. pl. 53. Hill. 2 & 3. P. & M. in caſe of War- 


gene. Lee. 

A conditim 12. A. leaſes a houſe and lands to B. and takes back a leaſe rf 
12 3 part, and after part of the rent is behind, and A. enters into B's 
bore of the bart for the condition broken. Adjudg'd that the condition is gone 
and void by A's taking a leaſe back of part, becauſe a condition is 


* — * .- , 
72 3 ſpecial and entire, and not to be ſevered. Owen 41. Hill. 26 Eliz, 
L. ter Britmaa v. Stamford. | 


annexed to 
ſuch a rent in quantity; for if the ror? be diminiſhed the condition muſt fail, per Hale Ch. J. Vent; 


278. Mich. 27 Car. 2. B. R. in caſe of Hodgikins v. Robſon and Thornborough. 

The caſe was, viz. A copy holder made a {caſe for 16 yeors, rerdrixg 201. rent. Leſee made a ca ſe 
ef part of the land for 19D years evithgut any rent. The /af# ee afſigned bis term ts toe firſt lelfor. 
All the court agreed that the firſt lefior ſhall have all the rent againſt the leſſee, and hi nothing ag inſt 
his under-lctice, becauſe he reſerved nothing, nor ſhall the under-lefſee nave any thing againſt the 
firſt leſſor for the ſame reaſon, 2 Lev. 143, 144. Trin. 27 Car. 2 B. R. Hodgſon v. 'Thornborough, 


13. A. gave land upon condition to B. and afterwards A. by fine 


releaſes to B. all his right, yet the condition remains. 2 And, 84. 
Mich. 39 & 40 Eliz. cites the caſe of Denham v. Dormer. 
©. 115. T4. A leaſe was made for years upon condition to be performed by 
. O. . the leſſor, and before the time of performance the leſſor leaſes it to 4 


Wed. Franger for years, and then performs the condition. It was objected 


that by making this 2d leaſe the condition was diſpenſed with; but 
a!! the court e contra; for the eſtoppel is only between the leflor 
and the 2d leſſee, and adjudg'd that the leſſor's entry was lawful, 
And Coke Att. Gen. being in court faid it was a clear caſe, Cro. 
E. 665. pl. 16. Patch. 41 Eliz. Ferrers v. Burrough. 


15. Bat if one makes a ferffinent on condition, and afterwards 


levies a fine to a flranger, the condition is gone. Cro. E. 665. 
pl. 16. Paſch. 41 Eliz. in cafe of Ferrers v. Borough. 
B e ned all his term in one part to one, and in another part to anether, 
warth ve and kept a part to himſelf ; leſſor levied a fine of the reverſion of the 
omen es chalet J. S. The rent is arrear. The firſt ſeſſee paid all the rent, 
8 The rent is arrear again. The aſſignee of the leſſor demands the 


— 
5 1e 701 
” - 


b het cn and titers. Per tots Cur, his entry is lawful ; for the leſſee 


So. 336. 16. 3 for years rendring rent with clauſe of re-entry, leſſee aſe 
7 


by 
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by the apportionment of the land cannot deſtroy the Sndicion, he. 


though true it is * if the leſſor grants the reverſion of part, all the un was not 


condition is deſtroyed, and the acceptance of the rent is not material. e by 
7 . : t'11s, It be- 
2 Roll. Rep. 332. Trin. 21 Jac. B. R. Anon. log this af 


of the leuee 
bimſelf and ſo no colour to deſtroy the condition. — Palm. 382. S. P. on a leaſe mace by Fitz 
Williams, and ſeems to be S. C. and for non-payment the grantee entered into the whole and heid 
awful; for the law by apportionment of the land cannot deſtroy the condition, as leſſor may by graut 
e part of the reverſion, and Chamberlain J. ſaid it had been ſo adjudged betore in this court. 


(K. d) [Dftroged or ſuſpended I)) = 


Acts in Law. 5 


- . . FE. * 5309» Us 
far years be ſevered in any part, the entire condition re- Wings 


ſerved upon the leaſe for years ſhall not be dettroyed, if the ſever- cafe. 
ance be by diſcent, eviction, or act of the law ; otherwiſe by the act 


of the party, | 
[2. If a man makes a 8 to the uſe of himſelf for life, the Mo. 738, 


1. D 14 Eliz. 309. 75. per Curiam, if the reverſion of a leaſe DP. 30. b. 


remainder to another, &. with power of revacation, and after wakes = 1087 
. 1 * . Mich. 2 ; e. 

a leaſe for years; he cannot after r-voke during the leaſe. Patch, Vals. 
3 Jac. between Noland and Fettis, per Curiam, agreed. ] Ficks, S. C. 
Z. But after the leaſe expired he may revoke. Dubitatur, P. 3 Coke On- J. 
n B b tw Y, / 4 4 E. 777 eld that Ee 
Jac. B. between Yeoland and Fettis.] eee ee 

| for all ex- 


cept the term; and that if one makes a conveyance with power to make leaſe, and with power of c- 
vocation, if he makes a leaſe he may revoke for the reſidue 53 but he laid the doubt here is, where he 
has no power to make leaſes and yet he miles one; the court were divided in opin. on. A1. 
114. pl. 13. Hale Ch. J. cited 16 Car. Snape v. >turt, that if there be a power of revocation and a 
leaſe for years is made, it ſuſpends quoad the term, but after it is gd. Sce Tit. Powers, (A. 16) 
(D) (E) 


4. Leaſe for years, proviſo, that the leſſee, his executors or aſ- 
ſigns, Mall not alien nor grant over the term without licence of the 
leſſor, but only to one of the children of the leſſor; the leſſee died, and 
his executor granted the term to one of his ſous. Brooke, Browne, 
and Dyer held that by the grant to one of the fons the reſtraint 
was not determined, and that the fon could not grant over to 2 
ſtranger without licence; but Stamford and Catline e contra. 
"The reporter adds, Sed quære hoc, and alto quære if this be a 
condition or only a covenant; for it was not agreed as to that point 
among the juſtices. D. 152. a. pl. 7. Mich. 4 & 5. P. & NM. 
Anon. | | | 
5. Leſſee for 100 years leaſes for 20 years with clauſe for re- 
entry. The firſt leſſor grants the reverſion in fec, and attornment 
was had accordingly; grantee purchajes the rever/tn of the term, he 
ſhall neither have the rent nor re-entry ; for the rever/ron of the 
term, to which it was incident, ig exiinet in the reveriton in tee, 
Mo. 94. pl. 232. Paſch. 12 Eliz. Ld. L'reaſurer v. Barton, 
6. Condition was that all afſurances ſhall be ts the uſes of the inden- Jenk. 264. 
ters ; this condition is not extinguiſhed by a fize ; but without fuch . - wing 
| £ agreement : 


4 37% Condition. 


folution ac- agreement condition ſhould be extinct by fine, or fcoſſinent, or by 
eording'y. general entry into a warranty, or by being —— generally. 
e Tc. Jo. 106. pl. 105. Mich. 17 & 18 Eliz. Andrew's caſe. 
( 308 7. A. infeoffed B. on condition to convey it ta A. for life, remain- 
. der to A's eldeſt fon in fee; A. takes the profits, and leaſes the land 
te C. for years by indenture, and yet continues the poſſeſſion; re- 
ſolved, that A's taking the profits, and making a leale for years, 
was a diſſeiſin to B. and ſuſpended the condition during the term. 
2 Rep. 59. b. Mich. 40 & 41 Eliz. B. R. the 2d. reſolution in 
Winnington's caſe, 8 
8. A termor for years granted his term to J. S. upon condition, that 
if the grantee did not yearly pay to R. 10 l. that the grant ſhould be 
void, and after the grantor made the grantee executor and died. 
Per Popham and Gawdy, the condition is extinguiſhed, but Clench 
and Fenner, e contra, Goldſb. 181, pl. 117. Hill. 43 Eliz. 
| Tutball v. Smote. | 
Per Dode- . A condition is annexed to 2 acres, I acre is eviffed by an 
+. I eigne title, the condition is gone, Per Haughton J. 3 Bulſt. 60. 
399. Trin. 13 Jac. | 


(L. d) Into what Thing the Entry may be for the 


Condition broke. 


Lr. T a man leaſes two mills upon condition that if the leſſee leaſes 
them, or aſſigns either of them to another, ir ſpall be lawful to 
him to re-enter ; if he leaſes one, the leſſor may enter into both, for 

the condition goes to both. 38 E. 3. 34.] 
Le. 2092 · fl. 2. Lands were given in tail upon condition if the donee, or his 
40. Anon. Heirs, diſcontinue the land, the donor ſhall re-enter ; the donee hath 
— pony i ue 2 daughters and dies, the daughters have iſſue 2 ſons, and die; 
ef the one of the ſons diſcontinues the land to another; and it was held by 
Eaughters the court to be a breach of-the condition. Cro, E. 35. pl. 2. Mich. 


levied a fs 26 and 27 Eliz. Br. R. Croker v. Trevithin. 


ſur conuſaiy 

de droit 

come ceo, &c. Clench J. ſaid that the words are (er any of his beirs ) and therefore it is a forfeiture, 
quod fuit conceſſum per tot. Cur. And judgment accordingly. | 


3. A leaſe was made ts 2 for years upon condition that they, nor 
either of them, all alien any part of the land, without aſſent of the 
leſſor ; they make partition, and one alieneth his part, this is a for- 
feiture of the whole. Cro. E. 163. pl. 2. Mich. 31 and 32 Eliz. 
C. B. Goſtwick's caſe. = 


(M. d) At 


the 


Condition. 


(M. d) At what Time he may enter for the Condi- 
tion broke or performed. 


1. IF A. make a ſco/finent of the land to J. S. in fee upon condi- Cm. C. 273. 
. I tion that if he ger to F. S. 7 Cr. that it pl. 10 & i 
ſhall be lawful for him to re-enter, and after he pays the 101. before mag ai 
the day, ſcilicet, the firſt of April, and J. S. accepts it; though this s. P. does 
is a * performance of the condition, inaſmuch as payment before not appear. 

ay is payment at the day, yet A. cannot re-enter and reveſt his 3 
eld ęſtate by force of the condition till the firſt of Hay, becauſe the but S. P. 
condition does not give him power to re-enter till the faid day, does not ap- 
Mich. 8 Car, B. R. between Burgeyne and Spurling, held by Bark]y, P 
in the caſe of a ſurrender of a copyhold.] [ 399 ] 
2. In aſſiſe the jury ſaid, that A. leaſed to B. upon condition, 
that if A. or his heirs pay to B. or his hetrs 101. within a certain time, 
that he ſhall re-enter, and if he does not pay within the time, and B. 
pays him 10 1. within another term after, that then B. ſhall have fee, 
and A. nor B. does not pay, and A. re-enters, and after that both 
days were paſſed B. ouſted him, and A. brought aſſiſe, and took 
nothing by his writ, becauſe it ſeems that B. has franktenement for 
his life by the firſt livery ; for A. cannot re-enter, becauſe he did 
not pay, and B. cannot have fee becauſe he did not pay. Br. Con- 
ditions, pl. 102. cites 12 All. 5. | 
3. In aſſiſe a feme was ſeiſed, and inferffed a man, who had of nr" Br: Condi 
upon condition that he ſhould marry her. The feoffee infeoffed A. who tions, pl. 
rnfeeffed B. who infeotted C. who infeoffed D. Ihe firſt feoffee 292. cites 
died; the feme entered upon D. 16 years after, and the entry good, mage P. ag. 
for it is admitted a good condition; for though the feoftee cannot c 
marry at the time of the feoffment, yet it may be that his feme 
ſhall die, and then he might have married the feoſtoreſs, and there= 
fore a good condition, and the entry lawful. Br. Conditions, pl. 119. 
cites 40 Aſſ. 13, | | 
4. Note, by three juſtices, that if a man covenants with C. that 
certain recoverors ſhall ſuffer him to take the profits of ſuch land till 
5 ſatisfy him of 1001. There C. ſhall take the profits till J. pay 
im 1001. and the profits ſhall not be taken as parcel of the 1001. 
Contra Shelley, but he did not perſiſt ſtrongly in his opinion. Br. 


Expoſition, pl. 1. cites 27. H. 8. 5. 


* 


5. The condition of a feoffment was to pay 20 l. at Michaelmas, 


and ſo every year, and after ſuch default the feoffment to be void. 
Ruled by the judge, that it is uncertain in this caſe when re-entry 


ſhall be made. Clayt. 86. pl. 145. Summer Aſſizes, 16 Car, be- 
fore Foſter J. Falks caſe. 


I Condition, 


3 (N. d) Ve may enter for the Condition broke. 
nant, ! A WL 
Nes CN 8 . 
Stat. 33 H. [I. F a ſrement be made upon condition to ifecff a flranger, 
© 1 and the feoffee does not perform it, the ranger cannot enter 
wt it ſeen : * a 1 
for the breach of it, becauſe he is a ſtranger to the condition, 21 


elicwliere, 
th t fam E. 4 56.1 

inteoſts an- 

other 29 infer F the ße Her, and the feofec offers to him, and be refuſes, there the feoffor cannot 
re- enter; tor there is defizulr in bim. Contra in the other cate ; there is not any default in the teotior 
when the fianver refuſcd; per Newton and Patton J. and Fulthorpe J. accordingly, and fo 3 juſtices 
in one opinion, and none to the contraty but Forteſcue terjvant 5 quod nota, Br. Conditions, pl. 53. 


Cites 19 H. 6. 34. 


So if a man if H F. S. upon condition rhat if F. S. do not pay 10 l. year. y to a firanger, that 


then the rangef may re-enter, and it is by deed indtnted, and after J. S. does not pay the ſtranger, 
there the fo fre moy enter, but not tac ſtranger; quod nota, Br. Conditions, pl. 205. cites Dot, 
& Stud. lo. 2. rol. 94. | 


S. P. fr it 1 2. But in this caſe the fcoffor himſelf may enter for the condi- 


appears that 


broke. 21 E. 4. 50. 


the intent of 
the Moffor that the feoffee ſhould retain the land. Fr. Conditions, pl. 5 f. cites 19 H, 6. 67. 73. 76. 


[ 310 ] I3. He in remainder cannot enter for a condition broke by the 
articular eſtate. 29 Afl. 17,] | 

The alieza- [. If the 4ing's tenant aliens upon condition, and ates, his herr 

tion was by in ward ts the king for ether land, the ting may enter in the right 


N of the heir for the condition broke, 18 Aff. 18. acjudged, /ord 


and the con- Clifferd's caſe. ] 


dition was | 
to re · infeoff the tenant. Br. Conlitions, pl. 105. cites S. C.- Co. Litt. 222. a. b. cites S8. C. 
2 Rep. 80. a. b. cites S. C. and the reporter adds his obſervations upon it.— Tenant of 


the Kk ng inteoffed A. to re- infeoff him or his heirs, and died before re-inteoftment, his heir being 
fin age, and this was found by office, whereupon the king ſeiſed tor the condition, Br, Conditions, 
Fl. 229. c:tes 42 Alli. 6. 


Br. Condi- [ 5. If the king's tenant aliens in fee upon condition, and dies, his 
_— TY hetr within age, the king may enter in the right of the heir for the 
< C. an Condition broke. 17 All. 20. ] 


Erooke ſays, 


qued nota, that this was by entry deſcended, and yet the fecſtment was by licence of the King; quzre 


ideo legem. 


Mo. 625. pl. [6. If a man leaſes for years, upon condition if the rent be arrear 


694. Da that the leaſe ſhail cesſe, and then grants over the reverſion, and 


== after the condition is broke, the grantee of the reverſion may enter 
into the land, for the leaſe * is determined before entry by the 
v, Mathew: breach of the condition. H. 41. El. B. R. between Darcy and 


and Binfield, Afathewe. ] 
S. C. but 


fires it, that A. ſciſed for life of his wife made a leaſe of 2 mill t B. the defendant in ejectment for 


17 years, ad attervwaris g rad the ſame to (. for 14 yeors, rendrirg yearly 3 bujhels of meſlyn, and 
one buſhel of wixcat cycry Saturday, and if any part there: f ſhould not be paid the leaſe ſhould cerje. B. 
enter'd and was policiied, and C. being Peſſelled by the reverſion of deed-pell, granted al his rewer firm I 
te!um flatum & intereſje tc D. to whim H. attorn d. J. dewarided the rent, and for nin-payment enter'd. 
Cleach, Caudy, and Fenner (abſent⸗ Popham) agreed, that by the common law the aingnec de toto 
ftatu ſhall take advantage of che ceſſer of the term in efic, and make demand of the rent, it the 
Fant de tote Ratuby by wnieng and atioroment had, 224 vonch 4 11 H. 7. and Smith v. Stapieton, 
| 5 * 


ain 


Condition. $19 
7a Fowden. Ana they all, (abſente Popham) agreed, that by the Stat. 32 H. 8. the grantee of the 
reverfion of the term ſhall have benent of the condition annexed to the letier term derived out of the 
firtt term, and this by reaſon of the words in the ſtatute, viz. that the grantees, their executors, &c. 
and therefore it was adjudged for the plaintiff. Cro. E. 649. pl. 40. Davy v. Matthew, S. C. and 
Clench and Fenner held, that in this caſe the grantee ſhall take advantage by the common law; for 
the eſtate ſhall ceaſe without entry, becauſe * beginning by parol it may ſo determine; but if he cannot 
by the common law, he may clearly by the ſtatute, for by that leaſe made the leſſor has the reverſion, 
and the grantee has that reverſion and rent, and is within the intent of the ſtatute 32 H. 8. for he has 
the entire reverſion, and Gawdy was of the ſame opinion as to his being within the ſtatute ; but he 
doubted whether he might by the common law; wherefore Popham abſente, it was adjudg'd for the 
plaintiff But in this caſe, if the leaſe had been for life upon ſuch condition, the grantee ſhall 
not take advantage of the breach of the condition, for this is but avoidable by entry after the condi- 
tion broken, hich cannot be by the common Jaw trancterr'd to a ſtranger. 8 Rep, gs. b. Trin. 7 
Jac. per Cur. in Manning's caſe, ———10 Rep. 48. b. S. P, 

® [ Quiere what this means, ] | 


7. Aſſiſe; feme tenant in tail after poſſibility of iſſue extinct, the re- 
verſion to R. in fee, takes baron; the baron and feme alien to him in 
reverſion, rendring rent for life of the baron by deed indented, with 
clauſe of re-entry for non-payment within 8 days. The alienee aliens 
over. The rent [was] arrear. The baron and feme entered for 
the rent arrear, and the entry adjudged lawful becauſe of the rent 
arrear, and not becauſe of the alienation of the alience ; and it can- 4 
not be adjudged a ſurrender, becaufe it was made by the baron for 
his life, and the feme may ſurvive him, and it cannot be adjudged 
alienation to the diſinheritance, &c. for it was made by aſſent of 
him in reverſion, and it is not a diſcontinuance, becauſe it is made 
to him in reverſion. Br. Conditions, pl. 112. citzs 29 Aſſ. 64. 317 J 
8. Baron ſeiſed in jure uxoris infeoffed F. &. _ condition to leaſe 3 
to him and his feme for term o A the remainder over in tail, the Congeable, 
remainder in fee to the right heirs of the baron, The baron dies. l- 38. cites 
S. leaſed to the feme for life, remainder in tail, remainder to the er. 
right hars of the feme. The heir enter'd for the condition broken, the d fcon- 
and the feme enter'd upon him, and per tot. Cur. præter Cheynie finuance is 
her entry is congeable, Br, Conditions, pl. 71. cites 4 H. 6. 2. 3. 9 
re-entry te 
the feme.— - Br. Diſcontinuance, pl. 8. cites S. C. — 8. C. cited 8 Rep. 44. a. Co. Litt. 
202. a. S. P. and when the heir has entered for the condition broken his eſtate yaniſhes, and the eſtate 
is preſently veſted in the wife. Ibid, 236. b. S. P. | 


9. If A. infcoffs B. upon condition to re- infroſf him in fee, and 
A. dies, yet B. ought to wnfcoff the heir of A. and if B. had tendered 
feoftment to A. and he refuſed, and died, yet the Heir of A. ſhall 
make requett, and ſhall have the land; quzre inde, where ub time 
is limited. Br. Conditions, pl. 55. cites 19 H, 6, 67. 73. 76. 

10. If a man /caſes land for term of years upon condition that if There is 2 
he docs nit go to Rome if ws 4 day his eſilate ſhall be void, and diverſity be- 
the Jer grants the reverſion over, the tenant altorns, and after he Men en 


does not go, the grantee may enter. Br. Conditions, pl. 245. cites a-xed to 4 


11 H. 7. 17. freebold, or 
11. Contra if the condition was to re-enter, Ibid. 9 wigs. for 
12. But of a thing void purchaſer may take advantage, and the If « wan. 
ſame of leflee for term of life. But Brooke ſays quære inde ; for make a gift - 


per Bromley Ch. J. 2 M. it is not void till an entry. Ibid. in tail, or 


5 a leaſe for 


life 
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Condition. 


hufe upon condition, that if the donee, &e. goes not to Rome before ſuch a day, the gift, &c. hall 
ceaſe or be void. The grantee of the reverſion ſhall never take advantage of the condition, becauſe the 
eſtate cannot ceaſe before an entry. Co. Litt. 214. b. 

Bat if the leaſe had been but for years the grantes ſhould have taken advantage of the like condi- 
tion, becauſe the leaſe for years, ipſo facto, by the breach of the condition without any entry was void 
for a leaſe for years may begin without ceremony, and ſo may end without ceremony; but an eftate 
of freehold cannot begin nor end without ceremony, and of a vid thing an eſtranger may take benefit, 


but not of a vcidable eſtate ly entry. Co. Litt. 214. b. 


S. C. cited Le. 61. in pl. 79. Paſch. 


29 Eliz. C. B. in caſe of Gamock v. Cliff, & S. P. per Curiam held accordingly, 


312 


13. A man gave in fail upon condition that the donee die with- 
out iſſue, ar he, or his iſſue, alien in fee, that his ęſtate ſhall ceaſe 
and the land ſhall remain to a ſtranger ; the donce aliened in fee, and 
had iſiue and died, and it was held a good condition as to the 
donor, if he had reſerved the entry to-himielt, but it is not good to 
make the ſtranger have the remainder ; for rent, re-entry, condition 
nor remainder cannot be reſerved nor appointed to a ſtranger 
quod nota, and fo, per Frowick, the condition in the princip 
caſe cannot make the land to remain to a ſtranger, quod Vavaſor 
Cooper, and this by three juſtices, Br. Conditions, pl. 83. cites 
.. 

14. The prior of Saint John's in Jeruſalem in England leaſed for 
gears the commandry of Babſil by indenture to Martin Docknye, 
proviſo, that if the ſaid prior, or any of his brothers there being com- 
manders, would inhabit in it, that then the ſaid M. D. and his aſſigns 
eblige themſelves by the ſame indenture, upon a year's warning, to re- 
move or give place to the Vow: prior commandry; and after the prior 
died, and ene who was brother at the time of the demiſe was made 
prior, and was alſo commandry, by which he gave warning by 2 

ear, and M. D. would not avoid, and the prior entred, and it was 
in queſtion whether the prior may be commandry alſa or not, and if a 
man may give place to a dead perſon as the brothers were © But this 
was not much weighed, &c. But the queſtions were, whether the 
words above were a condition, and if it be a condition whether they 
extend to the ſucceſſor, becauſe no ſucceſſor was mentioned in the 
indenture; and by the beſt opinion it daes not extend to the ſucceſſor 
if it be a condition, becauſe the indenture ſpoke only of the prior 
and not of the ſucceſſors. And, per Audley chancellor, this word 
(habitation) in the condition goes to the perſon of the prior only 
who is now dead. Br. Conditions, pl. 7. cites H. 8. 14, x5. 


15. No manner of perſons ſhall take advantage of conditions ex- 


ecutory if they be not parties or privies; for privics in tate ſhall 


Not take _—_— of conditions executory, &c. Perk. S. 830. 


16. If a man ſeiſed of land liaſes it for life upon condition that the 
leſſee ſhall pay 20 5. at a day certain, the remainder unto F. S. in fee. 
S. ſhall not take advantage of this condition by way of entry, and 
yet he is privy in eſtate; for both their «lates were made at one aud 
the ſame time, &c. Perk. S. 831. 
17. Me privies en fait ſhall not take advantage of conditions ex- 
ecutory; and therefore, if a man ſeiſed of land leaſes it for life upon 
condition, &c. and afterwards grants the reverſion unto a flranger in 


fee, and the /eſſee attorns, yet the grantee ſhall not take advantage 


of this condition by way of cntry, notwithſtanding he be privy en 


fait, becauſe he has the reverſion by grant, &c. Perk. S. 831. 
18. Nr 


6 
] 
{ 


feof 
Guire 


l 
— 
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18. Nor privies in law ſhall not take advantage of condition ex- 8. P. that 


; , the lord by 
ecutory; and therefore, if there be rd or tenant, and the tenant 8 


dloth leaſe the tenancy for life unto a {tranger upon condition, and af- ee 
terwards the tenant dies without heir, and the reverſion eſcheats to breach of 


the lord, the lord ſhall not take advantage of the condition by way conticiens 
of entry; and the lord in this cafe is ſaid privy in law, becauſe he gs ir 


has his eſtate in the reverſion by the law only, viz. by eſcheat. to the lef- 
Perk. S. 831, 832. | for; but if 
, any rent be- 

come in arrear he may diſtrain. Lite, 8. 348. 


19. But privies in right ſhall take advantage of conditions ex- Co. Lite. 
ecutory, &c. and therefore, if /ef/ee for years be of land, and he 214. b. S. Pp. 


ö 't4 according] 
granteth his eſlate unto a ſtranger upon condition, &c. and maketh RY — 


his executors and dies; in this cafe his executors ſhall tate advan- adminiſtra. 
rage of this condition, by way of entry, for they are privies in right; tor where 
for if the condition be broken, and they do enter into the land, &c. the leſſee 
they ſhall have the ſame in right of the teſtator, &c. Perk. S. 58 13 


832. 833. | 


they are 
privy in right, and repreſent the perſon of the deceaſed, 


20. If a man ſeiſed of land for the term of 20 years in right of his Barn diſ- 
wife, leaſes it to a flranger for ten years rendring rent, &c. and for ©#tinues the 


deſault of payment to re-enter ; the huſband dies and then the rent is — ; cy 
behind. I conceive that the wife ſhall have the rent, and not the = 
executor, becauſe the rent was to the huſband by way of reſerva- that after 
tion, and the wife has the remainder of the term; but though the 5 — 


wife ſhall have the rent, yet ſhe ſhall not enter for the condition ſhall enter 

broken; cauſa patet, &c. Perk. S. 834. into te 
| land by rea- 

ſon of the condition broken, now the feme ſhall enter; per Fineux J. Kelw. 64. b. 


21. If an atbot infeoff5 a ſtranger of land, which he has in right 59 if a b. 
of his houſe, up9n condition, his ſucceſſor jhall take advantage of the 45 2 


eacon, pre- 


condition by way of entry if it be broken, becauſe that he is privy bendary, 
in right; the ſame law is of dean and chapter, and ſuch like per- prion, or 


ſons, mutatis mutandis. Perk. S. 835. — 


tick or cor- 
porate, eccleſiaſtical or temporal, make a leaſe, &c. upon condition his Succeſſor may enter for the condi» 
tion broken; for they are Privy in right. Co. Litt. 2 14. b. Mo. 52. pl. 152. Paſch. 5 Eliz. 
Eire's caſe, S. P. as to an entry for a condition in deed broken; but otherwiſe of a condition in law as 
waſte, forfeiture, &c. And. 9. pl. 19. Anon. S. C. but S. P. does not appear. D. 221. b. 
pl. 20. Ayer v. Orme, S. C. and was upon a leaſe made by the archbiſhop of York, and confirmed by 
the dean and chapter, in which the rent was reſerved to the archbiſhop and his ſucceſſor, provided that 
in time of vacancy of the archbithoprick the rent thall be paid pro rata of the vacancy * to the chapter 
of the cathedral church, ut in jure ſuo, &c. The fee voided and continued void more than fix months, 
and for rent arrear during the vacancy, the new archbiſhop entered; but becauſe the condition ariſes 
upon a rent to be paid neither to the leſſor nor to bis ſucceſſor, and the breach of the condition being nei- 
tber in the one's time nor in the other's, it was held by Weſton and Brown that the ſucceſſor could not enter. 


. *[ 3233 
22. And privies in blood as the heir of the feoffor, &c. ſhall take ad- As in treſ- 


* | paſs of 
vantage of conditions executory by way of entry, &c, Perk, 8. 835. breaking 
| | | his cloſe 
the defendant pleaded, that his father, whoſe heir he js, infeoffed the plaintiff upon condition to re · in- 
feoff him when required, and did not name his heir in the condition; but the heir ſkewed that he re- 
guued the plaintiff to re- infeoſf him after the death of his father, and becauſe he, would not, he re- 
; : cated 3 


| 88 i 
313 Condition. 
entred; and the plea held good notwithtanding the heir was not named in the condition, Kelw, 249, 


N. 325. Caſus incerti temporis cites Mich. 7 H. 6. Co. Litt. 219. a. the heir may unter 
S Rep. 80. a. S. P. cites Lit. Cap. Conditions, fol. 82. [S. 353-] | 


2J. Dev: 
F A. fails payment, then tz B. and his heirs for ever on condition 
that he ſhall pay the debt, &. Deviſor dies. A. the executor 
doth not pay the debr. B. dies. The money is demanded of his 
executor [who does not pay it.] Qucere, if the heir of B. may 
enter to perform the condition or not, D. 128. pl. 59. Hill. 2 and 
3 P. & M. Wilford v. Wilford. | 
24. Bailiff cannot by his office enter for condition broken with- 
out ſpecial warrant. Mo. 52. pl. 152, Paich. 5 Eliz. per Cur. 
agreed. Eires's caſe. 
MIinfect 25. A feoffment is upon condition that the feaſſee ſhall give the 
Gros eo Land in tail to a ftranger, who refuſes the gift, there the feoffos 
feof J. S. may re-enter ; per Dyer. 2 Le. 222. pl. 281. Paſch. 16 Eliz. 
who refuſes, C. B. 
7 IF. . a 
v N 26. But a feoffment upon condition 10 infeaff a flranger, or 15 
de feif-1to grant a rent- charge, if the ſtranger refuſes, there the feoffor ſhall 
my uſe; but not re-enter; for his intent was not, that the land ſhould revert, 
it it were to g. | - 
Cs rad &c, Per Dyer, 2 Le. 222. pl. 281. Paſch, 16 Eliz. C. B. | 
it would be | 
contrary z he'd per Cur. And Harper J. ſaid, that if a feoffment in fee be male to J. S. on condĩ- 
tion that he ſhall grant a rent-charge to A. who refuſes it, J. S. 1hall be ſeiſed to his own ute, Le. 
266. pl. 2 54. 20 Eliz. C. B.———sS. P. Arg. Le. 199. cites 2 E. 4. 2 & 19. H. 6. 34.-——0Co. Litr. 
209. a. S. P. as to making a gift in tail or granting a rent- charge; but contra as to condition to in- 
f-oF a ſtranger who refuſes; for there he ſays the feoffor may re enter, becauſe by the expreſs intent 
of the condition the feoffce ſhould not have and retain any benefit or eſtate in the land, but is as it 
were an inftrument to convey over the land. See (L. c) pl. 4 5. and the gotes Uicrcs 


27. If a ferffinent of lands in borough Engliſh be made upon con- 
dition, the heir at common law ſhall take advantage of it; agreed. 
But whether the younger ſhould enter upon him Manwood put as 
another queſtion. Godb. 3. pl. 3. Paſch. 20 Eliz. C. B. Anon. 


Le. 29%. pl. 28. R. cefty que uſe after the Stat. 1 R. 3. and before the flatute 


4<9.5.C. 27 H. 8. deviſed the uſe to his younger ſon upon condition. The 
Adee er condition was broke. J. the eldeſt fon of R. entred. Adjudg'd, 
he heir . , : 
(the plain- after ſome doubting, for J. the heir; becauſe the 27 H. 8. gives 
tif. the poſſeſſion in quality and condition with the uſe, and likewiſe to 
San. 76. ceſty que uſe ſuch benefit and advantage as the feoffees had, fo that 
EY J. was enabled to take benefit of the breach, whether it was a con- 
524272 that dition or a limitation, Mo, 212. pl. 353. Mich. 27 & 28 Eliz. 
me ny, Rudball v. Milward. | 
enen, 29. Where the words of a condition are quand dimifſio predicta 
erit vacua, and no clauſe of re-entry is reſerved, fo that privity is 
not requiſite, tenant in ditver ſhall take advantage. Le. 61. pl. 79. 
Paſch. 29 Eliz. C. B. Gamock v. Clif. 
To one can 30. Mone can defeat an ejtate of freehold by condition, unleſs the 
take advan her. And. 184. pl. 220. Trin. 29 Eliz. in cafe of Paine v. Samms. 


tage of 4 
c ond tianal 


Ne {imple but the donor, & c. and not a third perſon. 2 And. 22, 2 


31. An 


/e of lands to A. on condition 2 pay a certain debt, and 


Condition. 


Zi. An alot leaſed lands ts 3 men for 80 years, and in the end 
of the ſaid leaſe was a clauſe, that if they died within the ſaid term, 


314 


4 Le. 101. 
pl. 207. 


S. C. in to- 


then the leſſor migkt enter. The poſſeſſions of the abbey came unto the tidem voce 
kin, who granted the rever/ion 10 J. S. who made a new leaſe thereof bis. 


to J. D. for 21 years to begin after the expiration, determination ar 
ſurrender of the former leaſe. The 3 leſſees died within the term. 
All the juſtices held that J. D. could not enter before J. S. had en- 
tred; for it is in the election of J. S. if he will take advantage of 
the condition, and defeat the leaſe, but that ought to be by entry; 
and none can make ſuch entry but the leſſor himſelf, or by his 
expreſs direction, &c. 3 Le. 269. pl. 363. Paſch. 33 Eliz. C. B. 
Anon. 

32. A. having 5 ſons deviſes land te B. the eldeſt and his heirs, 
and 201. to every of his younger ſons to be paid by B. at their ages of 
21 years. And if B. does not pay, then he deviſes the land 10 the 
younger fins and their heirs. Adjudged that if the 201. be at the 
time unpaid to any one of the younger ſons, though all the others 
are paid, yet the efſtite by the condition precedent ſhall go to all 4, 
and not to that one only. Mo. 644. pl. 891. Hill. 41 Eliz. B. R. 
EHainſworth v. Pretty. 

32. If a man makes a leaſe fir years upon condition that the 
lefice ſhall not go to Rome, or pen any other collateral condition, 
2v:th @ concluſion that the Teaſe ſpall be void, if the leſſor here grants 
ever the reverſiin, and after the c:ndition is broken, the grantee ſhall 
take beneſit of it; but a leaſe for life be made with ſuch condition, 
there the grantee ſhall never take advantage of it, for the eſtate for 
life doth not determine but by re-entry ; and entry or re-entry in 
no cate by the common law can be given to a ſtranger. 3 Rep. 
©5. 2. Trin. 38 Eliz. B. R. in Pennant's caſe, 

24. A condition or limitation a:nmexed to an eſtate of land ought 


Cro. F.q9q. 
pl. 14. S. Go 


adjudg'd. 


— N * 


5 1. Ayucſ- 


worth v. 


Batty, S. C. 


reſolved. 


to do/tray the wnole eftate to which it 15 annexed, and not part of. it, 


and cannot determine it in part and continue it for the reſidue; per 
Cur. 1 Rep. 85. b. Paſch. 42 Eliz. C. B. in Corbett's caſe. 

35. There is a d:verfity between a condition that requires a re- 
entry and a limitation that ipſo facto determines the eſtate without 
any entry. Of the firſt no ſtranger ſhall take advantage, but in 
caſe of a limitation 'tis otherwiſe. Co. Litt. 214. b. 

36. As iſ a man makes a leaſe quoſque (that is to ſay) uti! F. §. 
cane from Rome; the ieſſor grants the reverſion over to a ſtranger. 
J. S. comes from Rome; the grantee ſhall take advantage of it and 
enter, becauſe the citate by the expreis limitation was determined, 
Co. Litt. 234. b. 

37. So it is if a man make a leaſe to a woman quam caſta vix- 
erit, or if a man make a leaſe {or life 7 4 widow, fi tandum in pura 


Diiluitate Viveret. So 'tis if a man makes a leaſe for 109 years if 


the leſſee live ſ long, the leſſor grants over the reverſion, the leflee 
dies, the grantee may enter. Co. Litt. 214. b. | 

38. Diverſity between a reſervatn of rent and a re-entry; for a 
rent cannot be reſerved to the vir of the feoffor, but the bir 22 
take advantage d conditton ii. the feeffor c51'4 never d. Co. 


I. itt. 214. b. 


39. A. 


iz 


7314 


31S 1 % is that the leaſe 


7 


| Condition. 
30. A+ if T inſcoſf another, upon condition that if my heir pay to the 


feoffee, Sc. 205. that he and his heir ſhall re-enter ; this condition 


is good, and if after my deceaſe my heir pays the 20s, he ſhall re- 
enter, for he is privy in bload, and enjoys the land as heir to me. 
Co. Litt. 214. b. | | 


40. If l:fſee for years demiſes or grants the ſame upon condition, &c, 


and dies, his executors or admini/trators may enter for the condition 
broken; for they are privy in right, and repreſent the perſon of the 
dead. Co. Litt. 214. boa | | 

41. In caſe of a 22 years there is a diverſity where the con- 


re- enter. In this laſt caſe the grantee ſhall never take benefit of the 
condition. Co. Litt. 215. a. | 

42. If ce/ly que uſe had made à leaſe for years, &c. the ferfſees 
ſhould not enter for the condition broken, for they are privy in 
eflate, but not privy in blood, Co. Litt. 215. a. in principio. 

43. By ad in law a condition may be apportion'd in the cafe of 
a common perſon ; as if a leaſe for years be made of two acres, one 
of the nature of borough Engliſh, the other at the common law, and 
the leſſor, having iſſue two ſons, dies, each of them ſhall enter for 


the condition broken; and likewife a condition ſhall be apportion'd 


by the act, and wrong of the leſſee. Co. Litt. 215. a. | 


44. Guardian in chivalry, or in ſecage, in the right of the heir, 


ſhall by the common law take benefit of a condition by entry or re- 
entry, Co. Litt. 215. b. | 

45. No entry nor re-entry may be reſerved or given to any perſon, 
but only to the feoffor, or donor, or leſſor, or to their heirs, and 
cannot be given to a ſtranger; for if a man leaſes Jand for life by 
indenture, rendring rent to the leſſor and his heirs, with a clauſe of 
re-entry, &c. if afterward the leſſor by deed grants the reverſion to 
another in fee, and the tenant for life attorn, &c. if the rent be after 
behind, the grantee of the reverſion may diſtrain for the rent, be- 
cauſe it is incident to the reverſion, but he may not enter into the 
land and ouſt the tenant as the leſſor might have done, or his heirs, 
if the reverſion had continued in them, &c. Litt. S. 347. 

46. If feoffee on condition to re-infeoft refuſes to re-inferff, c. 
on reafonable requeſt made by ſuch as ought to have the eſtate, th 
feoftor or his heirs may enter. Litt. S. 353. | 


47. In every exchange a condition is implied; as if B. exchange 


with A. and A. with B. and B. aliens to C. and A. is evifted, he may 
enter * C. but if C. be evicted by a title paramount, he ſhall not enter 
upon A, For the condition runs in privity, and does not extend to 
the aflignee. 4 Rep. 121. a. b. Paſch. 1 Jac. per Cur. in. Buſ- 
tard's caſe. | | 

48. If a leaſe be made upon condition to be void if 101. be not 
aid at a certain day, the grantee of the reverſion ſhall not enter 


for ſuch condition, becauſe it is collateral; reſolv'd, Mo. 876. pl. 


1228, Chaworth v. Phillips. 


(O. d) What 


all ceaſe or be void, or that the leſſor hall 


„ = ESL 


Cr 
| 


Condition, 


- (O. d) What Things ſhall be avoided by Entry for 


the Condition broke. 


3's 


[I. 1 F the baron be infeoffed in fee, upon condition for the non-pay- Fitzh. Cog» 


ment M a certain rent to re-enter, and after the baron dies, ditions, ple 


and after the condition is broke, and the feoffor enters upon the heir 


for the breach thereof, the wife of the baron ſhall not be endow'd; 


for her title is defeated by the entry for the condition broke, 22 E. 


3. 19. b. Curia, ] 

2. In ejectione firmæ it was ſaid by Finch. that if a man makes 
a feoffment upon condition that the feoffee leaſe to A. for life, the 
remainder to IV. and he leaſes to A. reſerving the reverſion to him- 


ſelf; and the feoffor enters; by this he defeats the eftate for life which 


is well made, becauſe he ought to take franktenement by his re- 
entry; but contra if the condition had been to make a leaſe for years 
to A. the remainder to M. and he leaſed for years to A. reſerving 
the reverſion to himſelf; in this caſe the feoftor ſhall re-enter, and 
the leaſe for years is good; quod quære inde; for he that enters 
for condition in fait broken defeats the meſne e/tates, and is in as 
clearly as he was in at the time of making of tne ſaid feoffment. 
Br. Conditions, pl. 27. cites 44 E. 3. 22. 7 
3. And it was ſaid, that F the feoſßce in ſuch cafe _— life or 


for years, and after had granted the reverſion to IV, according to the 


condition, it is a good performance of the condition. Ibid. 


4. The father /urrenders a c:pyhold to the ufe of B. his fon in fee, 


non condition to perform covenants in ſuch an indenture. B. after 


edmittance ſurrenders to F. S. upon condition, that if B. pay 10 l. 
the ſurrender to be vcid. B. neither pays the 10 l. nor performs 
the covenants. The father enters and dies ſeiſed, and the lands de- 


ſcend to the ſon, who enters, upon whom J. 8. entered. It was 


the opinion of the court, that by the entry of the father both the 
ſurrenders were avoided, and that the ſon might then well enter, 
and ſo he may confeſs and avoid the ſurrender made to J. S. and 
judgment for the defendant. Cro. E. 239. pl. 6. Trin. 33 Eliz. 
B. R. Simonds v. Lawnd, 


12. cites 
8. C. 


316 ] 


5. A. infeoff *d B. on condition to convey to A. and his wife in ſpe- Litt. 9.352, 


cial tail, remainder to the heirs of A. It A. dies before the con- 


veyance, and B. conveys to the wife an eſtate Ping life only, omitting + ; Elie. 


* 2 Rep. 
2. a. Hill. 


the privilege of without impeachment of waſte, (which thould have C. B. in 14. 
been inſerted in reſpect of the eſtate to be made to her) yet this Cromwell's 


omiſſion ſhall not give the heir of A. (for whoſe benefit this omi 


ſion was) a re-entry which would * defeat the eſtate of the wife, 


Hawk. Co. Litt. 304. 

6. Leaſe for years was made, rendring rent, upon condition of re- 
entry for non-payment, Afterwards the /e/ſve acknowiedged à /tarute, 
The rent wa: arrear, and the term was extended, but before the li- 
ber ate the leffor enter'd and took the corn. Ie was argued that this 
entry was lawful, for that an exteat is only a valuation of the lands 


and goods, but dogs not alter te eſtate, and by conſequence the 
- 5 leſlot 
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oy: 
xt 


*< 
* 
84 
mg 
* 
wh 
* 
%Y 2 


8 
88881 


+ 
"_ 


" „ <bd 
2 1 
Ie" 2 2 


316 Condition, 
leſſor may enter for a condition broken; and though by the extent 
the lands are ſeiſed into the king's hands, that is only a ſiction in 
law, and is only with intent to do that which law and juſtice re- 
quire, and it is not ſcifed into his hands by way of poſleſſion, for 

jf it was, then the entry of the leſſor would not be lawiul; and the 
court inclined that the entry was lawful, and gave the other a pe- 


remptory day to maintain his demurrer. 2 Roll. Rep. 468. 489. 
Mich. 22 Jac. B. R. Nicholas v. Simonds. 


(P. d) Hor he ſhall be ſaid i, 20 enters for the 


Condition broke. 
Of the fame Eftate. 


e Rep. 1:0. 17, TD Erularly, he ſhall be in of the ſame ęſtate that he was when 
e R he parted with the poſſeſſion. ] | 


ot the re- 


porter, in 


Dumpor's cafe, S. P. D. 309. a. in pl. 75. S. P.. P. but this fails in reſpect of impeſibility 5 
a5 if a man ſeiſed of lands in the right of his wife makes a feoftment in fee by dęed indented, upon con- 
d. tion that the feoffee ſhould demite the land to the feoffor for his life, &. "The huſhand dies. The 


condition is broken. In this caſe the heir of the huſband ſhall enter for the condition broken, but it 


is impoſſible for him to have the eſtate that the feoffor had at the time of the condition made, for 
therein he had but an eſtate in the right of h's wife which by the coverture was diſſolved, and there- 
fore when the heir was enter'd for the condition broken, and defeated “ the feoffment, his eſtate vas 
niikes, and preſently the eſtate is veſted in the wite, Co. Litt. 202. a. 

Cs in reſpect of neceſſity; as if ceſty que uſe after the Stat. of R. 3. and before the Stat. 27 H. 8. 
had made a feoftment in fce upon condition, and after had enter'd for the condition broken; in this 
caſe he had but a uſe when the feoftment was made, but now he ſhall be ſeiſed of the whole Rate of 
the land, fo that, as in the former caſe, the anceſtor had ſomewhat at the making of the condition, 
and the heir ſhall have nothing when he has enter'd for the condition broken, ſo in this caſe the feoffor 
had no eſtate or intereſt in the land at the time of the condition made, but a bare uſe, yet after his 
entry for the condition broken he {hail be ſeifed of the whole eſtate in the land, and that alio for ne- 
ceſſity; for by the feoffment in fee of ceity que uſe, the whole eſtate and right was diveſted ont of the 
feoffees, and therefore of neceſlity the feoffor muſt gain the whole eſtate by his entry tar the condition 
broken. Co. Litt. 202. a, Br. Conditions, pl. 71. S. P. per tot Cur. præter Cheynie, cites 4 
H. 6. 2, 3 Br. Entre Congeable, pl. 38. cites S. C. & S. P. held by all præter Cheyney. 
Fitzh, Entre Congeable, pl. 1. cites S. C. — gr. Diſceatinuance, pl. 8. cites S. C. 8 Rep. 
44. a. S. C. cited per Cur, 5 


Nu, 

The caſe [2. If an e/tate for life be upon condition, the remainder over, ad- 
of Warren mitting it a good condition, if he enters for breach thereof, it ſhall 
v. Lee. defeat the remainder, becauſe the liver is defeated, D. 3. Ma. 


See intra, 
pl. g. and 127. 54.3 
the notes | 


Mere. 


+ In Ren, [ 3. A giſt in iail, remainder to the right heir 4 the donce 4 upon 
it is (upon condition that if the donee or his heir alien, &c. this ſhall defeat the 
e&cvilc for tail only. D. 23 Ma, 127. 55.] | 


See (I. d) ſupra, pl. 3» 


Ii te UEON 

cndition | 

4. which muſt be miſ- printed D. cites it a that caſe of 11 H. 7. 6. and neither in P. or in the 

vear- book is any mention of the word (deviſe) but as T le defcating the alienation for the tail only 
ad not the tec, Dyes iays, quere hoe- 5 


[4. Lee 


he h 


I. Leſſee for life makes a feeffment upon condition, and enters for Br. Entre 


breach, he ſhall be leſſee for life, and reduce the reverſion to the Ke 
leflor. *8 H. 6. 3. b.] % 4H. 6. 2. 3. 


_ | — Fitz. 
Entre congeable, pl. 1. cites 4 H. 6. 2. S. P.! This ſeems miſ- printed for 4 f. 6. 3. b. where 
the 8. P. is by Fulthorp, and admitted by Cheiney ; but at H. 6. 3. is no ſuch point. 4 Rep. 
44. a. cites 4 H. 6. S. P — Cc. Lift. 202. b. S. P that he ſhall be tenant for life again, and ſub- 
ject to a forfeiture; for the ſtate is reduced but the forfeiture is not purged . — Co. Litt. 252. a. 


3. p. — ee (J. d) ſupta. pl. 4. 


(5. If eee for 4 infioffi the reverſion upon condition, and enters Fitth. Rent 
for breach thereof, he ſhall be leſſee again, and the rent due to the ene Pl 1. 


leſſor ſhall be revived. 7 H. 6. 3.] cites S. O. 


6. Feo t of two acres upon condition to enter into one, if Such condi- 
[© g f * 1. tion is good. 


he enters for breach thereof, it Hall be but into one. D. 3. Ma. C, 1.9 
127. 55.) . : | 202. b. 

[7. Leſſee for life and the reverſioner joyn in a feoffment upon con- 
dition, reſerved to the leſſee; if he enters for breach thereof, this all 


not defeat — — 7 gn D. 3 Ma. 127. 55.] 


[8, Deviſe for life upon condition, remainder over, (admitting it a + As in af. 
good condition,) the entry ſhall defeat the remainder, thaugh it is ** by 3 


: R 8 clerk, it was 
not created by livery, and the remainder may be without a particu- found that 


Jar eftate by deviſe, for he ought to be in of the ſame eſtate which the anceſtor 
of the de- 


he had at the time of the deviſe. + 29. Aſl. 17. admitted, per? 


: g tendant 
Curiam. f Co. 9. [To] Ma. Port. 41. b. Contra, D. 3 Ma. got heir 
127. : - &C. was 

]+ 4 ] | je ſed of the 
land deviſable in fee, and dewi/ed it by his teſtament :o the clerꝭ, upon condition that he ſhall have the 
land for term of bis life, and that be jha!! be chapinin ond ſhall chaunt for his ſeu! during his lite ; and 
er his death, the land to chair te the cen nalty ct D. for ever, to find a chaplain for ever; and 
b-cauſe the plaintiff had Held the land tr b years, ard xwas net cbaplain, the tenant as beir entered 2 
um. And it appeared by inſpection that the demandant was of ſuch age that be might baue been 
chaplain immediately after the deviſe. And per Birton, the entry is lawtul clearly; and by the entry 
* ror the default of the clerk, the commonalty have loſt their remainder for the beir by rhe entry cau- 
net be ſeiſed of a leſs eſlute tan fee jimpic ; and atter the julltices excited the jury to ſay for the plain- 
tin, by which they ſaid that the plaintiff was ſeiſed and J;!Tzifed, and this was for conſcience of the 
e mainder as it ſeems, quæie. Br. Conditions, pl. 111. cites 29 All. 17. —8. C. cited per Har- 
per and Dyer, Pl. C. 412. b. in the caie of Newys and Scholaſtica v. Larke. But fee the ſaid caſe ag 
there cited, remarked upon in 10 Rep. 40 b. and ſee 2 Lev. 21. where 10 Rep. 40. b. is denied, 
Fit zh. Athſe, pl. 28 1. cites S. C. and 28 Aff, 71. 4 10 Rep. 41. b. Portington's cafe, the re- 
porter ſays he had teen a report in Hill. 3 & 4 P. and M. moved by Dyer ler). in C. B. that Dr. Butts 
was ſeiſed in fee, and having 3 ſons W. E. and T. deviſed part to his wife for life, upon condition 
that ſhe educate his ſons in learning and gaod manners, the rem under to T. his youngeſt fon in tail. 
The reverſion in fee deſcended ro W. his elaeſt fon. The condition was broken. The queſtion was 
if the heir ſhall enter for the condition, or ir T. ſhould enter as for breach of a limitation, or if the 
condition be deſtroyed by the limitation of the remainder over z and it was reſolved by Brooke Ch, fo 
and the whole court, that clearly this is no limitation, tor they are expreſs words of condition, and 
the intent of the teſtator was, that his heir (who always is to take advantage of a condition) hall enter 


and defeat the eſtate or the feine, bat his intent does not agree th law, becauſe he cannot defeat tlie 


eſtate tor lite, unleis he dete ite the remainder, and therefore by I miting the remainder over the condi- 
tion is deſtroyed ;z but in luck caſodiis intent never was that he in remainder ſhould enter for the con- 
dition broken. — D. 140. b. . 27. 4. b. Warten v. Lee, ., C. argued, 
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(9. If a man leaſes for life, the remainder to another in fee, re- y Condi- 
ſerving a rent, upon condition that if the rent be arrear, ta enter and tions, pl. 
retain 7 all the life of the leſſee; it he enters for the condition broke, oy _ 
/ Te 2 


defeat the remainder, and ſhall be ſeiſed in fee, Dubitatur, this 
29 Aſſ. 17. | fo laid, bat 


that it wat denies by Birton, but Procke ſays, quers.Fitzh. Aſſiſe, pl. 221. cites e. Co 
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Condition. 


10. Teuant in tail made a feoffment in fre, aud re-tookeflate in fees 
and after was bound in a ſtatute-merchant, and then made a feoment 


in foe upon condition and died; the iſſue in tail within age enters for 


I Rep, Le, 
b. S. P. 


{ 319 1 


When A. 
1s fatizfied 
cither by 
perception 
ot 1H» pro- 
Res or 7 
Z uent, 
or tender, 
aud refuſal, 
or nartly ty 
fir, Hed 


the condition broken, and was remitted by his non-age. Contra if he 
had been of full age; for then he ſhould be adjudged in fee, as his 
father was when he made the feoftment upon condition, for he who 
entered for condition broken ſhall be in of the fame eſtate as he 
was when he made the condition, at the time of the making thereof. 
Br. Conditions, pl. 134. cites 8 H. 7. 7. 

11. Tenant in ſpecial tail has iſſue, and his wife dies. Tenant in 


tail males a feoffment in fee upon condition. The iſſue dies, the con- 


dition is broken, the feoffor re- enters, he ſhall have but an eſtate 
for life as tenant in tail after poſſibility of iſſue extinct by the re- 
entry, and yet he had an eftate tail at the time of the feoftment, 
and that alſo for neceſſity. Co. Litt. 202. a. b. 

12. In ſome caſes the feoffor by his re-entry ſhall be in his for- 
mer eſtate, but not in reſpect of fome collateral qualities; as if te- 
nant by homage ancęſtrel make a feoffment in fee upon condition, 
and enters for the condition broken, it ſhall never be holden by 
homage anceſtrel again; and fo it is if a copyhold eſcheat, and the 
lord makes a feoffment in fee upon condition, and enters for the 
condition broken, and the reafon in both theſe caſes is; for that the 
cuſtom or preſcription for the time is interrupted, Co. Litt. 202. b. 


13. Every limitation or condition ezght to defeat the entire eftate, 


and not to defeat a part and leave part not defeated, and it cannot 


make an eſtate to ceaſe quoad unam perſonam and not quoad alteram, 


Per Cur. 6 Rep. 40. b. Mich. 3 Jac. B. R. in Finch's gaſe. 
14. A. tenant in tail, remainder to B. in fee, B. bargains and 


ſells the land to the king upon condition; afterwards A, dies without 


i ue; the condition is broten. B. recovers the land by the condi- 
tion, and yet by the bargain and ſale he paſſed only a remainder; 
per Haughton and Doderidge J. and admitted by the counſel of 
both ſides at the bar. 2 Roll. Rep. 60. Mich, 16 Jac. B. R. Hoddy 
v. Hoddy. 


(Q. d) Yhere on a Condition of Re-entry for Non= 
payment of Rent, and a Retainer till Satisfaction, 
the Profits after Entry ſhall be accounted as Parcel 
of the Satisfaction, and what Eſtate Feoffor gains 
upon ſuch Re-entry. | 


1. WV HERE a ferffment is made referving rent, &c. upon con 
Y dition 57 if the rent be behind, the F and His heirs 
may enter, and hold till ſatisfied, &c. By entry of the feoffor, the 
feoffee is not altogether excluded, but the feoffor ſhall hold and take 
the profits until he be ſatisfied, and then the feoffee may re-enter 
and hold as before. For in this caſe the feoffor ſhall have the land 
but in manner as a diftreſs untill he be ſatisfied, Ec. though he take 
the profits in the mean time to his own ule, Litt, S. 327+ 
4 partly 


Condition. 319 
Far by the other, B. may re- enter. Co. Litt. 203. 2. uc if it was not for the words (to 
old till ſatisfied of the profits) it would be an inheritance in the land to remain in the heir as a penal- 
ty z but becauſe of thoſe words it is only a chattle and ſhall g2 to the executors, who are the perion- 
to be ſatisfied of the arrears. Per Twiſden. Lev. 171. Trin. 17 Car. a. B. R. in caſe of Jenunot 
v. Cooley, | | 7 | | 


2. So if a man make a lezfe for life, with a reſervation of a rent, 
and ſuch a condition, if he enter for the condition broken, and take 
the profits of the land, quouſque, &c. he ſhan't have an action of 
debt for the rent arrear, for that the freehold of the leſſee conti- 
hues. Co, Litt. 203. a. . 

3. But in caſe of leaſe for years reſerving a rent, with a condition 
that if the rent be behind, that the leſſor ſhall re-enter and take the 
profits, until thereef he be ſatisfied; there the profits ſhall be counted 
as parcel of the ſatisfaction, and during the time that he fo takes 
the profits he ſhan't have an action of debt for the rent, for the ſa» 
tisfaction whereof he takes the profits. But if the condition be that 
he ſhall take the profits until the feoffor be ſatisfied, or paid of the 
rent (without ſaying thereof) or to the like effect; there the pro- 
fits ſhall be accounted no part of the ſatisfaction, but to haſten the 
leſſee to pay it, and as Littleton here ſays, that till be be fatisfied, 
he ſhall have the profits in the mean time to his own uſe, Co. 


Litt. 203. a. 


£ 
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(R. d) Where upon Condition broken or unper- 
form'd a Man ſhall be adjudged in Poſſeſſion pre- 
ſently, w:thout Entry, Claim, or Demand, and fo 


upon the Performance, &c, 


| 1. JF a man infeoffs a feme, npon condition thai if he will marry 
j | her he may re-enter, and he marries her; he may alien, for 
he has performed the condition, and by this he ſhall be enabled 
do alien; but quære how he ſhall be adjudged in after the mar- 
riage, if in jure uxoris or not, till he has made alienation, or done 
other act; it ſeems in jure uxoris. Br. Conditions, pl. 2034. cites 
=. 5 E. 2. 3 5 
2. If a man infroff another, and that upon condition perform'd [ 320 J 


ö the feeffment ſhall be void, or that the feeffor may re-enter; in the 
one caſe nor the other upon the condition performed the frankte- 

8 nement is not in the feoffor till he has re- entred; quod nota: Br. 
Conditions, pl. 249. cites 11 H. 7. 2. per Brian Ch.]. 


3. Eſtate & mheritance, as where eſtate tail is given on condi- 

tion not to alien, &c. cannot ceaſe without entry; but contra of 

eſtate for life; for this cannot be ſurrender'd by para], and fo may 
Ceale by ſuch condition. Br. Conditions, pl. 83. cites 21 H. 7. Is 


e . +4 . . 
4+ As it 1 ltaſe land for life or years, upon condition that if I pa 
” fo him 101. that his eftate ſhall ceaſe, there if I pay the 121 12 
4 eſtate is determined without any entry; contra of eſtate of inheri- 
: tance; for this cannot ceaſe till the donor, or feoffor, or his heir 


de | tas entred. Ibid, | 
Y . Ka a 5. If 
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326 Condition. 


take advan- 


Regularly . If land be granted for 5 years, that if he pay within the 2 firſt 
when any years 40 marks then he ſhall have fee, or otherwiſe but for 5 years, 
na will and livery is made, Now he hath a fee-ſimple conditional, &c. 
tage ofa And if the grantee do not pay to the grantor the 4o marks within 
condition, the firſt 4 years, then immediately after the ſaid 2 years paſt, the 
4 46 gs fee and the freehold is in the grantor, becauſe the grantor cannot after 

— entcr, "the ſaid two years immediate enter upon the grantee ; becaufe the 
end when grantee hath yet title for 3 years by the grant. And fo * becaufe 
„nee the eondition of the part of the grantee is broken, and the grantor 


entcy, be 


| ft mate Cannot entet, the Jaw will put the fee and the frechold in the gran- 


a clas; for tor; for if the grantee does waſte, then after the breach of the con- 


a frechold dition, &c. and after the 2 years the grantor ſhall have his writ of 
and inheri- » » 


rance all Waſte: And this is a good proof then that the reverſion is in him, 

nt ceaſe & c. Litt. S. 350. „ To. 

without en- by 4 WV = 

gry or claim, and alfo the feoffor or grantor may wave the condition at his pleaſure, Co, Litt, 219. a. 
„I Rep. 57. 4. b. cites S. C. + Pl. C. 135 b. in cafe of Browning v. Buſton. 


Pl. C. 133. 5. If I grant a rent- charge in fee out of my land upon condition, 
1 there if the condition be broken the rent ſhall be extinct in my land, 
” becauſe I {that am in poſſeſſion of the land) need make no claim 
upon the land, and therefore the law ſhall adjudge the rent void 
without any claim. Co. Litt. 218. a. 5 | 

p. 1 f. 7. If a man make a feoffment unto me in fee, upon condition to 
. 39, 2.20 Pay him 201. at a day, &c. before the day I let unto him the land 
H. 7. 4. b. for years, reſerving a rent, and after I fail of payment, the feoffee 
=—_ y ſhall retain the land to him and his heirs, and the rent is determined 
Yauley, and extin#? ; for that the feoffor could not enter, nor need not claim 
upon the land; for that he himſelf was in poſſeſſion, and the condi- 
tion being collateral is not ſuſpended by the leaſe; otherwile it is of 

a rent reſerved. Co. Litt. 218. a. b. 

8. If H. grants an advewſon to B. and his heirs, upon condition 
that if A. &c. pay 201. on ſuch a day, &c. the ſtate of B. ſhall ceaſe 
or be utterly void; though A. pays the money, yet the ſtate is not 
re- veſted in A. before a claim, and that claim mutt be at the church. 
So it is of a reverſion or remainder of a rent, or common, or the like, 
there muſt be a claim before the ſtate can be reveſted in the gran- 
tor by force of the condition, and that claim muſt be made upon 
the land. Co, Litt. 218. a. 92 755 | 3 

9. If a man bargain and ſell land by deed indented and inrolled with 
a proviſo, that zf the bargainor pay, c. the flate ſhall ceaſe and be 
void. If he pays the money the ſtate is not reveſted in the bargainor 
before re-entry. Co. Litt. 218. a. | | 

10. So it is if a bargain and fale be made of a reverſion, remain« 
Aer, adunuſon, rent; common, Cc. Co. Litt. 218. a. FF 

321 } 11. So it is if lands are ages to B. and his heirs, upon condition 

that if B. pay not 201. at ſuch a day, that his eſtate ſhall ceaſe and 

be void. The money is not paid. The ſtate ſhall not be veſted 

in the heir before an entry; and ſo it is of a reverſion, remainder, 
advowſon, rent, common, and the like. Co. Litt. 218. a. 


3 (S. d) Entry. 


Condition. 321 


1 ($. d) Entry, Barr'd by what, 


| . I. FF a man infeeffs another upon condition to re-infeoff him with; 1 
— 40 days, there if the feoffor mates no requeſt within the 40 days, 
the feoffee ſhall retain the land for ever. Br. Conditions, pl. 55, 
cites 19 H. 6, 67. 73. 76. Per Newton, 1 | 
2. If the condition be broken for non-payment of the rent, yet 
if the feoffee brings an afſiſe for the rent due at that time, he ſhall 


; | never enter for the condition broken, becauſe he affirms the rent 
TE to have à continuance, and thereby waves the condition. Co, Litt, 
F | 211. h. ö 


3. So it is if the rent had had a clauſe of diſtreſs annexed unto it, if 
the feoffor had diſtrained for the rent, for the non-payment whereof 
the condition was broken, he ſhould never enter for the condition 
broken. Co, Litt. 211. b. 

4. But he may receive the rent, and acquit the ſame, and yet enter 
: for the condition broken, Co. Litt, 211. b. | 
5 5. But if he accepts rent due at a day after, he ſhall not enter for 
the condition broken, becauſe he thereby afhrms the leaſe to have 
| a continuance, Co, Litt. 211, be | 


4 . | | * : b 7 . # : 
(T. d) What ſhall be ſaid a Condition to enlarge or 
encreaſe the Eſtate. | 
: 1. A SSISE by R. F. where it was found that 2 leaſed the tene- 
F ments to the plaintiff for 11 years, and in ſurety of it made 4 
charter upon condition, that if he was diſturbed of his term that he 
have the tenements in fee, which charter was delivered to keep, 


4 and to deliver according to the condition, and delivered ſeifen of this 
charter, and that M. ſold within the term, and for the diſturbance 
C. delivered the charter to the plaintif, and livery of ſeiſin was upon 
the one charter and the other, viz. upon the ſale alto, as it ſeems, 
: by which it was awarded that the plaintiff recover ; the reaſon ſeems 
5 to be, in as much as the ſeiſin was upon the charter to the termor, . 5. C f 
1 for otherwiſe the condition had come too late, as it appears in * A. "xt 
1 Pleſington's caſe, 6 R. 2. Tit, quid juris clamat in Fitzh, 20. Br, Browni. 
. Conditions, pl. 101. cites 10 Aſſ. 15. hs hn Sy 
hy 2. It a man leaſes for life upon condition, that if the donor aliens in , Gifs, 
Fee, that the leſſee ſhall have fee, it is a good condition, by reaſon 
that the fee is in the leſſor; per Frowike. But Brook ſays quære, 
2 becauſe it ſeems that the law is contrary. Br. Conditions, pl. 83. 
cites 21 H. 7. 11. | 
23. And by Frowike, if I lea fer years upon condition, that if 
J enter upon him then he ſhall have for life, it is a good condi- 
tion. Ibid. | 3224 
4. Where an eſtate is to encreaſe by froce of a condition, the But the al- 
particular tai muſt cantinur in the leſſee or grantee till the iu- e tete 
| Aa 3 create | 


322 1 Conditton- 


of the leſſer creaſe happens. Pl. C. 483. b. Mich. 17 & 18 Eliz. in cafe of 
mall not Nichols v. Nichols. 

prejudice 5 a 

the leſſee . 

or grantee. Pl. C. 486. b. Nichols v. Nichols. 


2 Brown!l. 5. Queen E 3 of the reverſion of an eftate tail, granted the 


_ 3 fame to T. in tail, and further, on condition that , T. or his heirs 


zuag'd ac- Pay at the Exchequer 20 5. that then he ſhould have — 9 reverſion 
cordingly. in fee-ſimple. I'. paid the 20s. reſolved per tot, Cur. that the 


But ſuch grant is good, and that ſuch grant with condition precedent may 
149” ah | be as well of things lying in grant, as of Jand which lies in livery, 


force of «a and may be annex'd to an eſtate tail, which cannot be merged, as 


— — to an eſtate for life or years, which may be merged by acceſſion of 


d a greater eſtate. 8 Rep. 73. b. 75. a. Trin. 7 Jac. Lord Staf- 
theſe fur ford's caſc. 8 
z=:1idents, L | | | 

27. A particular eſtate, as a foundation whereon to ered} the greater eſtate. 2d!y, Such particular 
e date mutt continue in the lefſee or grantee till the increaſe happens. zdly, It muſt vc a? rhe time rbat 
ebe corting:rcy happens, or otherwiſe it never ſhall veſt, Athly, The particular eſtate and the increaſe 
. muſs take effect by one and the ſame inflrument or deed, or by ſeveral deeds delivered at one and the ſame 
gime, and not at ſeveral times. Reſolved. But Coke Ch. J. ſaid, that ſuch foundation muſt be pers 


manent, and not revocable at the will of the leſſor or grantor. 8 Rep. 75. 2. Trin. 7 Jac, Lord Staf- 


ford's caſe See Tit, Remainder (W) pl. 6, 7, 8, 9. and the notes there. 


6. Where two jointenants are upon condition to have fee, and they 
make partition, they ſhall not have fee on the performance of the 
condition. Arg. 2 Roll. Rep. 402. Mich. 21 Jac, 


(U. d) Declaration. And in what Caſes Performs 
ance muſt be averr'd. 


1. ASSBE of rent upon a grant made percipiend' apud W. and if 
the rent be arrear, it ſhould be lawful for the plaintiff to 
diſtrain in all his lands in WW, M. and R. and the aſſiſe was brought 
in W. only, and the land in W. only put in view, and M. and R. 
were in another county, and yet good; for apud, in, vel de tali te- 
nemento are good words of charge, and the writ was awarded good; 
by which the defendant ſaid, that the grant is, that the plaintiff ſhall 
chaunt in the church of I. pro animabus, &c. or elſewhere, and 
ſaid, that the plaintiff has not chaunted according to the form of the 
charter; and the plaintiff ſaid, that he had chaunted according to the 
ferm of the charter, and good, without fhewing in what place. Br, 
Aſſiſe, pl. 359. cites 41 Afl. 3. 

2. Where a man 1s retained to go ta Rome, or to ſerye in other 
ſervice, he ſhall ſhew how he has done it; the reaſon ſeems to be, 
1 N as theſe things art executory, Br. Count, pl. 5. cites 

Oo 33 | 
; 3. But contra of things executed; as if a man counts of a horſe 
ſold, he need not ſay that the defendant has the horſe, for this is 
executed, and alters the property immediately, Ibid. 3 

4. Where condition is compriſed in an obligation or recognizance 
before the in cujus rei, or the end of it, and this gives cauſe of gc 
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Ble to be performed, and the other impoſſible, it is ſuthcient to ae. 


Condition. 4323 


Non to the obligee, there in debt he ought to count of the condition 
performed; per Wangtord, Prifot, Littleton, Needham and Aſh- 


ton. Br. Count, pl. 52. cites 36 H. 6. 3. 


* 5. But where the condition is zndorſed upon the obligation, or 
written under the obligation, or the recognizance, he ſhall count 
{imply upon the obligation or recognizance, and ſhall not ſay any 
thing of the condition; nota the diverſity. Ibid. 

6. In debt if the plaintiff counts upon condition contained in the 
obligation, as of 20 l. to be paid when the ebligee has brought one 
hundred loads of hay to the houſe. of the obligor in D. there the 
obligee ought to count in his count, that the condition is performed, 
and ſhew certain, becauſe it is his advantage; contra if it be in 
his diſadvantage, or be contained in the back, and not in the ob- 
ligation; per Vaviſor, quod non negatur. Br. Count, pl. 69. cites 
21 E. 4. 36. | | 

7. Debt upon obligation, with condition contained in the clliga- 
tion, and not indorſed upon it; as where it is to /dve harmleſs a 
urety in another bond, there the count is good generally without 


ſaying that the defendant has not diſcharged him, nor ſaved harmleſs. 
Br. Count, pl. 73. cites 22 E. 4. 42. 


8. For where the condition is contained in the oblization, and 13 
be performed by the obligee; as it A. be bound to B. to pay him 101, 
if B. gives to A. ſuch a hore, there B. ought to count that he has 
given the horſe, &. and otherwiſe ill. Ibid. 

9. But where the condition is t9 be performed 5; the obligar, and 
contained in the obligation, there the obhgee may count generaily 
without ſaying that the defendant bas not performed the condition; 
note the diverſity. Ibid, | | 

10. Where the condition is compriſed in the obligation, and not iu- 
dorſed, he ſhall count that he has performed it if it be to be done of 
the part of the obligee; contra if it be to be done te part of the 
ebligor, there the plaintiff ſhall not count of it. Br, Conditions, 
pl. 184. cites 22 E. 4. 42. _— 

12. Debt upon an obligation upon condition, that if obliges de- The _ 
livers à bull to the abligor by ſuch a day that then the obligation Ade 26 
the plaintiff ought to fhew in bis count that he has dettucred the bu, \' *'< he 
and this becauſe the condition ariſes on his part to make the obli- , pr. 
zation good, quod nota, Br, Obligation, pl. 1, cites 26. H. 8. 8. Deve, pl. a. 


ſhall be good, and otherwiſe void; and, per Cur. except Shelly, B. S. 1. and | 


Ughtred's 


pl. | 59. Cale, 


14. Where a condition conſits of two parts, and one part is poiſe 2 P. Arg. 
6 


the performance of that which is poſſible; per Clench ard Pophan . non na 

Cro. E. 780. pl. 14 Mich, 42 & 43 Eliz. B. R. Wigley v. Blac - a — 

Wall. n * 
Ace o P 


& C, and afterwards B. dies betore the day, it Null be made in the preſence of C. 
| | 15. He 


A 4 4 


323 5 Condition. 


15. He that pleads a diſpenſatian to hold in commendum, confirm. 
ed by the king's charter, muſt aver the performance of the condi- 
tions contained in it. Heath's Max' 37, cites Hob. 141, 142. 
Mich. 10 Jac, in the caſe of Colt and Glover v. Coventry (bi- 
[ 324 ] ſhop) &c.] 
Vent. 213. 16. Aſſumpſit, &c. in which the plaintiff declared, that there 
ang 24+. was an agreement between them, that the Deng; ſhauld pull down 
dad Ha. tro walls * and build an haue, &c. for the defendant, and that the 
Ch. J. was defendant frould pay bim pro labore in & circa divulſionen, Sc. 80 J. 
1k * Ec. and lays mutual promiſes; and avers, that he was ready to per- 
1 form all an his part, but that the defendant had not paid him the 
ticf's ſaying meney. After verdict for the plaintiff it was moved, that here 
1 plaintiff had not averred that he had done the work. Hale Ch. ]. 
1 held, that the words (pro labore) here makes it a condition prece- 
thouch he dent, and therefore the performance of the work ought to have 


did _— been averred, though in caſe of a reciprocal promiſe it need not be. 
aa cn Twiſden J. held, that there needed no averment there being reci- 


fuſes) vet procal promiſes on which the parties have mutual remedies, But 
ie was a ſuf- Rainsford agreed with Hale & adjornatur. Vent. 177, Hill. 23 & 
ficient att. 24 Car, 2. B. R. Peters v. Opie. | 


ment after 
8 verdict ; : ] 

whercfore, though they would not agree in the other matter, yet jud ment was given for the plaintiff, 
2 Lev. 23 Opy v. Peters S. C. and though Hale Ch. J. and Twiſden J. differed as to the 
other matter, yet as to the laſt all the court agreed, for that otherwife the jury would not have found 
for the plaintiff, and gave juegment for the plaintiff, —=———;z Saund. 350. S. C. aceordingly, and 
judgment for the plaintiff. LT 


8 Mod. 42. 17. B. agreed to pay 201. ſix months after the bargain, A, !ranſe 
S. C. cited PE A . | | 
cet of Jerrig ſock. A. at the ſame time gave a note to B. to transfer the 
Lock. „. och, the defendant paying, &c. If A, ſues upon this agreement, A. 
Wiz muſt aver and prove a transfer or fender, and the other a payment 
or tender; and though there are mutual! promiſes, yet if one thing 
be the conſideration of the other. there a performance is neceſlary 
to be averred, unleſs a certain day be «pp inted for performance; 
Per Holt Ch. J. I Salk. 112. pl. 1. Trin. 2 Annæ, at niſi prius at 
Guildhall, Callonell v. Briggs. | 


(W. d) Pleadings in the Negative or Affirmative, 


I. D EBT upon obligation to diſcharge a ſheriff; it was held 
clcarlr, tnat the defendant may ſuy that he has diſcharged 

him without thewing bee; for he cannot ſhew a ſpecial diſcharge 
where he was not charged, but it is ſaid elſewhere that non damni- 
ficatus eft is 2 good plca. Br. Conditions, pl, 143. cites $ E. 4. 8, 
2. Contra it is where he is bound 70 be nonſuited of actions 


againſt the plaintift, taere he al fhew the record in certain; for 
this is his own act. Ibid. 

3. The indenture is that he ſhall ſerve the plaintiff by 10 years, 
ſine alhſentat one, uiſi per ſpecialem licentiam querentts ; and he ſaid 
that he had ſerved by ten years ſine abſentatione, niſi per ſpecialem li- 
centiam querentis, and did nit ſbetio at what time he licenced him a 

| an 


Condition. 

and the court held the plea in this good, becauſe it inſues the words 

2 and it may be that he licenced him ſeveral times, Br, 
-onditions, pl. 144. cites 6 E. 4. 1, 

4. Where a man is bound to give all the money in his purſe, and 
he ſays that he gave him no money, it is good, without ſaying what 
money he had in his purſe ; otherwiſe it is where he pleads in the 
affirmative, that he gave but 101. which was not all, this is not 
good; for he ought to ſay what money he had in his purſe. Br. Con- 
ditions, pl. 133. cites 17 E. 4. 

5. If a man be bound to give J. M. all the money which is in his 
purſe, or to infeoff him of all the land which deſcended to him from the 
part of. his father, he ought to ſhew how much money and how 
much Jand, &c. cites 17 E. 4. 5. 
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6. In error, an abbot granted à corady to W. S. and ſhewed ( 325 1 


what, &c. fe be of good converſation, and to do brand as as N. wha 
had it before did; and he ſaid that he was of good converſation from 
the time of the grant aforeſaid, &c. For the /aw inteud; that every 

one is of good converſation till the contrary be ſhewn ; and therefore 
if he be otherwiſe, the other ſhall Peru it, and therefore good by 
all the juſtices. Br. Conditions, pl. 168. cites 22 E. 4. 28. 

7. And to the other point he ſaid, that he had dene all ſuch ſer- 
wices as M. had done, and did not ſpeto what ſervices, and yet good 
by the beſt opinion; for the condition is general, and not certain, 
and ſhall not thew what ſervices N. did. Ibid. ; 

8. But where the condition is certain, as to perform the award 
of J. N. there he ſhall ſhew certain what award J. N. made, and 
that he has performed it; nota diverſitatem, per Curiam; for in 
the caſe above it is ſo incertain that it cannot well be ſhewn in cer- 
tainty. But the other party replied, and ſhewed in what he had 
broken, Ibid. 

9. In debt upon an obligation with condition {inter alia) fer 
the obligor to account; to which the defendant pleads condition 
performed. The plaintiff replies, that the defendant did not ac- 
count, and ill, becauſe he ſhews not what he had to account for; 
and difference is taken, when the condition is in the negative, not 


to do a thing, then it is ſufficient to ſay he did not do it; and when 


in the affirmative, to do, as to perform his office, or to infeoff him 
of all his land, &c. there he muſt ſhew what his office was, and 
what lands he had, and that he did infeoff, &c. Heath's Max. 
53. cites Mich, 2 R. 3. fol. 17, Placito 44, & Trin, 4 H. 7. 
Placito 6. 

10. In debt _ an obligation the condition was, that if the 
defendant pay the plaintiff for ſo many loaves as ſhall be delivered 19 
J. N. when he ſball be required, that then the obligation ſhall be void; 
the defendant ſaid that he was never required by the ſaid plaimtif 
to pay him any money for any bread delivered, &c. and becauſe by 
this plea, that he was never required to pay for any bread deliver- 
ed, in which it is amply'd that bread was delivered, he ſhall not 
ſhew tne certainty of the bread delivered, and therefore it was ad- 
judged per Cur. in anno 5 H. 7, 8. that the plea is not good, quod 

mirum! for by the reporter the plea is good; for he has liberty ta 
ſay that no bread was delivered, or to lay that hie was not required 
| —_ a8 
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as above; and per Keble, becauſe he pleads in the negative it ſuf- 
fices; contra if he had ſaid that he had paid for all the bread, &c. 
there he ſhall ſhew how much was delivered, and purſue the words 
of the condition verbatim, &c. and the whole court was againſt 
him; quod mirum. Br. Conditions, pl. 129. cites 4 H. 7. 12. 

11. And per Keble there is a diver/ity where a man plcads in the 
affirmative, and where in the negative; for in the affirmative he 
ought to plead certain; as where a man is bound to keep J. N. 
without damage, if he pleads in the affirmative he ought to plead 
certainly, how he has kept him without damage, as by releaſe, 
payment, or the like in certain. Contra where he pleads in the 
negative, as non damnificatus fuit, there he need not allege cer- 
tainty, Ibid. I 

12. So where a man is bound to fland to an arbitrement, nullum 
fecit arbitrium ſuffices in the negative; but if he pleads in the af- 
firmative, that he has performed the award, he ſhail ſhew what the 
award was in certain. Ibid. | 


B-bt upon 13. Condition in the affirmative which implies a negative ſhall be 


obligation, pleaded performed in the negative. As where a man is bound to 


endinoned ceep W. N. without damage againſt J. S. he may ſay that J. S. 


ave th : DEE 1 e ; 
— — non damnificavit dictum W. N. Br. Conditions, pl. 240, cites 10 


4 b:: H. 7. I2, 


dands in S. = 
frm an annual rent of 200. reſerved upon a leaſe theres made by ene J. G. to J. B. The * defendant 


| pleaded that a tempere confectianis ſcripti ar ha exoneravit, & indemnem conſervavit the plaintiff 

and his lands from the ſaid rent; the whole court held that the plea being in the affirmative is ill, 
becauſe he did mr bet ber he ſaved him and his lands harmleſs. But if he had pleaded in the nega- 
tive, nen damnificatus, it had been good, and judgment for the plaintift, Cro, J. 634. pl. 7. Hill. 19 
Jac. in B. R. Horleman v. Obbins.———2 Mod. 239. Arg. S. C. cited. 


*[ 326 | 
[3 J 14. Where a man pleads that he has ſaved him harmleſs, it is no 
plea without ſnewing how, becauſe he pleads in the affirmative ; 

contra where he pleads in the negative, as non damnificatus eſt, 

Note the diverſity, Br. Conditions, pl. 16. cites M. 37 H. 8. 

r Cur, | EE | 

ex] Debt upon obligation the condition was, whereas the de- 

fendant was made ſub- collector of the ſubſidy by the plaintiff, if he 

gave a ſufficicnt account, and ſaved him harmleſs of thoſe receipts 

againſt the queen, and procures à ſufficient gcquittance or diſcharge 

out of the Exchequer, &. The defendant pleaded that he had ac- 
counted, and ſaved harmleſs the plaintiff, and had procured him an 
acquittance ; it was moved that the plea was not good, for that be- 

ing in the affirmative, he had not fhewed how, Gawdy J. ſaid, if 


the diſcharge be to a particular thing he muſi ſhew how, but 101 


when it is to multiplicity of things ; for there a genera] pleading is 
good, and cited 5 E. 4. 8. ſed adjornatur. Cro. E. 253. pl. 24. 


Mich. 33 & 34 Eliz. B. R. Acton v. Hill. | 
16. br upon bond conditioned, that the defendant ſhould at al 


deſe 
times, upon requeſt, deliver to the plaintiff the 2 and tallmw of all 
beafls which he, his ſervants, or aſſigns, ſhould kill or dreſs before 
ſuch day. The defendant pleaded, that upin every requeſt made to 
him he delivered to the plaintiff the fat and tallmw of all beaſts which 
_ vere killed by him or his ſervants or aſſigns before the ſaid day. Ex- 
| Be eptioꝛ. 
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Condition. 226 
eeption was taken that the plea was too general, but all the court 
held it a good plea; for when the matter to be pleaded tends to in- 

niteneſs and multiplicity, the law allows of a general pleading in 
the affirmative, and for that reaſon allows of the rule that he who 
pleads in the affirmative ſhall allege performance of covenants 
1 Cro. E. 749. pl. 3. Paſch. 42 Eliz. B. R. Mints v. 

ethell. 

17. Bond was conditioned net to Kill any pbeaſants or partridges, 
&c. in ſuch a place. The defendant pleaded that he had not killed; 
the plaintiff replied that he had killed a _ et hoc paratus eſt 
verificare. Sid. 241. in pl. 4. Mich. 19 Car. 2, B. R. Arg, cites 
it to have been adjudged till upon demurrer ; for it ſhould have 
concluded with petit quod inquiratur per Patriam, 


(X. d) Pleadings. In what Caſe there muſt he 
Profert or Monſtrans of Deeds. 


J. 1 F a man pleads condition / franktenement in action real or 
perſonal, he ſhal] ſhew deed, Br. Conditions, pl. 220. cites 
4 E. 3. 34) 35. 5 ; 8 
2. In aſſiſe, an ate upon condition was found by verdict at large, 
and for the condition broken the plaintiff, as heir of the donor, en- 
tred, and the entry adjudged good, and yet this was not pleaded, 
nor deed ſhewn; but it appears there, that if he who entred had 
not a deed to prove the condition he cannot enter; and it ſeems 
alſo there, that he cannot plead the condition without ſhewing deed 
therecf; quod nota. And ſo it appears in Littleton, Tit, Eſtates ; 
Br. Monſtrans, pl. 99. cites 33 Aff. 11. 
3. In debt upon an obligation of 40 l. conditioned to pay 5 1. the 327 ] 
defendant may plead 1 of the 5 l. by averment, without ſhew- 35 
ing any ſpeciality, Br. Conditions, pl. 23, cites 42 E. 123. 
4. Condition may be pleaded of a contrac!, without ſhewing deed, 
Br. Monſtrans, pl. 149. cites 44 E. 3. 27. | 
F. Audi'ta querela upon defeaſance by indenture to make certain 
| payments, and that then the eſtate ſhall be void, and avers the pay- 
ments without ſhewing acquittance in writing, and good per Cur, 
Becauſe the covenants were compriſed in the indenture, for then 
the matter may be averr d. Br. Monftrans, pl. 151, cites 46 E. 


4 fn treſpaſs, à man may plead a feoffrnent upon condition of EY 
re-entry, and may enter for the condition without ſhewing deed ; 3 : wp <3 
contra in actions real; the reaſon ſeems to be, in as much as the 23. contra 
franktenement ſhall not be recovered in treſpaſs. Br. Monſtrans, 

pl. 135. cites 7 H. 6. 7. : 

7. In detinue of a deed the plaintif may aver, that he delivered 

the deed to the defendant wpon certain conditions to be performed, to 

deliver it to the obligee, and otherwiſe to the plaintiff, who is ob- 

ligor, Br, Monſtrans, pl. 136. cites 8 H. 6. 26, per Babb, Mar- 


tin and Cottelinore, 
f 8. So 


Condition. 


* * 


8. So. againſt obligor, if the bailee delivers them to the obligee 
contrary to the condition; per Babb. Martin, and Cotteſmore. Br. 
Monſtrans, pl. 136. cites 8 H. 6. 26. | 
9. But in debt by obligee againſt the obligor he ſhall not aver ſuch 
condition without writing; per Babb. Martin, and Cotteſmore. Br. 
Monſtrans, pl. 136. cites 8 H. 6. 26. | : ! 
10. In treſpaſs the * has been, in ancient time, that a man 
may plead condition of eſtate de fatto in apap” fe, as treſpaſs 
&c. without 1 eed, and e contra in actions real, ſor there 
it was uſed to ſhew deed ; but at this day, and of late time, it has 
been uſed to ſhew deed in the one caſe and in the other ; per the 
Juſtices. Br. Monſtrans, pl. 114. cites 4 E. 4. 34, 35. 
He miſt 1. In delt, the defendant ſhewed à condition indorſed, that if he 
1 performed covenants in certain indentures, &c. that then, &c. and 
per Cur. hetoed how he had performed them, and the plaintiff replied to it, 
Ibid. pl. and ſo to iſſue, and good without hewing of the indenture, by reaſon 
— = that the plaintiff did nit demur for the not ſhewing, but replied to 
5. 12.— it; and e contra, per Choke, if the plaintiff had demurred. Br, 
Quzre, for Monſtrans, pl. 116. cites 6 E. 4. 1, 2. _— 


by ſeveral 
cen. But 7 H. 4. 1. agrees with the court; quod nota bene, Ibid. A 


12, Debt upon obligation, the defendant pleaded condition, that 
if J. P. ſerved the Plaintiſf for one year, &c. and for 7. years proximsy 
&c. in omnibus mandatis ſuis licitis, quod tunc, &c. and that the ſaid 
J. P. ſerved the plaintiff lawfully from this day till ſuch a day within 

the 7 years, at which day the plaintiff diſcharged him from his ſer- 

vice; judgment, &c. And a good plea without ſhewing deed: of 
the diſcharge, notwithſtanding that it was upon obligation, in as 
much as the condition is matter in fact. Br, Conditions, pl. 1 52. 
Cites 2 E. 4. 15. er . je Po ns a 

12. In ſſiſe between feorffee eoffor, the feoffte a aced 
1 in ple oy. the 22 may deny 15 the feoffment was upen con- 

dition, and ſbetu the performance or breach of it, by which he enter d 
without ſhewing comer part or otherwiſe, and yet the deed belonged 

to the feoffee, and not to the feoffor. Br. Monſtrans, pl. 157. cites 
Littleton, fol. go & 91, | 7 

14. There is a difference between the pleading of a condition com- 

priſed in a will and in an eſtate or grant made by a man by livery, 

[ 328 ] where the eſtate is executed in his life ; for in the firſt caſe, to 
plead the condition to defeat the eſtate, he need not have any deed, 

but in the other he ought. Dy, 127. b. pl. 56. Hill. 2 & 3 P. & M. 

15. A man cannot plead a condition to defeat 4 freehild without 

ſhewing a record or deed to prove it; but a' condition to defeat 

S the grant of a chattel he may. Litt. S. 365. | 

10. He that pleads a deed to defeat a freehell, ought to ſhew it to 
the court, that the court -may judge whether it have legal words, 
and of ancient time the court, on view, my + it void if raz,'d or 
interlin'd in places material; but now it is leſt to be tried by the 
Jury, whether it were done before delivery. The deed itſelf muſt be 
ſhewn; nor can any inrollment thereof, or exemplification under 
the great ſea} be pleaded ;- but by ſtatute a canſtat or inſpeximus of 
letters patents made ſince the 27 H. 8. may be pleaded by the king's 

| patentees, or any Claiming under them, as wel againſt the king 
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as any other. A conflat, Ec. can only be of the Inrollment of re- 
cord, but not of a deed or any other writing that is not of record; Ng: 5 
nor can a deed be inroll'd till duly acknowledg'd. Hawk. Co. j 


Litt. 311. = 2 
Go Thoſe that come in by act of law, as tenant in donver, Co. Iiu. 
latute-merchant, &c. may plead a condition without ſhewing the 225 b. 226 
deed ; but tenant by curteſy cannot, for the Jaw preſumes that he * 
had the poſſeſſion of his wife's deeds, and he may keep them during 
his life ; nor ſhall the lord by eſcheat, becauſe the deed belongs to 
him; not any that claims by coveyance from the party, or juſtify as 
ſervants by his command, &c. plead a condition without ſhewing 
the deed. Hawk. Co. Litt. 311. 
18, Tenant in tail makes a feoffment on condition; re-enters, Co. Liu. 
and dies; his ue being reinitied needs not in pleading this ſpecial 226+ *- 
matter ſhew the deed, for he by the remitter claims above the condi- 
tion. Hawk. Co. Litt. 312. ; ? | 
19. Tenant to a præcipe pleads in abatement of the writ (/or Co. Lite 
non-tenure ) that J. S. infeoffed him on condition, and re-enter'd, 226. a 
and was not compell'd to ſhew the deed, becauſe the demandant 
_ © was a ſtranger, nor did the tenant make himſelf a title againſt him by 44 
ferce of it, and it may be, that on the re- entry the deed might be 7 
given up to the feoffor. Hawk. Co. Litt. 312. bh 
20. The leſſee of a mortgagee, evicted by the mortgagor, may in 64. Litre 95 
an action of debt for the rent by mortgagee, ſhew the condition 226. a. 
and re-entry without deed, for he is no way privy to it; and if 
the feoffee after a re-entry by the feoffor, for condition broken, 
enter and take away the deed and detain it, the feoffor in an affiſe f 
brought againſt him ſhall not be inforced to ſhew the deed, fer the | 
ferffee ſhall take no benefit of his own wrong, A woman may in . 
pleading aver a feoffment to be canſa matrimonii ms albeit "a 
ſhe have not any writing to prove it. Hawk, Co. Litt. 312. . 
21. If the deed remain in one court, it may be pleaded in another 
without ſhewing forth quia leæ non cogit ad impoſſibilia. Co. Litt. 
231. b. Kb : 
— In debt on bond, defendant pleads a condition fur performance Roll R. 29 
7 covenants, contained in certain indentures between them. Pers · C. 
oke, this is a clear fault and without defence; for he ought to have 
pleaded thus, viz. to have ſhewed the indenture and to have ſaid 
f hic in Cur, prolat', and this exception to the plea is unanſwerable 
* (it being therein urged further, viz. that the defendant is privy to 
the indenture) and judgment accordingly, 2 Bulſt. 259, 260, 
Mich. 12 Jac. Duport v. Wildgooſe. | 3291 
23. In debt on bond defendant demanded oyer of the condition 6 Mo. 237. 
which was 79 perform covenants in an indenture, and then demanded I _ 
oyer of the indenture ; plaintiff gave oyer omitting an indorſement . 
which was * made before the execution of the deed; on this oyer tendant hall 


defendant pleaded performance; the plaintiff replied, and ſet forth fv the in- 


the indorſement, and prayed judgment for the variance. Per Cur. the , E 
+ iſt, The defendant ſhould have ſet forth the indenture himſelf, demar 4: 25:7 
deing a party to it, and ſhould have pleaded performance to all the it, fe. 


evrecnants therein. 2dl), The plaintiff was net obliged de give yer Bi. Fiss 
n . Ti 
| 7 
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frans, pl. of the indenture, and though he did, yet it being what he need net 
— o, the ſetting it forth is not at his peril, as where he is obliged 
Ibis. pl. 9. to {et it forth; nor is he concluded to ſay, that there is more con- 
dites 25 H. tained in the indenture, but is at liberty as well as if the defendant 
Bs HY himſelf had ſet it forth; and the court held, that as the defendant 
Ef aces was bound to {et it forth, ſo he was bound to ſupply this omiſſion 


ritle by a and make his plea compleat, and therefore judgment for the plain- 


 ceodiri-ual tiff. 2 Salk. 498. pl. 6. Mich. 3 Annæ B. R. Cook v. Rem- 


teaſe, he 

may plead 

the leaſe 

without the condition. Arg. Le. 306. in the caſe of Carter v. Claypoles 
+ Keihw. 71. pl. 72. per Frowike. 


ington. 


(V. d) Pleadings. 


1. A MAN cannot avoid a flatute-merchant, obligation, releaſs 


or the like, againſt the conuſee himſelf named in it, and 
who ſhall take advantage of it, to ſay that it was upon condition. Br. 
Condition, pl. 25. cites 47 E. 3. 27. 


Br. Condi-Y 2. Contra in detinue againſt a third perſon, where there is livery 


=p FIR in indifferent hands, note the diverſity. Ibid: 

f 3. Debt upon indenture, which comprehended ſeveral conditions of 
the part of the defendant, and for non-performanae of any of them, 
that the defendant ſhould forfeit 401. and the plaintiff counted that 
all are broken, and the defendant anſwered that No; and the plain- 

tiff fewed one certain, and the iſſue ſhall be upon this only by the 

opinion of the court; but Brook ſays, it ſeems that this is not the 

mow 5 pleading at this day; quod vide. Br. Count, pl. 3. 

1633. pl. 1. 4. B. gives bond to A. Afterwards A. by indenture grants to J. S. 

cites 34 H. that if F. S. performs certain conditions, the bond given by B. ſhall be 

3. anti void. J. S. performed the condition, yet per optimam opinionem, 

besen a B. ſhall not plead it in debt by A. againſt B. Br, Eftranger al Fait, 
defeaſance pl. 1. 3 H. 6. 18. 26. ? I | 


to a ſtranger 
and to one co-obligor. 


5. If A. be bound to B: fo make him a ſufficient eftate in ſuch 


lands; in an action brought upon ſuch obligation it is no plea to 


ſay, that he hath made to him a ſufficient eſtate, &c. but he ought 

to ſhow what eſtate, Arg. 2 Le. 39. ad Finem, in pl. 52: cites 
0 22 Hf. 6. j _ | 
Br. Dette, 6. Debt upon an obligation of 201. to pay 101. by a day, the de- 
| E ces, ſendant ſaid, that he paid it to & N. by the day by the command of 


the plaintiff, and no plea, by which he ſaid, that he paid it to the 
plaintiff by the hands of J. N. and a good plea, Br. Conditions, 


pl. 12. cites 27 H. 6. 6. | 
7. In debt the defendant pleaded 422 that where the plain» 
y obligation, that if the defen- 


tiff was indebted to. S. H. in 1001. 


ant fhall obtain the ſame obligation and deliver it to the plaintiff, or 
ſuffic.ent acquittance of it, that then, &c. and he ſaid that he had +. 
| charge 
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= N. to carry 20 load of wood out of his it ſuf- pl 23+ cites 
licence of ane J. N. to carry of of his wood, it ſuf- C 
he is not bound to plead more than is in his condition; for if there 


to licence, he cannot countermand it after 3 contra if there was no 


Condition; * 330 


charged him, &c. and the plaintiff demurred, and becauſe he did not 
ſhew how he diſcharged him, therefore no plea, and the plaintiff re- 
covered his debt and damages * per judicium. Br, Conditions, pl. 16, 
Cites 35 H. 6. 19. & concordat H. 22. E. 4. 42. | 

8. In debt upon an obligation the plarntiff declared, that the ob- Br. Iffues 
ligation was made for ſuch a duty, and the defendant ſaid that it was Joins, pl-35. 
made for another duty abſque hoc that it was for this duty, and the 8 
others e contra. Br. Obligation, pl. 48. cites 4 E. 4. 30. 

9. If it was to infeoff the plaintiff of all lands contained in a cer- 
tain fine, and ſaid that four acres are in the fine of which he has in- 
ferffed him, this ſuffices without ſaying that theſe are all, &c. Br. 
Conditions, pl. 144. cites 6 E. 4. I. : 

10. Contra if it be referred to the matter in fa and in certainty, 
as to infeoff him F all his lands of which his father died ſeiſed, or of 
all his lands in A. there he ſhall ſhew how much the land is, and 
that he infeoffed him thereof, which are all the lands and tene- 
ments, &c. Ibid. | 

11. In debt upon obligation, the defendant pleaded a condition, 

that if F. P. ſerve the plaintiff for one year, &c. and ſo for ſeven years 
next, &c. in omnibus mandatis ſuis licitis, quod tune, &c. and that 
the ſaid P. ſerved the plaintiff laufuily from that day to ſuch a day 
within the ſeven years, when the plaintiff diſcharged him of his ſer- 
vice. The plaintiff ſaid, that ſuch a day, before the diſcharge, be 
commanded the ſaid F. P. to keep ſuch goods without alienation, and 


the ſaid J. P. aliened them to J. N. And the defendant by proteſ- 


tation that he did not alien, for plea ſaith, that the plaintiff did not 
command . P. to keep the goods, and a good rejoinder per tot. Cur, 
for the defendant was not ſervant to the plaintiff, and alſo he is 
bound that J. P. ſhall do all the commandments ſpecially ; and there- 
fore this is the very point of the condition; but contra if he was 
bound, that J. P. ſpould be a good and lawful ſervant ; and where 
a man is bound to ſerve in all commandments, there he is not 
bound to ſerve if he be not commanded. Br. Conditions, pl, 152. 
Cites 10 E. 4. 15. | 

12. It one be bound to repair ſuch a houſe, it is not ſufficient to 
lay that he has repaired it, but he eug/t to ſhew in hoc vel in illo. 
Arg. 2. Le. 39, 40. cites 7 E. 4. 
13. If a man be bound upon condition, that the plaintiff ſhall haue Br. Licence, 


fices for the defendant to plead that J. N. at his regueſt licenſed the © * 
plaintiff, &c. without ſaying that the plaintiff was not diſturbed; for 


was diſturbance it ſhall be of the part of the plaintiff by the beſt 
opinion, and ſo he did. And ſo it ſeems that where a man is bound 


bond. And if a man be bound as above that the plaintiff ſhall have 
licence, there if he be diſturbed by any, the bond is forteited. But 
if it was that J. N. ball give him licence, which he docs, and a 


Stranger diſturbs him, there the bond is not forfeited ; and fo ſee a 


diverſity between (Hall have licence, and ſhall give licence), Br. 
Conditions, pl. 163. cites 18 E. 4. 18. 28. 
5 $i: 14. Where 


4 339 


1 33 


Condition. 
1᷑4. Where the defendant is bound t ſuffer the plaintiff to enter, 
and to have all the falinos in D. he ſhall ſhew how many fallows 
there were. Br. Conditions, pl. 177. cites 21 E. 4. 63. 
15. But when he is bound to repair all the houſes in D. it ſuffices 
to fay that he has repaired all the houſes. Ibid. | 
16. Where condition is to ds certain things, the defendant may 
Hhew the condition certainly, and ſays that he has performed all the 
conditions generally, and if the plaintiff denies it, he may fhew in 
what point certainly he has brake the condition, and from this the 
iſſue ſhall riſe; per Huſſey and Vavifor, but Suliard contra, and 
that the defendant ought to plead certainly how he has performed 
the condition, and the plaintiff ſhall take iſſue thereupon at his 
peril, but the defendant ſhall not plead generally that he has per- 
] formed the condition, but ſhall ſhew certainly how, and ſo is the 
uſe at this day, Br. Conditions, pl. 180. cites 22 E. 4. 14, 15. 
17. But per Huſſey, if I am bound to J. N. to ſave him harmleſs, 
&c. I may ſay generally that I have ſaved him harmleſs, and good. 
But if T am bound to acguit or diſcharge A. B. 2 S. there he 
ſhall ſhew certainly haw he has acquitted or diſcharged, and there- 
fore it feems by him that non dainnificatus eſt 1s a good plea, 
Ibid. 


Pr. Dette, 18. Debt upon ebligation of 20 l. upon condition te pay 10 J. the 
2 3+ eites dfendant ſaid that he paid 5 l. to the bailiff of the plaintiff by bis- 


command, ami [as] to the [other] 51. he ſaid that he * it to the 

_ plaintiff, and becauſe the plaintiff was indebted to the defendant in 51. 
he commanded him to retain it in ſatisfattion of it, and it is a good 
plea, and this notwithſtanding that it was not by writing ; for con- 
dition may be averred by parol to be performed, and e contra of 
fingle obligation. Note a diverſity. Br. Conditions, pl. 181. cites 
22 E. 4.25. 

19. Condition of an obligation to ſhew a ſufficient diſcharge of an 
annuity, you muſt plead the certainty of the diſcharge to the court; 
the reaſon whereof given by Brian and Choke is, that the plea 
there contains 2 parts, one a trial per pais, viz. the writing of the 
diſcharge, the other by the court, viz. the ſufficiency and validity of 
it, which the jury could not try; for they agree that if the condi- 
tion bad been to build a houſe agreeable to the eſtate of the obligee, 
becauſe it was a caſe all proper for the country to try, it might 
have been pleaded, and then it was a demurrer, nor an iſſue, as it 
is here. Hob. 107. per Hobart Ch. J. cites 22 E. 4. 40. 

20. In debt upon an obligation conditioned that the defendant 
ſhall repair and do ether things, and alſo pay his rent every day of 

ayment. He pleaded performance of all conditions and payments 
generally. Ihe court at firſt thought the plea good, but after warde 
on ſeeing the books they thought he ought to plead performance 
ſpecially. Kelw. 95. b. pl. 3. Mich. 22 H. 7. cites Mich. 1 H. 7. 

21. But where the condition refers to ſuch a generality, that a 
intendment it is paſt the remembrance of man, as if the under-ſheri 
is bound to diſcharge his maſter from all accounts and returns of 
writs within the county, it ſuffices to plead performance of the con- 
dition generally. Per Cur, Kelw. g5. b. pl. 3. Mich. 22 H. 7. 


Cites 1 H. 7. Fe = 


Condition. 


22. Where a man is direct party to the performance of a condition, 
he ought to plead ſpecially; as if it be 10 mp the plaintiff of 
ad his lands; agreed. Kelw. 95. b. pl. 3. Mich. 22 H. 7. cites 
1H. 7. 

3 of obligation was, that the obligor ſhall not enter 
nor claim ſuch a houſe ; and the defendant ſaid that he did not enter 
nor claim. Per Keble he claim'd, Priſt; per Brian he ought 72 jay 
that he came to the land, and claimed the land, and entered into it, 
and yet nothing of the entry ſhall be traverſed, but only the claim; 
quod nota, Brook ſays, quære of this opinion; for there he al- 
leged both points of the condition, &c. and alſo it ſeems that he 
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ought to ſay what ycar a id day be claimed. Br. Conditions, pl. 130. 


cites 4 H. 7. 13. 

24. In debt if the defendant pleads condition of the obligation in- 
dorſed, he ought to allege all performed ; but the plaintiff ſhall ſhew one 
only broken, upon which the iſſue ſhall be taken. Br. Conditions, 
pl. $31. cites 5 H.-7. 7. | 

25. A. is bound to B. in 50 l. to make ſuch eſtate as the counſel of 
B. ſhould deviſe; A. pleaded that the counſel denied adviſement, the 
plaintiff ſhall not reply priſt, that they did, but ſpall ſhew ſpecially what 
deviſe his counſel made, and who made it, and the defendant ſhall 
rejein that there was no ſuch deviſe, prout, &c. Br. Replication, pl. 
25.᷑ßĩ;Eyæg - = = 

26, In debt, a man is bound in 1001. to make eftate to F. S. of 
land or tenements fo the yearly value of 10 l. by ſuch a day. [The 
defendant pleaded] that he infeoffed him of the manor 4 A. in the 
county of S. and of the manor of D. in the county of M. before the 
day, which are in value 101, And per Brian he ought to allege the 
particular value of each manor by itſelf, by reaſon of the viſne ; for 
otherwiſe, if he ſays that the manors are not of the value of 191. 
per ann. it ſhall not be tried by both counties; and Townfend 
agreed; by which he faid accordingly. And the plaintiff /a:d that 
he made eſtate of the one manor before the day, and good. Br. Condi— 


tions, pl. 244. cites 11 H. 7. 14. | | 
27. Debt upon obligation, the defendant ſaid that it is zndor/ed 


with condition, that if he found F. S. ſufficient meat, drink, and ap- 


parel, till 21 years of age, that then, &c. and he ſaid that he had 
found him ſufficient meat, . drink, and apparel, during the time at 
D. and held a good plea, notwithſtanding that he did net ſhew what 
meat drink and apparel he found. Per Keble ſaid that he did not 
find ſufficient apparel during the time aforeſaid, and dared not take 


iſſue upon all the points for the doubleneſs, but fe i, upon the 


Can 3] 


whole time, and good; per Cur, quod nota. Br. Conditions, pl. 


138. cites 12 H. 7. 14. | . 2 
28. If the condition of an obligation be to make to the obligee a 


lawful eftate in certain lane, it is ſafe to plead that he was enfeoffed 


himſelf thereof, the which is a lawful eſtate, though ex rigore juris 


it is not neceſſary, becauſe it appears to be a Jawful eſtate. Kelw. 


95. b. pl. 2. Mich. 22 H. 7, 


29. But if the condition be 70 bild a ſufficient houſe, the defendant 


muſt ſay, that he has built ſuch a houſe, and conclude that the ſam: 
is ſufficient. Kelw. 95. b. pl. 2. Mich. 22 H. 7. 
VoI. V. . 


5. 1 


Condition. 


30. In debt upon an obligation conditioned to deliver all endences 
concerninę ſuch lands, the defendant muſt plead that he has delivered 
ſuch and ſuch charters which are all the charters concerning the 
ſame land. Kelw. 95. b. pl. 2. Mich. 22 f. 7. | 

31. A ſcire facias iſſued upon a recognizance to perform coves 
nants, whereof one was to permit his tenants to have common in the 
open fields of D. when they ſhould lie fallow; and another was, 
that he would net do, permit, or cauſe to be done, any act to alter 
the courſe of the fields in D. into any other plight than at this time 
was uſed ; the defendant ſaid that he had permitted, &c. and that he 
had not altered the courſe, &. The opinion of the juſtices was, 
that this general pleading was very good and fo it was ruled; but 
Harper totis viribus e contra. D. 279. pl. 6. Mich. 10 and 11 
Eliz. Anon, | | 


Gd 
G2 
da 


S. C. cited 
dy Ly. Ch. 


32. The condition of an obligation was, that the defendant, al- 
[iff of the plaintiff 's manor, ſhould render an account before ſuch a 


B. Gilbert, day of all the rents of the manor he has recerved ; the defendant 


— . pleaded that before the ſaid day, he had accounted for all the rents 
za the Ex- Which he had received, but becauſe he did not ſhew what he had 
che quer in received, it was adjudged to be ill. Cro. E. 749. in pl. 3. cites 
yp YR Hill. 37 Eliz. B. R. Sands v. Maleverer. 

when the | 


condition conſiſts of matters to be dere, that lie zvitl in bis 5wn knowledge, there th:ugh they confft of 
great waricty, yet he cannot plead generally, but muſt ſhew the particular per formance of all matter: 
1% bis picas | 


33. In debt upon an obligation conditioned for the payment of 

70 J. viz. 351. at one day, and 35 l. at another day, the defendant 
* pleaded payment of the 70 l. ſecundum formam & effeftum conditionis 
pred” and the court held it well enough, for reddendo ſingula ſin- 
gulis, *tis as if he had pleaded the ſeveral payments at the ſeveral 
days. Cro. E. 281. pl. 1. Trin. 33 Eliz. B. R. Fox v. Lee. 

34. In debt upon a bnd on condition to pay 20 l. within a month 
after the abligee had a ſon, that did or could ſpeak the Lord's Prayer 
in Engliſh, that he could be underſtood; the plaintiff pleaded that he 
had a fon, qui logui potuit precationem domini ut intelligi potuerit ; 
and the defendant demurred, becauſe it was pleaded he had a ſon 
qui loqui potuit, for that is a ſecret ability that cannot be known ; 
Anderſon Ch. J. and Kingſmill, and Glanvill J. held the iſſue 
good; but Walmſley contra, that it is a ſecret thing and cannot be 
tried, Ow. 127. Lane v. Cotton. 


[ 333 ] 
Cro. K. 727. 
pl. 6 3. Mich. 
41 and 42 
Eliz. C. B. 
Lane v. 
Goldman, 
S. C. ſays 
the whole 
Hurt held 
it a good iſ- 
ſ:: and well 
triable; for | | 
the cenditien being in the ditjunfive, he may allege the one or the other at his election; and thi; 
power of peaking &c. ſhall be proved upon the evidence by ſuch as heard him recite it; but the mit 
and proper ide had been, that he had a fon gui locutus fuit, and fo have tried a thing actually done. 


35. The rule is non ſunt longa quibus nihil eft quod demere poſſis, 
and therefore the length of the defendant's plea is unavoidable, where 
it is impoſſible to make it ſhorter ; but where it lies as well on the 
knawiedge of the plaintiff as the defendant, there the unneceſſary pro- 
Jixity is avoided, if the defendant pleads generally according to the 
words of the condition, and it comes on the plaintiff's part to aſſign 
a breach. But where there is no ſuch prolixity in the defendant's 


" plea, 


VVV 


* "0 


Condition, 


ha, there he cannot depart from the rule by ſhewing a general per- 

© rmance, according to the words of the condition, but he muſt plead 
it eſpecially, by ſhewing in certain how it is performed, or elſe does 
not plead a proper and ſubſtantive bar, according to the rule of 
law, by which he ſhould confeſs, and avoid the plaintiff's declara- 
tion; as if the condition be, that the drfendant pay the plaintiff all 
manner of ceſis and charges that F. S. ſhall charge the plaintiff with 
for carrying on a ſuit, the detendant pleads he did pay all manner of 
cofts and charges; this is ill becauſe it relates to one ſingle point, 
which may and ought to be ſbetved in certain, in order that the plain- 
tiff may take iſſue on it. Gilb. Equ. Rep. 254. cites Lutw. 419. 
Trin. 4 Jac. Parkes v. Middleton. ] 3 

36. Condition was f= pay the flaintiff at his full age all ſuch le- 
gacies and gifts, which were given him, In debt upon this bond, 
the defendant pleads that he has paid omnig talia legata qualia ad 
tale tempus generally and without ſhewing in particular, and in cer- 
tain tohen, nor what, and therefore it was objected that the plea is 
void for uncertainty. Williams J. held that he t to have ſhewed 
certainly in his plea, what he had paid and when, and allo the time 
when he came to his full age ſpecially in his plea, according to the 
condition of the obligation, and this the clear opinion of the whole 
court. Bulſt. 43, 44. Mich. 8 Jac. Stone v. Blitle. 

37. If the condition of a bond be to diſcharge a meſſuage of all in- 
cumbrances, one may plead generally that he did diſcharge it of all 
incumbrances, but it it be diſcharged af ſuch a leaſe, then I muſt 
ſhew how. 1 Brownl. 32. Patch. 10 Jac. Anon. | 
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38. Debt on bond Vn payment of children's portions tam cito as they ro. J. 359. 


fſhiuld come to the age of 21 years; the defendant pleaded that he had pl. 20 Hal- 


paid them tam cite as they came of age; Doderidge J. taid that the 
time being uncertain, he ought to ſhew in his plea certainly 


le V. Car- 
penter, . C. 
adjudged ace 


when they came to the age of 21 years, and when he paid the mo- curlinglys 


ney, and alſo ought to have ſhewed who made the will, and how he 


had performed the ſame, ſo as the fame might appear judicially to 
the court; whether well performed or not, and judgment for the 
plaintiff. 2 Bulſt. $6, 267. Mich. 12 Jac. B. R. Haulley v. 
Carpenter. | 
309. Condition was that the obligee ſhould enjoy an eftate according 
to a grant of letters patents, he muſt not plead it hc verba but he 
muſt ſhew the effect ef the letters patents, and the enjoying accordingly. 
Per Hobart Ch. J. Hob. 295. Mich. 15 Jac. in caſæ of Slade v. 
Drake, | 

40. Condition of the obligation was, that the ohligor ould ſur- 
render his capyl«ld land to the uſe af the obligee, and he pleaded that 
he had ſurrendered it, and upon that plea, the plaintiff demurred, 
and it was adjudged, upon the opening of the caſe, by Warberton 
and Hutton, being only preſent in the court, that judgment ſhall 
be given for the plaintiff, ſor the plea in bar is not good, becauſe 
the defendant had nat ſhewed when the court of the lord was helden. 
Win. 11. 19 Jac. Lewelling's cate. 

41. If a man is bound to g ve all the money in his purſe, or to in- 
Hoff one of all his lands, he cannot plead that he has given all the 

WS AI money 


( 334 ] 
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ROS AE e 


334 Condition, 
money or land, but he ourht to ſhew certainly what money or land he 
had, and that he had given it, Lat. 16. Paſch. 2 Car. Wilkin- 


ſon's caſe. | 
42. Debt upon bond to make ſatisfuction for a goods that an ap- 
prentice ſhall waſte ; in the replication the plaintift aſſigned a breach, 
nat the apprentice had waſted ſeveral goods, to the value of 100 1. 
Exception was taken, that the replication did not ſhew what the goods 
Were 3 but the court held it well enough here in action on the bond, 
where damages are not to be recovercd, but the penalty of the bond 


upon any breach, though otherwiſe in covenant, where the recom- 


pence is to be for damages ; and judgment for the plaintiff, Lev. 

94 Hill. 14 & 15 Car. 2. B. R. French v. Pierce. 
Pi: the 43. Debt upon bond condition'd, that the ebligar all pay from 
e ee time t5 time the moiety of all fuch money as he ſhall receive, and give 
pop tbe met account. The defendant pleaded, that he had paid a moicty. Plain- 
ery of fach tiff demurr'd. The court held this a good plea without ſhewing 
"Ins ny the particular ſums, and this for avoiding ſtuffing the Rolls with 
ceive z . Multiplicity, and plaintiff cannot take any advantage but by reply- 
eur ſapirg ing, that the dcfendant had received ſuch a ſum, whereof he had 


(Gere not paid the moiety. Sid. 334. pl. 18. Paſch. 19 Car. 2. B. R. 
nar 1. Church v. Brownwick. | | 


vug ht to be 
pi-aded ſpe- f f 
cially, big. The reporter ſays, quzre direiſitatem. 2 Keb. 220. pl. 64. Church v. Brown- 
brick, S. C. held acc, dingly, per Cur. becauſe hereby is a certain iſſue, and the difterence is where 
the thing lies only in the detendant's notice; as where it is-to deliver all the money in my pocket, 
there I mutt plead ſgecially; but here others may take notice of it, and the plaintiff may reply, that 
the defendant rteccived 261, and cited the caſe of Woodcock v. Cole, which Twiſden ſaid he never was 
{atified th; and judgment for the defendant. 


7 44. Debt on bond condition'd f give an account of all ſuch mo— 
dard, nes as ſhould came to his hands, and to pay them to the plaintiff. The 


v. Gerard, : 6 1 
S. C. ad- defendant pleaded, that no money came to his hands, The plaintiff 
Jule d c- replied, that 50 l. came to his hands. The court held the replica- 


dinclv, . . 3 . | 
—.— 3 tion ill, becaule it did 22 ſet forth any breach that he refuſed to ac- 


—DÞv>aund, 8 5 88 
102. Hay- cœunt; for the plea is of matter within the condition, and therefore 


man de Cic- jt is not ſufficient to anſwer it without aſſignigg a breach; for per- 


te cel. haps he has paid it, and therefore plaintiff ſhould have ſaid, that 


the court ſe- 
riatim deli- 50 J. came to his hands, and that he had not accounted or paid it; 


vered their and judgment per tot. Cur. ruled againſt the plaintiff. Lev. 226. 
that thee. Mich. 19 Car. 2. B. R. Hegman v. Gerard. | 


that the re- 

plication was 

Ill for not ſhewing a breach, and were ready to give judgment for the defendant, but a* the inſtance 
of the plaintiff's counſel, the matter was refert'd to the 2 counſel, who cetermined it by their award, 
ard ſo no judgment was enter d. S. C. cited and denied per Cur. and ſa d, that they of their own 
knowtedge were ſatisfied that it was not lau, nor token to be 1o at the bar when the judgment in that 
Cale wasghen. Carth, 116. Patch, 2 W. & M. in B. R. in caſe of Meredith v. Allen, which ſce 
intra, pl. 51. a 


Debt on a 45. Debt upon an obligation fe do divers particular things in the 


Fend. after 2 y ”y * . - * 
er rar d c;, mentioned, Ihe defendant pleads performavit omnia, &c. 


vi the con- and upon demurrer held an ill plea; for the particulars being ex- 
nit prehicd in the condition, he ought to plead particularly to every one 
appeared to 2: U: 1. 8933 32 . . 

ie ok pers Giitinctly ; d here the condition is to perform all covenants in 
335 ] «n indenture, there he may plcad performavit omnia generally, - | 


Condition. 
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fo be they be all in e affirmative, without anſwering particularly formance of 


to everV particular, 1 Lev. 303. Mich. 22 Car. py B. R. Wim— C nan; 14 


bleton v. Holdrip. 


7 7 as 
6 2 


4. ure 2 "c 


between the plaintiff and defendant. The defendant pleads guid performowit mnia & fingu'a £x ©)» 


parte, &. and mentions nene in particular, and held naught, for he ovg lic to ſet them forth. 


Show. 86. Hill. 31 & 32 Car. 2. B. R. Pawlet v. Savage. 


46. Debt upon bond condition'd, that F a hip going ſuch a 
voyage ſhould return, the perils of the ſea excepted, then the d:fendant 
ſhould pay ſo much, but if ſhe be loft, then to pay nothing. Ihe de- 
tendant pleaded, that the ſhip proceeded in the voyage, but in her 
return was loſt, Plaintiff demurr'd, becauſe it was nt ſaid that 
ſhe was laſt per pericula maris, for it might be by his own negli— 
gence ; but adjudged, that the plea being in the very words of the 
condition, it is good. 2 Lev. 7 Paſch. 23 Car. 2. B. R. Watton 
v. Waddington. . | 

47. The condition of the bond was, that if the plaintiff ſpall ſeal 
to the defendant a good and ſufficient conveyance, in the law, of his 
lands in famaica, with uſual covenants, in ſuch manner as by the 
ecfendant”s ce ſhall be aduiſed, then if the defendant ſbould there- 
upon pay unto the plaintiff ſuch a ſum of money, &c. the condition 
ſhould be void. In debt brought upon this bond, the defendant (at- 
ter oyer of the condition) pleads, that Mr. Vader, a counſellor at 
law, did adviſe a deed of bargain and ſale from the plaintitt to the 
defendant, with the uſual covenants, of all his lands in Famaica, 
and tendered the conveyance to the plaintiff, who refuſed to ſeal the 
ſame, and ſo would diſcharge himſelf of the condition, the money 
being not to be paid unleſs the aſſurance was made. The plaintitf 
demurr'd, 1ſt, Becauſe the defendant has not ſhowed the conveyance, 
and an affirmative plea ought to be particular, and not ſo general as 
this. 2dly, The matter of the condition conſi/ts both of law and fact, 
and both ought to be ſet out; the preparing of the deed is matter of 
fact, and the reaſonableneſs and validity thereof 1s matter of law, 
and therefore they ought to be ſet forth that the court may judge 
thereof. 3dly, The plea is, that the indenture had the uſual cove- 
nants, but does not ſet them fora, and for that cauſe it is alſo too 
general. The whole court were of opinion, that this plea was good 
for if the defendant had ſet forth the whole deed verbatim, yet be- 
cauſe the lands are in Jamaica, and the covenants are intended ſuch 
as are uſual there, the court cannot judge of them, but they muſt 
be tried by the jury. He has ſet forth, that the conveyance was 
by a deed of bargain and ſale, which is well enough, and fo it had 
been if by grant, becauſe the lands lying in Jamaica paſs by grant, 
and no livery and ſeiſin is neceſlary ; if any covenants were unrea- 
ſonable and not uſual, they are to be ſhewed on the other ſide; and 
ſo judgment was given for the defendant. 2 Mod. 239, 240. Prin. 
29 Car. 2. C. B. Goffe v. Elkin. 

48. Debt upon bond for payment of 120 l. on the 4th of Fanuary, 
according to agreement in writing. The defendant pleaded the agree- 
ment, which recited a controverſy concerning the probate of a nuncupa- 
tive will of A, E. and that the plaintiff was her next of kin, 2 
| B b | bad 


4 
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kad entered a caveat, and in conſideration that he would withdraw it, 
fo as the defendant might prove it, and be fwirn executor as he was, 
he covenanted to pay the plaintiff 120 l. on the ſaid day, out of the 
perſonal eftate of the ſaid A. E. which ſhould come to his hands, in full 
ſatigfaction > þ all demands out f the ſame, according to the intent of 
the ſaid bona, and that after the ſaid bond hucuſq ; no part of the per- 
ſonal eftate of the ſaid A. E. came to his hands to the value of 120 l. 
and that he had never any of the ſaid perſonal c/tate but to the value 
of 501. Upon demurrer the plea was adjudg'd ill, for having con- 
[ 336 J that he had 50 l. he ought to have paid that, the meaning of 
t£1is condition being, that he ſhould pay 120]. or ſo much thereof 
a> he ſhould receive before the 4th of January out of the perſonal 
eſtate, and that if he received none before that day, then none 
ſhould be paid ; therefore, becauſe he neither plcaded a payment, or 
a tender of the 501. on the cay, the plaintiff had judgment. 2 Jones 
218. Paſch. 34 Car. 2. B. R. Ogle v. Quintin, : 
Comb. 157. 49. In debt on bond for performance of covenants, whereby a 
S. c. ad- ſtranger is to render an acc:znt, the defendant pleaded performance 
Jude d for generally. The plea is ill. Show. 1. Paſch. 1 WW. & M. Fitzpa- 


. trick v. Robinſon. 


5o. Debt upon two bonds, the condition of the one was, that 
a marriage being intended between the defendant and one A. S. he 
ſhould permit her to diſpaſe of her perſonal eftate, and that the per- 
fons to whom ſbe ſhou.d Apaſe ſhirld enjey it; and the condition of 
the other was, ts permit ber to give away 50 l. and that the defen- 
dant ſhould pay it within tit months after her death. The defendant 
leaded to each, quod cenditis ejuſdem ſcripti nunquam infratta fuit 
per ipſum ad alif ud tempus hucujy; & hoc paratus eſt verificare. 
Upon deæmurrer it was argued that this plea was good, and ſhould 
force the plaintiff to aſſign a breach; for the matter lay not within 
the defendant's notice, whether ſhe had made any diſpoſal or not, 
and ſo could plead no otherwiſe than thus; but the court held the 
plea ill, and that the defendant mutt fhew hw he had performed the 
conditions, and that this manner of pleading was never adwitted, 

2 Vent. 156. Paſch. 2 W. & M. in C. B. Brown v. Rands. | 
1 2 51. Debt upon a bettemree bond, the defendant cravd ger of the 
pl. 2. 5. C. condition, and pleaded that the ſhip was I. The plaintiff replied, 
a0 udg'd for that the ſhip was not i}, and conciuded to the country, The de- 
the plaintiff fendant demurr'd, for that the plaintiff had nat aſſigned any breach in 
= Fl J. the replicatian, and the condition was fir payment F money, and now 
in al! caſe» upon oyer the condition was become part of the declaration, and 
(tha ofa then upon the plaintiff 's declaration there is no cauſe of action 
=_ o fer- without breach of the condition in the replication, and cited the 

Oi m an . _ 

award ex- Caſe of Hayman v. Gerald, which Dolben ſaid was difapproved at 
cepted) f the time, and not law, and that Saunders anſwers it in his report 
U of it; and Holt Ch. J. ſaid, that the true difference is, where the 
2 fa matter pleaded aumits and ſuppoſes a nen-performance, there is no 
macter that need to allege a breach; and fo judgment was given for the plain— 


a, tiff. Show. 148, 149. Paſch. 2 W. & M. Meredith v. Allen. 


excuſes a 
von. per- | | 1 
ſermauce, the plaintiff need only anſwer and falſify the ſpecial matter alleged, for he that excuſes a 
non pertormance iuppoles it, and che plaintiſt need nut thew thay which the defendant had ſuppoted 
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and admitted ; but if the def:ndanr pleads a performance of the condition, tbouph it be net well plrad- 
ed, the plaintiff in his replication muſt ſheww a breach, for then he has not a cauſe of action un eis he 
thew one, The reaſon of that caſe of the award is ſingle ; it is becauſe though an award bs made, 
yet it may be wid in whole or in part, and therefore the plaintiff muſt not only ſhew the atvard, that 
the court may ſee that there was ar award, bur muſt alſo ſet forth the breach that it may appear, like- 
wile that the e deere vas of a good part 0! the award, and not of a vid part thereot, tor in that 
it need not be performed, and cited 2 Cro. 472. But if the defendant pleads non ſubmiſit, and o 
forces the plaintitf to iſſue, there need be no breach ſet out, and cites Sid. 290. Carth. 115, 
116, S. C. accordingly, and the reporter adds a nota, that the plea in this caſe was ill ; but per 
Curiam, if it had been good, the replication likewiſe had been good without aſſignment of any 
breach; quod nota. | | 


52, The aſſignment of the breach of a condition, &c. in the repli- 
cation is not neceſſary, but only in that ſingle caſe of debt on a bond 
for performance of an award, Carth, 116. Paſch. 2 W. & M. in 
B. R. in caſe of Meredith v. Allen, | 

53. In debt upon bond, &c. the defendant pleaded a letter of licence 
from the plaintiff *'s teſtator and all his creditors, provided, that 
within two months he would aſſign and ſecure all the profits of the 


tithes of the rectory of S. to the uſe of his creditars, as counſel ſhould 


adviſe, and averr'd, that IV. B. his counſel, did adviſe a letter of ( 337 ] 
attorney to be delivered to one F. S. to demand and receive of on? H. 

tenant of the tithes of the ſaid rectory, all rents and ſums of money for 

the tithes, till the creditors ſhould be ſatisfied, &c. But becauſe it was 

not pleaded that H. had any, and what title, to all the titbcs, &. 
judgment was given for the plaintiff for this realon, Lutw. 675. 

679. Hill, 12 W. 3. Plummer v. Adams. 

54. Debt upon bond condition'd, that if ſuch a ſhip ſh1ivld ſafe !y 
arrive at M. ſuch a day, and well and ſufficiently mann'd, victuuPd, 
tackl*d, and provided for a voyage from thence to V. then, &c, The 
defendant pleaded, that the ſhip was ſafe in M. Sc. and that jhe was 
well mann'd, vittual'd, and tackl'd, but by. force of wind was 
wholly diſabled to compleat the ſaid voyage, and did net jay provided, 
as mention'd in the condition. Ihe court faid, that it might be 
true that the ſhip was diſabled by force of the wind, but this might 
be becauſe the ſhip was not well provided for, and thereby was un- 
able to reſiſt the wind, and therefore the plaintiff had judgment, by 
the opinion of the whole court. Lutw. 698. Trin. 12 W. 3. Dot- 
tin v. Dowriſh. EP N 

55. If one be bound to pay money 10 FJ. S. at a certain time and 
place, it is not enough for the defendant to jay, that the obligee came 
nat, without ſaying, that he was there ready; per Holt Ch. J. 1 dalk. 
172. pl. 5. Mich, 1 Ann. B. R. in cafe of Canterbury (archbiſhop) 
v. Willis. 

' 56. The difference when the plea is to be in the words of the 
condition, and when not, is this; if there he any matter iu law, 
Sc. to be done that is under the juriſdiction, and for the judgment 
of the court, there you mult particularly ſhew-the performance, and 
the pleading in the words of the condition is not good. Arg. 
Holt's Rep. 207. pl. 12. Hill. 5 Ann. in caſe of Anneſly v. 


Cutter. 


57. As if I am bound to make you a ſufficient releaſe, there it is no 
good plea for you to ſay, you made a ſufficient relcate, but you 
mult thew it in particular that the court may judge of the validity 
thereof, Arg. Holt's Rep. 207. in S. C. | 

| | Bb 4 58. S/ 
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58. $2 is the reaſon of Specott's caſe, 5 Co. 57. Schiſmaticus in- 
deteratus was not ſufficient being too general, ergo uncertain for 
the court to judge; but where the condition is to do facts merely, 
the record is not to be ſwelled up therewith, and if there be occa- 
ſion you may aſſign a breach, and cites 3 Bulſt. 31. and cites 1 
Roll. Rep. 173. Arg. Holt's Rep. 207. in caſe of Anneſly v. 

. Cutter. | TO 

59. So if the condition be a thing which is out of the juriſdiftion 
of the court, or 1s to undergo an aliud examen, there pleading 
in the words of the condition is good. Arg. Holt's Rep. 207. in 
S. C. 

60. If a condition be to ſave one harmleſs from all actions pend- 
ing, you may plead there are ug actions pending being general; per 
Holt Ch. J. Holt's Rep. 203. pl. 10. Mich. 5 Annz in caſe of 
Hackett v. Tilly. | | 

61. But if the condition be to ſave you from a certain action 
pending, there you are e/topped to ſay, that ſuch an action is not 
pending, being particular; per Holt Ch. J. Holt's Rep. 203. in 
8 | 


4s _ 62. In debt on bond t exhibit an inventery into the Eccleſiaſtical 
* Court before ſuch a day, it is not ens,g to plead that no court was 
the bon! he'd, but mu? plead a'ſo that he was there ready, &c. For he muſt 
was likewiſe 0 -w that he Bas done all that could be done on his fide towards a 
f9 ref! er an a 5 
ace; de · performance. 1 Salk, 172. pl. 5. Mich. 6 Annæ, B. R. Canter- 
fen jant bury (archbiſhop) Y Wills, 

eaded that | 
be 4 exLit ted an invert "Vs but that he «vas newer cited te accr:. The court was clear, that-the 
bar was naught, and that he wis bound to account betore the tat day in the condition, without citae 
tion, at his pe. il. | 


338 ] 63. Where the condition ref-rs te a mutitude of particulars 
which may never be brought ts iſſue by it parties, there it is fi- 
cient for the defennant to plead in general, and it lies on the plaintiſſ, 
by way of repucation, to affign a breach ; becauſe for the defendant 
in his plea to deſcend to tnat variety of particulars, would over- 

charge the record to no purpoſe, and would tend to intangle the 
Ectendant who would fail if he miſtook in pleading any of them; 
v-hereas the plaintiff, by chuling out of that variety that ſingular 
matter by which the condition is broken, brings it to one proper 
ſingle itiue; and therefore in this caſe the modern lawyers have re- 
lazed the ancient rules of pleading, which required the bar to be 
ſufficient and ſubſtantive, and in ſuch caſes have only required the 
defendant to follow the generality of the words of the condition, 
without deſcending to particulars. Gilb. Equ. Rep. 252. in caſe 
of Fitzpatrick v. Strong. 

64. In deut upon @ lend, the defendant craves cyer of the cont'i- 
tion which was, that if we tre above bounden F. &. and P. S. or ei- 
ther rf us, any or eitner of our heirs, executors or adminiſtrators, 
ds well and t11ly pay te the above named L. F. his executors, admi- 
rifiretors and d, gns, all ſum or ſums of money which fhall appear to 
he due upon a fair account itated on account of rent, or arrears of 
rent, due % fr/t day , May laſt, at er before the firſt day of 

| | November 
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November next enſuing the date hereof, then the above obliga- 
tion to be void. The defendants plead, that on the firſt day of 
November then next enſuing the date of the obligation, viz. 4to 
die Nov. 1709, at Dublin, in the pariſh of St. Michael, in the ward 
of St. Michael, they paid to the defendent all "on fum and ſums of 
money which then appeared to be due on a juſt account ſtated, on 
the account of rent, or arrears of rent, due the fir/t day of May 
in the year aforeſaid. To this the plaintiff demurs, and ſhews for 
ſpecial cauſe, that the defendants had nat ſhewn any particular or 
certain ſum of money that they had paid to the plaintiff, nor what was 
the value of the rent, or arrears of rent due the firſt of May. The 
defendants join in demurrer, & judicium pro quer. for there is no 
proper iflue for the jury to try; and therefore ſaying, that at ſuch a 

time and ſuch a place he paid all ſums, is ſhewing nothing in cer- 
tain on which the plaintiff can deſcend-to iſſue; and therefore the 
obligation ftands confeſſed, ſince the defendant does not ſhew to 
the court that it is properly avoided by the alleging the payment of 
any other ſum, than by the condition is to be paid in diſcharge of 
the obligation, and conſequently the plaintiff's deelaration ſtands 
good, and judgment for the plaintiff, Gilb. Equ. Rep. caſes in 
the Exchequer in Ireland, 251. to 254, 255. Fitzpatrick v. Strong 
& ab. 


(Z. d) Condition. Qualified. And relieved in 
Equity. 


I; THE plaintiff leaſed to the defendant rendring 31. a year rent, 
- and to re-enter on default of payment in twenty days. Bond 
by leſſar that leſſee ſhall qguzetly enjoy, and for performance of cove- 
nants. Leſſee fails in payment of his rent. Leſſor enters for non- 
payment. Leſſee ſues the bond and gets judgment and recovers | 
211. at law. But this court ordered repayment. Chan. Rep. 95. 339 ] 
12 Car. 1. Pope v. Day. Per Vaug- 
2. Lands were deviſed to the heir at law after the death of the han Ch. |. 
deviſor's wife, but ſubject to pay debts and legacies within two 8. pe 
months after the wite's deceaſe. The heir at law dies, and his — 4 
heir at law (during the life of the wife) ſells the reverſion. The Porter. 
wife dies. The purchaſor pays debts and legacies, but daes not pay 
all. Ihe heir at law enters for the forfeiture ; but the purchaſor 
was relieved againſt it. Chan. Rep. 161. 1649. Underwood v. 
Swain. 
3. Covenant in a leaſe was, that if leſſee ſhould, without licence, 
leaſe for more than three years, unleſs to his wife or children, the leaſe 
ſhould be void. The executor aliened it without licence, but the 
alienee was relieved, it being ol for payment of debts. Chan. Rep. 
170. 1656. Cox v. Brown. 
4. In caſe of a bond fir performance of covenants the obligee ſhall 
have no more than he is really damnihed, and ſhall recover in a 
trial at law. Chan, Rep. 199. 12 Car. 2, in caſe of Davenport v. 


. Longville, 
5. A ſet- 


339 Condition. 


F. A ſettlement was with proviſo, that the heir at law ſhould net 

attempt to impeach it. There were ſeveral doubts and ambiguities 

in it. The court directed a trial at law, and that the trial ſhould 

be no forfeiture. 2 Chan. Rep. 75. 14 Car. a. Sterling v. Lev- 

ne. - 5 

6. When a man takes a ſecurity by a penalty he ſets up his reſt 

there, and makes bimſelf judge of what he would have, and he ought 

to have no more. Arg. Chan. Caſes. 24. Trin. 15 Car. 2. in caſe 

| of Criſp v. Blake. | 

Nelf. Chan. 7. Mortgagee by will remits part of the mortgage-money and 
58 . all the intereſt, if the arrears are paid in three years. The mort- 
held accord- gagee, failing to pay within the time, loſes the benefit of the re- 
ingly.— queſt; admitted by ſerjeant Fountaine. Chan, Caſes. 52. Paſch. 


* X inſiſted — . E 
won Arg. 16 Car. 2. in caſe of Glover v. Portington. 
Chan. caſes, | 
110 Trin. 20 Car. 2.0 of an award not performed within the time limited, it was ſet aſides 


Finch's Rep. 22. Mich. 25 Car. 2. Ewes and Reeve v. Blackwall, 


8. Money payable according to the condition of a bond was mo- 
derated, in regard that the ice out of which it was to iſſue was 
taken away for ſome part of the time; and decreed the obligor to 

ay for ſo many years only as the office continued, and thereupon 
the bond to be deltvered up. Chan. Caſes. 72. Hill. 17 & 18 Car. 2. 
Lawrence v. Braſier. 

. A leſs ſum, due by ſpecialty, was agreed to be accepted inflead 
of : * due, 17 paid if fuck a day certain, Tie 4 r90 
was, if the debtor fails of payment at the day, whether he ſhall loſe 
the benefit of ſuch agreement or not. It was order'd to be made a 
caſe ; and the reporter ſays it is to be obſerved that part of the con- 
fideration of the agreement was, that one who was not bound by 
any former ſecurity had paid the creditor 70l. and undertook to pay 
him 40l. more, and ſo the ſecurity was better'd. Chan. Cates. 110, 

111. Trin. 20 Car. 2. Delamere v. Smith. | 

2 10. If condition be to have conſent in writmg, and the conſent is 
had without writing, this court will help in that caſe. Arg. Chan. 

Farmer v. Caſes. 141. Mich. 21 Car. 2. in the caſe of Fry v. Porter. 
Compton. * x1. Condition of a recognizance was qualified in equity accord- 
ing to the equity of the matter before the recognizance was given. 

Chan. Caſes. 191. Mich. 22 Car. 2. Holt v. Holt. 

12. As where H. a citizen of London, ſeiſed and preſſed / ſe- 
veral houſes in Lenden and elſewhere, 7 a publick title, deviſed 
10,000 J. to his daughters, being his only children and orphans, to 
be paid cut of his real and perſonal eſtate before any other ſhould have 
benefit of his lands, &c. and made A. his nephew and others his ex- 
{ 340 ] ecutors, and died in 1658. A. and others, as his ſureties, entred 
into a recegnizance to the chamberlain of London for payment thereof. 
By the reſtoration the houſes being of a publick title reverted to the 
right owners, and by the fire in Londen the other houſes were burnt 
down, fo that it was to be doubted the whole eftate would not amount 
to the 10,000 JI. and becauſe if the chamber of London had taken 
the eſtate into their own hands, it would have been in no better 
plight than now it is, and the intention of the fecurity was 2 
| tut 
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that the executors ſhould not miſemploy nor waſte the eſtate, which 
they had not done, lord keeper, aſſiſted by 4 judges, decreed that 
the recognizance ſhould be made uſe of no further than to make 
rood the value of the teſtator's eſtate over and above the ſaid loſſes. 
Chan. Caſes. 190. Mich. 22 Car. 2. Holt v. Holt. | 
13. A. grants an office to B. for 6 months, and M. and N. by 
bond, reciting the faid grant, are obliged for his faithful perform- 


| ance during all the time; this extends no further than to the 6 


months recited in the condition. 2 Saund, 411, 414. Paſch. 24 
Car. 2. Lord Arlington v. Meyrick. 

14. Vendor of lands takes a leaſe of them at ſuch a rent, with 
condition of re-entry, and gives collateral ſecurity for the payment 
of the rent. The rent is arrear. Vendee re-enters. Vendor can 
have no relief againſt the collateral ſecurity without payment of 
the arrears of the rent due before the re- entry as well as after the 
re- entry. The lands fold were affirmed to be 2501. per Ann. but 
were worth but r60]. Chan. Caſes. 261. Trin. 27 Car. 2. Anon. 


340 


15. 500 l. was deviſed to the plaintiff's wife, F ſhe married with 2 Lev, 170. 
the conſent of certain truſtees, and in caſe ſhe did not, then 20 l. per 5-C-is a 


ann, for her life ; ſhe married the plaintiff without the conſent of _ 


_— 


018 


the truſtees, and he preferred his bill here for the 5001. and it was Freem. Rep. 
argued on the behalf of the defendant, that this did differ from the 442- pl. 598. 


common caſe of a deviſe upon condition in terrorem; for it has al- 
ways been held that where there is a deviſe over to a 3d perſon 
for non- performance of the condition, there if the party marry 
without conſent, &c. all ſhall go to the 3d perſon, beeauſe he hath 
a conditional intereſt by the will, and if there be no deviſe over, 
then it is eſteemed only in terrorem, and the party ſhall have the 
legacy notwithſtanding the breach of the condition; but here this 
is tantamount, or as ſtrong as a deviſe over, when the party him- 
ſelf ſaith, that if ſhe marricth without conſent, ſhe ſhall have but 
20 l. per ann. But to that it was anſwered by the lord chancellor, 
that this differed not from the reaſon of the common caſe of a deviſe in 
terrorem, and the reaſon he ſaid he had from my Ld. Ch. J. Hale, 
who (when it was objected in another caſe in this court, that this 
court will not make men's wills for them, and give their eſtates 
quite contrary to their intents) anſwered, that. this court holds plea 
of legacies, and judges of them by the rules of the civil law, and by 
that law any condition added to reſtrain marriage is void; ſo that 


where an intereſt doth not accrue to a 3d perſon by the breach of the 


condition, ſuch a condition is void, and only in terrorem, and fo the 
500 l. was decreed to the plaintiff, But if it had appeared that 


any ſurpriſe or bribes, &c. had been uſed in obtaining a young maid 


to marry unſuitably, perhaps this court would order it other- 
wiſe. 2 Freem, Rep. 41, 42. pl. 45. Mich, 1678. Hicks v. Pen- 


darvis. 


16. Bond to pay the final condemnation of the court of Dover if Ibid. It is 
judgment be in that court againſt the obligor, and he appeals pro- id hae 


perly, and the ſentence be repealed, the obligor ſhall be eaſed of 
the bend, Chan, Caſes, 306. Hill. 29 & 30 Car, 2. Stock v. 


Dencw. 
17. A feme 


in a nota 
tiat it is 
dmitted at 
law mnt in 
equity. 


1 
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The re- 
porter adds 
a quære, if 
he would 
at all re- 
lieve againſt 
the forte: - 
ture, if A. 
had not 
made ſuch 
offer by 
his anſwer, 
ſo as he 
might be 


paid the 2001, Ibid, 


fendant ſhould firſt give ſecurity to be approved by the maſter to 


Jill. 25 Car. 2. Powell v. Morgan. 


fuſed; whereupon the lord chancellor decrecd the payment of the 


Condition, 


17. A feme covert, having power by will to deviſe lands, dc- 
viſes them to her executors r pay 5004. out of them to her ſon, pro- 
vided, that if the ſon's father gives not a ſufficient releaſe of goods in: 

ſuch a houſe to her executors, that then the deviſe of the 500 l. ſhould 
be doid, and go to the executors, After her death a releaſe was ten- 
cred to the father, and he refuſed; but on a biil brought by the fon 
againtt the executors and the father, the father anſwered that he 
was nw ready to releaſe, tho' for tome reaſons he had before re- 


500 J. and ſaid it was the ſtanding rule of the court, that a fortei- 
ture thould not bind where a thing may be done after, or a com- 
penſation made for it; as wher2 the condition is to pay money, &c. 
and though 1t 1s generally binding where there is a deviſe over, yet 
in this caſe, the will ſaying that it ſhall go to the executors, it is no 
more than what the law implied. 2 Vent. 352. Paſch. 33 Car. 2. 
in chancery. Cage v. Ruſſel. 

18. Where there is an agreement to de a thing upon a penalty, 
the penalty can never be demanded in equity, if the party per- 
forms that for the not doing whereof the ſecurity or penalty is 
given. Arg. 2. Chan. Caſes 88. Paſch. 34 Car. 2. in caſe of Hele 
v. Hele. | | | 

19. M. poſſeſſed of a leaſe for years aſſigns it to D. on condition 
not to alien without licence. M. without licence mortgaged the leaſe, 
and then becomes a bankrupt, Aſſignee of the commiſſioners prays | 
relief againſt the forfeiture ; M. by anſwer waves the advantage, 
if the 2001. which was the conſideration of his aſſignment, may be 
repaid him. It was inſiſted that M. had taken bond of D. and 
alſo that M. had actually come in as a creditor before the commiſ- 
ſioners, and paid his contribution money. But lord chancellor 
would not relieve againſt the forfeiture without payment of the 
200 J. 2 Chan. Caſes 127. Mich. 34 Car. 2. Davis v. Morcton. 


20. The baron of leſſee, after his wife's death, aſſigned two leaſes, 
in conſideration whereof the aſſignee gave bond of 300 l. to pay the 
baron 20 l. per ann. for life, and all the rent to the leſſar; the aſ- 
ſignee brought a bill to be relieved againſt this bond, for that the 
leaſes were forfeited for non - payment of the rent. But having had 
the full benefit of the leaſes, notwithſtanding the forfeiture, He af 
terwards re-entring 91 payment of the arrears, the court decrced 
the plaintiff to pay the defendant, the leflec, all the arrears of the 
201. a year, and to continue the payment thereof as it grows due ; 
but it being ſuggeſted in the bill that the wife, before her marriage 
with the defendant, had aſſigned the leaſes to truſtees for the ute 
of her children by her former huſband, it was order'd that the de- 


indemnify the plaintiff againſt the ſaid children. Fin. Rep. 49. 
21. A. deviſed to C. his younger ſon, lands called 8. Proviſo if 
C. be hinder'd enjoying thoſe lands, be ſhal! have his lands in B. C 


18 


Ow Oye 


Condition. 


zs evicted of a moicty by a ſtranger, without the privity of the 
heir at law. The lands in B. are of much greater value than thoſe 
called S. Per North K. this is a condition that lies in compenſa=- 
tion, and decreed C. to have only a ſatisfaction pro tanto out of B. 
and decreed accordingly. Vern. Rep. 270. pl. 265. Mich. 1684. 
Tyle v. Tyle. . | 

22. An. inſurance was made to farmers of the duty on ſea-coal, 
to pay money if the duty ſhould determine before ſuch a time.* The 
duty in ſtrictneſs might perhaps be ſaid to determine, yet the duty 
being enjoy'd by the inſured, or they having made ſome compoſi- 
tion touching the ſame, and ſo nt damnified, their plea that the 
duty determined before the time agreed on was over- ruled. and 
they ordered to anfwer. 2 Vern. Rep. 10. pl. 6. Mich. 1686. 
Knightley, alias Robinſon v. Burdett. : | 

32. A. the father. makes a valuntary ſettlement upon B, his eldeſt 


| fon in tail male, remainder to C. a ſecond ſon, &c. in which is a pro- 


wiſe, that if B did nit pay to C. 600!. at his age of 21, then the 
eſtate of B. both in law and equity, ſhould ceaſe. A. having after 
wards married a 2d wife, by deed raking notice of the former ſettle= 
ment, and that B. had net paid the money according to the proviſo, 
conveys the fame lands to the uſe of his children by his laſt wife. The 
plaintiſf 's bill was, to be relieved againſt the forfeiture for non- 
payment at the preciſe day; but in regard the conveyance was 
purely voluntary, and the father might have put what conditions or 
reſtrictions upon his ſon he thought fit, and the proviſo being ſpe- 
cial, that for non-payment at the day the ſon's eſtate both in law 
and equity ſhould ceaſe, the court refuſed to relieve the plaintiff, 
and diſmiſſed the bill; and the rather for that the plaintiff had fer 
up a releaſe againſt his father, which was obtained by turpriſe z and 
the deed in law was defective, and amounted only to a declaration 
of truſt. Vern. 456, 457. pl. 431. Paſch. 1687. Longdale v. 
Longdale. | 
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33. A legacy was given on condition, that /rgatee ſhan't diſpute Fin. Rep. 49 
or interrupt her will; the legatee conteſts the validity of the will. 72vel v. 


Per Cur. There was probabilis cauſa litigandi and *twas not a 
forfeiture of the legacy. Per maſter of the rolls. 2 Vern. 91. pl. 
86. Mich. 1688. Powell v. Morgan. 

34. A. having 5 daughters and teifs*d of land in fee of 10,0091. 
value, ſettles it ſo that in cafe his eldeſt daughter ſhould ww:thin 6 
months after his deceaſe pay 6900 l. amin his other 4 daughters, then 
the eldeſt to have the land; no payment was made in the 6 months, 
but within that time application was made by her to the truſtees to 
join in a mortgage or ſale to raiſe the money, but that not taking 
effect ſhe brought her bill and ailigned her intereſt to the plaintiit, 


In caſe of default by the eldeſt daughter the land was d-v:i/ed over on 


the like condition. Per commiſſioners ; this being a power coupled 
with an intereſt is relievable, and the court may enlarge the time, 
and hath uſually done it even in cafe of a condition precedent. 2 


Morgan is 
not S. C. 


Vern, 166. pl. 153. Trin. 1699, and ibid, 222, pl. 202. Paſch. 


1091. Woodman v. Blake, 


35. When 


342 Condition. 


A- cerzied 35. When the perſon, that is to receive benefit, by practice, or 
7 bis % contrivance prevents the performance of a condition, equity will re- 
Fay 15 - " : . . 

diughter heve. Admitted per lord Somers. 2 Vern. R. 344. Hill. 1697. in 


808 l. and cafe of Carie v. Bertie. | 

x default 

ere f t 

the {aid daughter, and ber he rs. The for deviſed it te bis mother for life, and afterwards to an in- 
furt and bis heir. "The mother and daug iter combine together, and the mathe» refuſed to pay the 500 l. 
Sy <vbich means the Hate wwould be forfeited te the daughter, and the infant defeated. Decreed that 
the mother pay one third part of the gcol. and that if ſhe refuſe, chen the infant paying the whole, 
ſhall have it to him and his heirs againſt them both. But if the mother pays one third, then the to en- 
Joy tor her life, Fin. Rep. 231. Trin. 27 Car, 2. Hayes v. Hayes. 


36. A. deviſed land to F. S. paying to A's daughter (who is heir 
at law to A.) 10007. J. S. makes default. The daughter recovers 
in ejetment. The heir of J. S. had relief on payment of principal 
and intereſt, though in favour of a voluntary deviſee, and to the 
afkeriſon of the heir, 2 Vern. 366. pl. 328. Mich, 1699. Bar- 
nardiſton v. Fane. _ | 

37. 400/. was left in a purchaſor's hands for 2 years without in- 
tereſt, and zf the wife of A. the vendor releaſed dower in that time, 
then B. the vendee was t9 pay the 4001. elſe to retain it abſolutely, 
A. died, his widow did not releaſe within the 2 years, but brought 
her writ of dower though ſhe died before the recovery of it. But 
*twas inſiſted that this was not in the nature of a penalty, but the 

D 343 ] terms of an agreement, and the meaſure of the ſatisfaction for the 

cContingent incumbrance of dower, and the court would not have 

relieved had ſhe releaſed after 2 years, and decreed accordingly by 
lord Sommers. Ch. Prec. 102. Mich. 1699. Small v. lord Fitz- 
williams. 

2Vern-594 38. Lands were deviſed to J. S. paying the heir 20,000 J. within 

pl. 533. : 

5. C.—— 20 years, at 1000 J. per ann. The heir entered for non-payment as 

* Where for a forfeiture, and though it was urged that chancery ought not 

the party to aid in diſheriſon of an heir, yet lord C. Cowper chancellor ſaid, 

might be ao a 

pvt in as that the entry of the heir in this caſe was only to enforce the pay- 

good a plight ment of the money. As where a mortgagee enters the court can 

* give him intereſt from the time it became payable, and * where 

;rſelf had ever the court can give ſatisfaction or compenſation for a breach of 

been lite - condition they can relieve. 1 Salk. 156. pl. 7. in chancery 1707. 


rally fer- Grimſton v. lord Bruce and Ux'. 
formed | 


chancery | 
will relieve, though the letter was not ſtrictly performed as payment of money, &c. But where the 


condition was collateral and n recempence or value could be put on the breach of it, there no rclief 
could be had for the breach of it. Arg. by Sir Robert Raymond ac-couniel. Ch. Prec. 487. ſoid 
"twas laid down as a rule per lord Somers and cites 3 Ch. cales [135] Bertie v. Falkland, — S. “. 
and C. 12 Mod. 184 per lord Somers, | | 


39- Bill to be relieved againſt the condition of a battomree bond, 
&c. it being not performed in ſome ſmall circumſtances, but denied 
per Cowper C. it being a voluntary undertaking of the obligor, and 
no contract or conſideration that might incline the court to inter- 
pole. Mich. 3 Geo. Canc. Anon. | 

40. Levſe for life or years on condition of re-entry for a forfei- 
ture, or that the leaſe ſhould be void if leflee aliens or afſigns with= 
out licence. In eaſe of fortciture, chancery will not relieve becauſe 

| 'fis 


Condition. 


tis unknown what ſhall be the meaſure of the damages, for that is 
only where there can be a compenſation in damages. g Mod. 112; 
Mich. 11 Geo. Wafer v. Macato, | 
41. J. S. charged his real eſtate with 5001. to be paid his ſiſter 
Alice Herne, within one month after her marriage, but ſo never- 
theleſs as ſhe married with the approbation of his brother Joſeph 
Herne (if living) and in caſe ſhe married without his conſent, the 
5001, was not to be raiſed. Alice Herne married in the life-time 


of Joleph Herne, and without his conſent, and the queſtion was, 


whether ſhe was entitled to the 5001. or not; for here it was ſaid 
that this was a condition only in ferrorem, and that the conſtruc- 
tion of ſuch conditions has always been, that where there is no de- 
vile over ſuch condition is void, otherwiſe were limited over, and 
here it is not. | | 

E contra it was argued that this is a condition precedent, and no- 
thing ariſes or becomes due but upon the marrying with conſent, 
and that this being a deviſe of money out of land, or of a charge 
upon the land, it is to be conſidered as a deviſe of land, &c. and 
governed by the fame rules, and then being a plain condition pre- 


cedent nothing does ariſe, &c. and for this was cited the caſes of 


Fry v. Porter. Berlie and: Faulkland, &. 

"The matter of the rolls ſaid, that the civil law makes no diſtinc- 
tion in penal legacies, between conditions precedent and ſubſe- 
quent, neither does this court as to meer perſonal legacies given 
upon condition of marrying, &c. with conſent, &c. But this court 


* Giffors from the civil law in this, that whereas by that law all con- 
ditions in reſtraint of marriage are vad, but this court ſays they are 


nat void where the legacy is given over and anether perſon particu- 
larly ſubſtituted by the teſtator to have the benefit of it in caſe the con- 
edition be not complied with, but this met be a ſpecial nomination 
as a legatee, and therefore a reſiduary legatee or executor ſhould 
not have the benefit of ſuch w_ and remembered a 
caſe to this purpoſe, that where a legacy given upon ſuch con- 
dition of marrying with conſent, and if not that it ſhould fink into 
the reſidue of teſtator's eſtate which he gave to F. S. Cc. It was 
held that though the marriage was without the conſent, yet the 
legacy was not loſt becauſe it would have been the ſame if teſtator 


had faid nothing about its finkiug into the reſiduum, and there- 


fore was conſtrued only in terrorem. 9&9 it is in the caſe of a truſt 


of a term limited of lands for raiſing portions with ſuch reſtriction, 


this court governing itſelf by the fame rules as in caſe of a deviſe 
of a legacy with ſuch condition, becaute though the term be a legal 


[ 344 } 


eſtate and intcreſt, yet the tr of the term is a creature of equity 


enly, &c. : 

But it is otherwiſe i caſe 75 a deviſe af lands, there conditions pre- 
cedent, aud ſubſequent take place, &c. and this was Fry and Porter's 
caſo of an infant bound by condition, relating to her marriage being 
a condition precedent, and held that the pretent caſe being à charge 
upon land is to be governed by the ſame rule, and i3 t5 be confi lered 
as land, the will muit be atteſted in the ſame manner, &c. and this 


| being plainly a condition precedent, and nothing veited (as is in 


caſe of a truſt term where the term 15 volted and the truſt only left 
N 7 
open 
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Condition. 


open) it is too hard for this court to charge the land contrary to the 


expreſs will of the teſtator, and to ſay the money ſhould be raiſed 
when the teſtator has ſaid it ſhall not, &c. and held that a charge on 
the land can't ariſe, &c. otherwiſe than as a deviſe of the land itſelf, 
wherefore the bill was diſmiſſed as to this point; for Alice the le- 
gatee were Cited Saliſbury v. Bennet, 2 Vern. 1 Ch. Ca. 22. Bel- 
laſis v. Ermin, and ibid. 58. Fleming v. Waldgrave. But as to 
this it was ſaid by Mr. Attorney General, and agreed by his ho- 


nour, that the legacy there veſted immediately, it being given up- 


on her not marrying without conſent, &c. and his honour remem- 


bered a like caſe in time of Wright S. C. where the condition 
being if ſhe did not marry with conſent, &c. and the legacy was 


decreed her immediately, and ſhe to enter into a recognizance to 
refund in caſe ſhe marryed without conſent, &, Ms. Rep. Mich. 


| 4 Geo. 2. Chanc. Reves v. Herne. 


[For more of Conditions in general, ſee Accord, Actions of Aſ- 


ſumpſit, Apportionment, Arbitrement, Covenant, Deviſe, 

Entry, Grants, Heir, Mortgage, Notice, Obligation, Plcad- 

ings, Policy of Infurance, Rent, Reſervation, Tender, "Tout 
Temps Prift, and they proper titles. 


Confeſtion; 
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; Confeſſion. 


(A) What ſhall amount to it Actions of which 
Advantage ſhall be taken. And in what Caſes, 
and how the Confeſſion muſt be, or may be. 


I, aſt. Per Marten, if the defendant confeſſes waſ? in his pro- 
| te/tation and pleads no waſte done, the plaintiff ſhall have ad- 
vantage of the confeſſion contained in the proteſtation quod non 
negatur. By which he pleaded no waſt done, and ouſted the pro- 
teſtation out of the plea. Br. Confeſſion, pl. 69. cites 11 H. 6. 1. 
21. In detinue of a cheſt of charters and of a charter ſpecial, if tne 
plaintiff will confeſs the action, he ought to 2 410 it ar the plaintiff 345 J 
has counted. Br. Confeſſion, pl. 56. cites 11 Hf. 6. 29. and Fitzh. 


Detinue, 11. | 
3. If i ue is join'd, and after the defendant or tenant pleads re- B.. Traverſe 


b , 5 a ; r &c. pl. 
leafe of the plaintiff after the laſt continuance, and he ſays that not 3 
bis deed after the laſt continuance, or that he made it before and not S. . 
after, this by ſome is a confeſſion of the deed. Br. Conteſſion, pl, In 27 


: the defen- 

42. Cites 21 H. 6. 9. duant plead- 

ed not guilty 
and ſo to iſſue, and day given till another term, and meſne between theſe the plaintiff releaſed to ive 
cefendant, &c. and at the day other continuance was taken, at which day the defendant ſaid that the 
paint if by the deed bearing date before the lad continuance, and primo deliverat” te bun after the laſh 
continuance relraſed to bim, &c. and the plaintiff ſaid that the delivery was ben it bore date abſque 
hoc that it was delivered after the laſt continuance, and per tot Cur, the plaintiff ſhall be barr'd by 
canfeſſion of the releaſe after the action brought and after the treſpaſs done, but per Cur. the praintiff 
Tug ht bave ſaid that be did not deliver the deed after the laſt continuance without ſaying mere, Br. 


Negativa, &c. pl. 43. cites 16 E. 4. 5. 


4. The defendant juſtified that the beaſts eſcaped into the land of 
the plaintiff and ſpoiled his graſs, and he fre/hiy re-too%, and no 
plea, but is a confeſſton of the treſpaſs, by which he preſcribed in the 
eſcape. Br. Treſpaſs, pl. 155. cites 22 H. 6. 36. 

5. In debt the defendant pleaded —_ and at the day of Ven. 
fac. made default, the plaintiff prayed judgment upon the obli- 
gation, and by the opinion of the court he ſhall have it; for this 
is a confeſſion of the obligation as he had pleaded acquittance, Br. 
judgment, pl. 79. cites 5 E. 4. 7. 3 | 

6. In treſpaſs the defendant juſtified the tating by licence of the 
Plaintiff to detain in 2 for Icl. which the plaintiff owed him, 
and the defendant emurred, by this the debt is confeſſed. Br. 


Confeſſion, pl, 65. cites 5 H. 7. 1. 
Vol. V. . 


e 7. Cora 
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7. Contra it feems, if he had taken the debts by proteſtation and 
demurred upon the bar. Ibid. 

B-.Eftoppel, 8. In formedon, per omnes except Huſſey, if the tenant pleads 
Py ate) warranty with aſſets, which is found for the demandant upon traverſe 
* f of the aſſets, by this the demandant has confeſſed the warranty, and 
Co are all the ſhall not ſay not his deed after, for he cannot deny the aſſets with- 
editions, dut out confeſſing the warranty as it is faid there in a nota ; but Brooke 
' printed for ſays it ſeems to him, that in this caſe the demandant may ſay pre- 
5 H. 7. 2. feſtando, that the deed is not the deed of his anceſtor, and pro placito 
_ +] nothing by deſcent ; and tf this plea be found for him he ſhall plead 
Brizn, if a non eſt factum after. Br. Confeſſion, pl. 62. cites 5 H. 7. 2. 3. 
man pleads s f 
eins paſſa by the debt, he cannot give in 3 that non eſt factum; becauſe by the pleading the 
deed is confeſſed ; quod nota & quære. Br, General Iſſue, &c. pl. 79. cites 5 H. 7. 3. 


9. Not e is no confeſſion of the tenure; contra of pleading 
riens arrear. Br. Verdict, pl. 56. cites 9 H. 7: 3. | 

| Brownl. 89g. 10. Debt upon an chligation to perform an arbitrement, the de- 
es fendant pleads the plaintiffs releaſe ; iſſue is joined upon it, and 


found with the plaintiff. He has judgment, Affirmed in error, 


although the plaintiff did not alledge any part of the arbitrement 


and a breach of it in the defendant. The law requires that when 


it is pleaded, that no arbitrement was made, not where the arbitre- 

ment and breach of it are confeſſed, as in this caſe is impliedly 

done. Jenk. 280. pl. 4. cites Mich. 3 Jac. Jeffery v. Grey. 
B-owwnl, 89. IT. Ss of a bond for performance -4 covenants, and the defendant 
5. C. pleads a releaſe, and iſſue is joined upon it; for the plaintiff 12 


forced by the defendants plea 10 anſwer to the releaſe, and has no 


occaſion to ſhew any breach of covenant for the reaſon aforeſaid. 

Jenk. 280. pl. 4. cites Mich. 3 Jac. Jeffery v. Grey. 
[ 346 ] 12. So in an aſſiſe, where the tenant pleads a releaſe, the diſſeiſin 
| is impliedly confeſſed. This is the reaſon that where not guilty is 
pleaded in treſpaſs, a releaſe cannot be given in evidence; for Nen 
evidence and the defendant's plea are contrary. A releaſe implies 
4 1 of the treſpaſs, and à diſcharge of it by the releaſe. Jenk. 

200. pl. 4. | 

13. There is a great difference between a direct confeſſion of the 
party by a bene & verum, &c, and a nient dedire, or a demurrer ; 


that is, between a direct confeſſion of the party againſt himſelf, and 


an admittance by imp/ication, or a uerdict finding it, or the like; 


as in 2 H. 7. 16. if a man bring an action of treſpaſs againſt A. 


quod ipſe ſimul cum B. & C. did the treſpaſs, and does not ſue them 
all, v; writ ſhall abate ; and ff he bing his action againſt A. 
and he plead the trefpaſs done by him, and B. and that the plaintiff 


releaſed to B. and the plaintiff traverſes the releaſe, yet his actions 


{hall not abate ; So 9 H. 7. 3. if a man avow for two rents, and 


the one of his own ſhewing appears not due, the whole avowry is 


vicious; otherwiſe if it were fo found by verdict; Per Hobart Ch, 


J. Hob. 164. Mich. 10 Jac. in caſe of Colt and Glover v. Co- 
ventry and Litchfield (Biſhop of.) | 


14. Proof 
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Confeſſion, 


14. Proof upon the condition of an obligation of an apprentice by 


a voluntary confeſſion is good. Jenk. 300. pl. 63. 


346 


Hod. 93. 


1 126. 


confeſſion or otherwiſe, touching the embezling his maſter's goods ; Gould v. 


Death, 
8. F . and 


ſeems to be 8. C. 


15. If in troder and converſion, the defendant pleads a ſpecial 
plea he muſt confeſs a converſion; per Holt Ch. J. 2 Salk. 654. 
pl. 2. Mich. 10 W. 3. B. R. in caſe of Hartford v. Jones. 

16. A:count againſt the defendant: as bail:ffs, Sc. for 132 buſhels 
ef wheat to the value of 201. the defendant pleaded, that plene com- 
prtavit, de pred', 132 buſhels ; the plaintiff replied, that non com- 
prtavit, upon which they were at iſſue, and the plaintiff had a ver- 
dict ar j:: toment that the defendant computet, aud he appearing up- 
on the gapias ad computandum, there were auditors aſſigned, who 
afterwards delivered in the account, (viz.) that the defendant had 
confeſſed to them the receiving 120 buſhels of light wheat ad merchan- 
dixandum; but that be, at the requeſt of the plaintiff, had mingled 


ten buſhels with it to make it fit for 2 and craved allowance of it, 


and of ſcveral other particulars in Engliſh 3 and upon demurrer the 
plaintiff had judgment to recover for the 132 buſhels of wheat, for 
which he had declared, and not ad valorem ; becauſe by this plea 


of plene computavit, the defendant confeſſed he had received 132 


buſhels, but that he had fully accounted for ſo much, when before 
the auditors he had only accounted for 120 Buſhels, which muſt be 
an imperfect account, and that is the ſame thing as if he had refuſed 
to account; and the reporter adds a nota, that in ſuch caſes, if the 
judgment had been quod recuperet ad valorem, it had been wrong. 
Lutw. 58. 63. Mich. 11 W. 3. Pierce v. Clerke. 


Cez () By 


_— Confeſtion, 


(B) By Attorney or Baily, in what Caſes. 


1. IN aſſiſe the bail of the tenant cannot confeſs the diſſciſin. 
Br. Confeſſion, pl. 47. cites 22 Aſſ. 45. 
Fitzb. At- 2. In treſpaſs the defendant alledged, that the plaintiff was his 
torney, pl. villein, and becauſe the plaint!ff”s attorney could not deny it, the 
eee court awarded that the plaintiff take nothing by his writ. The re- 
Br. Arore porter ſays, that when this conuſance of villeinage was received by 
ney, pl. 29, attorney, all the juſtices“ of the one bench and the other were preſent ; 
cites S. CO. quod mirum ! ideo quære &c. Hill. 44 E. 3. fol. 2. b. pl. g. 


| pong hateway v. the biſhop of Wincheſter, 

quod mi- 0 | 

1m Fitzh. Villeinage, pl. 40. cites Hill. 23 H,4.5.P. -Keilw. 155. a. 8. pl. 118. 
S. P. and cites S. C. Jenk. £2. pl. 100. cites S. C. But ſa;s that the attorney has his warrant 


ad petdendum & lucrandum ; and though this refolution was in the preſence of the judges of both 
benches, yet it was not their reſolution ; for the power of an attorney relates to the matter in demand, 
| as appears by his warrant ; but that it a rativs babends be brought, ſuch a confeſſion may be receiu- 

e.. Jenk. 283. pl. 12. S. P. as to villeinage; for it is a final bar, as a retraxit, which requires 
a pe ſonal acknowledgement, | 


[347] 


3. In debt, if a man is condemned, the attorney of the plaintiff 
cannot confeſs the gree [ ſatisfaction] of his maſter after the year; tor 
after the year his warrant is expired as to confeſſing gree | ſatisfac- 
tion,] and he ought to have a new warrant. Br, Satisfaction, pl. 


29 H. C. 49. 


c) The Force and Zfe of a Confeſſion, and 
where it is contrary to a Verdict. 


3 5 TN. denc anno 17 The defendant pleaded a releaſe of all 
&. aclions anna the 16 and to any treſpaſs after, not guilty , 
accordingly, the plaintiff ſaid, that the releaſe was by dureſs and ill; for by this he 
-- roy confeſſes that it was done anno the 16 and fo his action falſe, and 
contra if it Jo of his confeſſion it bail abate. Br. Treſpaſs, pl. 243, cites 22 


had come All. 86. 
by verdict; 


2. In afſi/e the tenant pleaded in bar, and conſeſſed an ouſter ; the 
plaintiff made title, and feund fer him, and that he was neither 
ſciſed er diſſeiſed, and yer the plaintiff recovered. The reafon 
teems to be, in as much as the defendant has confeſſed an ouſter, 
which proves that they were ſeiſed and diſſeiſed, when the title is 
found for them; For conſeſſion is ſtronger than verdict, Br. 
Confeſſion, pl. 49. cites 44 Aſſ. 6. | 

A.. Verdict, 3. In debt it was agreed, that if a man mates an ebligation, and 
3 delivers it as a deed to a third perſon, to the intent that when the 
"or en f- Ohlicee has delivered to him an indenture, &c. then to deliver it ts th: 
eat, pl-4. oblige, and the Mligee gets it before the indenture delivered, and ſo 
ee non elt factum, and upon the iſſue thereof it is found that it is not 
3-2. . $15 deed, yet the plaintiff ſhall recover, becauſe he has confeſſed in 
5 . 3 pleading 


he 
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Confeſſion, 247 
pleading that it is his deed ; for he has confeſſed delivery as a deed, 
Br. Confeſſion, pl. 38. cites 9 H. 6. 37. 

4. But etherwiſe it is as if he had ſaid, that he had delivered it in as 
an eſcrole upon condition as above, and after this performed to deliver 
it to the obligee as his d:ed; note the diverſity ; confeſſion and ver- 
dict, and the one contrary to the other ; the confeſſion {hall bind, 
and the verdict ſhall be void. Ibid. | : 
5. Where a man brings a joint action, and in pleading by repli- Bt. Friets 
cation or otherwiſe, after ſeveral bars pleaded, he confejJes that his —_ 36 Kl. 
action is ſeveral, the writ thal! abate; quære, where ſuch matter 6. 25. S. C. 
is found by verdict, there the plaintiff ſhall recover, and ſhall be 
amerced alſo; and ſo ſee that confeſſion is ſtronger than verdict. 
Br. Confeſſion, pl. 22. cites 36 H. 6. 30. 

6, Where it is confeſſed upon examination of the bert g, that he 
has returned a man outlawed contrary to a ſuperſedeas, and has re- 
turned the copies of the exigents, and not the writs themſelves, there 
he ſhall be amerced, and there needs no indictment thereof againſt 
the ſheriff to bring him to anſwer, and this by reaſon of his con- | 248 
feſſion; quod nota. Br. Confeſſion, pl. 32. cites 5 E. 4. 5. per 
Markham and other juſtices. | 
7. Confeſſio facta in judicio one probatione major eff, Jenk. 


102. pl. 99. | 
8. At common law, where the defendant or tenant confeſſed the 


action, he might have a writ of error notwithſtanding ; tor the 


record conſiſts of ſeveral things. Upon an indictment of felony, 
and a confeſſion upon it, a writ of error lies if the error be apparent; 
but the error ought to be allowed by the court before the writ of 


error be allowed. Jenk. 134. pl. 73. 


Cc3 (D) Judg- 


5 
: 
— 
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.348 Confeſlion, 


(D) Judgment. In what Caſes Judgment ſhall be 
given upon the Confeſſion ; and at what Time. 


1. IN aſſiſe it was ſaid for law, that if a thing be confeſſed in plead- 
ing, and the verdic! found contrary, - judgment ſhall be 
upon the confeſſion, &c. Er. Confeſſion, pl. 26. cites 28 Aff. 17. 
2. But if a thing be confeiled in pleading, and after the iſſue is 
taken in 7 in point of the aſſiſe, or in another action the general 
i/ſue is taten, ſo that the other matter is _— from the pleading, 
er is nat entered, there the confeſſion is waived, and the verdict only 
ſhall take effect. Ibid, 5 
3. In aſſiſe the tenant pleaded in bar and confeſſed an cufter ; the 
Plaintiff made title, which title was found, and that the Plaintif 
was not ſciſed, yet the plaintiff recovered by reaſon of the confeſſion 
of the ouſter before, for he cannot be ouſted if he was not ſeifed 
for the conuſance ſhall take efteft though the contrary be found by 
verdict, Br. Confeffion, pl. 27. cites 28 Aff. 34. | 
Br. Re- 4. Where it is confeſſed by implication in pleading, that the de- 
pleacer, fl. fendant in treſpaſs vi & armis is a lord, there, though the defendant 
18 pleads to iſſue, and the verdict paſſes for tie plaintiff, he ſhall not 
; recover, becauſe it appears by the pleading that the action does not 
lie vi & armis againſt the lord. Br. Confeſſion, pl. 34. Cites 10 
E. 47. | | 
5. tr præcipe quod reddat againſt fon three confeſſed the action, 
and the fourth Tres that he held jeintij with the two, abſque hoc that 
the third any thing had; judgment ſhall not be given upon the con- 
feſſion till the iſſue be tried; for this goes to the whole writ ; quod 
nota. Br. Confeſſion, pl. 1. cites 27 H. 8. 30. 
Browrl. 195. 6. In aſſault and battery the defendant _ not guilty, which 
Glaſsbroos was entered, and now he would confeſs the action, which the 
4 2 plaintiff was unwilling to accept, becauſe the defendant had ſome 
the plaintiff influence over the ſheriff before whom the inquiry of damages 
denied to ſhould be. The prothonotaries all ſaid, they had never known a 
im _ confeſſion refuſed if offered before the niſi prius ſealed ; but however, 
ke having the court in their diſcretion refuſed it, as well becauſe the wound- 
taken out ing Was grievous as to avoid error, Hob. 220. pl. 292. Paſch. 16 


— 


is venire, 5 3 
dete Jac. Claſebrooke v. Liveſay. 
thoſe errors ; 35 

which had eſcaped in the proceedings by that confeſſion, were not holden as they are aſter trial. The 
matter was much controverted by the court, 204 they were of ſeveral opinions, but becauſe the plain» 
ritt always prays for the conteſſion, it ſeems de might refuſe it; and afterwares it was adjudg*d that 
is Hu not be received, it afpprering to the court ebe only a proetice to en the plaintiff damages. 
e 31. Lively v. Glal:brook, S. C. c accorolngly, 


7. In debt for an eſcape of one in execution, the defendant plead- 
ed nil debet, and after iſue joined thereupon, the defendant offered 
L 340 J v conſeſs the action with relitta wverificatione, and upon motion the 
court refolved that he cannot do. it without the conſent of the 
plaintiff, becauſe many defects are aided by a verdict. 2 Jo. 156. 
Irin. 33 Car. 2. B. R. Cooling (the marthal's) caſe. | 


8. Treſpaſs 


Conkeſſion. 


8. Treſpaſs for taking his cattle in A. defendant juſtified a taking 
in B. ty proceſs with an impo//ible tefle virtute cujus he took them 
and traverſed the taking in A. Upon this traverſc iſſue was joined, 

and found for the plaintiff, and damages aſſeſſed. It was objefed, 
in arreſt of judgment, that this iſſue was immaterial ; for it is all 

one where the defendant took them ſince he took them without warrant, 
the proceſs being void, quod fuit conceſſum. It was moved then 
for a re-pleader, and per Holt Ch. J. a re-pleader cannot be where 
there is a 1 705 confeſſed, and the verdict was ſet aſide, and a writ 
of inquiry, becauſe the iſſue being immaterial, the jury had no 
power to inquire of damages, and judgment was entered for the 
plaintiff on the confeſſion, and not upon the verdict, 1 Salk. 173. 
pl. 1. Trin. 8 W. 2. B. R. Jones v. Bodinham. 

9. Judgment was confeſſed in ejeciment, after not guilty pleaded. 
Ld. Raym. Rep. 345. Trin. o W. 3. Anon. | 

- -KOs Where the defendant pleads an ill plea, but the matter, if 
muell pleaded, might have amounted to 4 god bar or juſtification, 
judgment can never be given againſt the defendant, as by confeflion 
but where the matter, though never ſo well pleaded, could fignify 
nothing, judgment may in ſuch caſe be given, as by confeſſion 
as if in caſe for calling him thief the defendant ſhould juſtify, for 
that he received a thief, Per Holt Ch. J. 1 Salk. 173. pl. 2. tin. 
2 Ann, B. R. Staple v. Haydon, E-- 
11. 4 Alun. cap. 17. ſ. 2. All the ſtatute of jesfails ſhall be 
extended to judgment entred upon confeſſion, nihil dicit, er non ſum 
informatus, in any court of record ; and A Judgment fhall be 
reverſed, nor any judgment upon any writ of inquiry of damages exe- 


cuted thereon be ſtayed or reverſed for any thing which wou'd have 


been aided by the flatutes of jeofails in caſe a. verdift had been given 
in the aclion, ſo as there be an original writ er bill, and warrants f 
attorney duly filed, | \ | 
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1349 Confeſſion, 


(E) Of one, in what Caſes it ſhall bind another. 
| Succeſſor, &c. 


1. JN error, Shard ſaid that he ſaw in the eyre of Northampton, 
that an abbot confeſſed a deed, and by this his ſucceſſor was 

charged fer ever, Br. Confeſſion, pl. 29. cites 34 Afl. 7. | 
2. And per Wich. if an abbot or prior be brought into court by 
roceſ of law in præcipe quid redidat, and he comes and confeſſes the 
aclicn, this Hall bind the ſucceſſor, not by reaſon of the confeſſion only, 
but becauſe he, by this, is to execute the demand of the action, and the 

ſucceſſor may have writ of right. Ibid, 

17 :» , 3. Cntra of ſuch confeſhon in writ 5f annuity ; for this goes to 
e the perſon, and there does not lie writ of right, and there fore there 
e the confeſſion ſhall not bind the ſucceſſor. But as to this point 


ale his they were in doubt, and ſo as to this they adjourned. Br. Confeſſion, 


fuccer pl. 29. cites 34 All. 7. 
bound tor FBS : | 
ever; quod rotag and ne fali/fing ſpall. ſerve; per Cur. Br. Confeſſion, pl. 2. cites 9 H. 6, 2, 3. 


oO ] 4 So it is of warranty confeſſed upon voucher, where an abbot 
[ 35 comes by proceſs, and if he there — the deed to be the deed of 


the warranty of the abbot or convent, which is not fo, yet the 


ſucceſſion is bound by this confeſſion. Br. Confeſſion, pl, 29. cites 
34 Af. 7. | | 

LY But confeſſion of the baron, or of the tenant in tail, ſhall not 

bind the feme, or iflue in tail; For per Finch. the iſſue is in a man- 


ner purchaſor, and they were adjourn'd in doubt of the caſe of the 
annuity, Ibid. 


Br. Error, b. The confeſſion of an abbot, who comes and confeſſes before 


E Ses the juſtices, without cgi pending, and without day in court, and 
9 proceſs of the law ſhall not bind the ſucceſſor ; contra where he 
comes by proceſs and confeſſes, Br, Confeſſion, pl. 30. cites 37 

Aſſ. 17. 

7. Dower againſt three, the one diſclaim'd in the tenancy, and 
enither was ready to render dower, and the third made default and 
the render as net accepted becauſe the one made default; for it may 
be that he may come and take the entire tenancy, by which grand 
cape was awarded againſt him who made default, Br. Confeſſion, 
pl. 10. cites 2 H. 4. 14. 8 

8. If debt be brought againſi tro as executors, where the one is not 
executer, nor ever adminiſired, and the executor makes default, and 
the other confeſſes the action, the executor has no remedy but action 
of deceit againſt him who conſeſſed; for he is party to the judg- 
ment; per Littleton, Br. Confeſſion, pl. 43. cites g E. 4. 13- 

9. In replevin it was agreed, that if an abbet confeſſes action, 
tt e ſucceſſor ſnall be bound, and ſhall not falſify. Br. Confeſſion, 
pl. 53. cites 10 E. 4. 2. | 

10. If a quare impedit were brought againſt a common patron and 
his clerk, and the patron ſet forth his title to the advowſon, and con- 
faſſed no plenarty of this prieicntation, and the clerk on the other fide 


would 
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Conkeſſion. 


2 1247 plead that he [was] indudted, &c, which were falſe, yet no I 
7 doubt the patron ſhould have a writ to the biſhop ; for the falſe 7 
4 plea of another ſhall not conclude him, the rather becauſe the pa- 4 
'* tron could not properly contradict his co-defendant's plea in that 3 
I aint, Per Cur. Hob. 193. pl. 245. in caſe of Winchcomb v. x 

(F) As to one, in what Caſes it ſhall aid another. L 


= 1. IN waſte, a man may confeſs waſte againſt a ſtranger, and lar 
| the plaintiff or confeſs diſſeiſin to a ſtranger, and bar the plain= | I 
uf, and well: for the confeſſion againſt a ſtranger is no matter to a 
the plaintiff. Br. Confeſſion, pl. 52. cites 5 E. 4. 7. 


(G) By what Perſons. Baron and Feme, &c. 
T. DOFER by baron and fee, the tenant pleaded ne unques Br. Baron 


= gue dower &c. and the demandants confeſſed it, and 1 4 
* werenot ſuffered by reaſon that the feme was covert, by which they 44 E. 3. 10. 1 
acknowledged by fine, and the feme was examined; quod nota. S. C. | 1 


Quære upon confeſſion; note the diverſity. Br. Confeſſion, pl. 5. 4 
Cites 44 E. 3. 12. 5 | | | 351 ] 1 
2. Confeflion of baron and feme covert was taken of a d:ed wk I 
_ impcach ment of __. Br. Confeſſion, pl. 59. cites 45 E. 3. mat, gl 5 
3. If the defendant prays aid, and the proyant [prayee] comes 
and offers to join, the defendant cannot waive the aid and plead 
alone; but he may confeſs the action in ſpight of the prayee. Br. 
Confeſſion, pl. 57. cites 4 E. 4. 28, 29. per Pan 7 
4. If præcepe guod reddat be brought again/? baron and feme by 
the ting, it ſhall be intended that they are ſeiſed in jure uxoris, 
and there, if the baron confeſſes the action, the feme has no 
remedy ; per Cateſby quod Markam J. conceſlit. Br. Confeſſion, 
pl. 33. Cites 7 E. 4. 17. | 
5. But where tenant for life is impleaded or makes default, and 
the baron is ſeiſed in jure uxoris, who has the reverſion, there he 
ſhall not be permitted to confeſs the action; for receipt is to defend 
the right, and not wo „ &. Ibid. 
6. If an infant confeſſes the action, the confeſſion ſhall not be &. C. Br. 
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accepted, becauſe he is an infant. Br. Confeſſion, pl. 36. cites 9 ger 
E. 4. 34. Per Moyle and Dandby. 43 E. 3. 5. 


= | (H) Puniſhed 


r ̃ ͤ DE HO ⁵˙ 


357 


— 


Br. Fines 

per Con- 

temp?, pl. 3+ 

cites S. Co 

— Br. Im- 

priſonment, 
J. 1. cites 
C. 


Confeſtion, 


(H) Puniſhed or favoured. How far; 


T. Jp Here a man denies his own deed which is found againſt him 
by ver dict, he ſhall make fine and ſhall be impriſoned; fo 
if he pleads a falſe deed or releaſe, but if he confeſſes the matter be- 


fere verditt, fo that judgment is had upon his confeſſion, in this caſe 


he ſhall only be amerced, and ſhall not make fine or be impriſincd ; 
and ſo fee that in ſome caſe a man's confeſſion thall not be as ſtrong 
3 a man as a verdict, nota, Br. Confe ſſion, pl. 3. cites 33 
H. 6. 54. | 

2. In treſpaſs they were at iſſue, and now came the defendant and 


 relifia werificatione per ipſum 2 prætenſ, and confeſſed the 


ation, and upon this the plainti F relinquiſhed the damages, and that 
he would not > pany proſecute writ of inquiry of the damages, and 
it was prayed that he thall make fine, and did not, Br. Confeſſion, 


pl. 4. cites 34 H. 6. 43. 


(I) Admitted or inforced, in what Caſes or 
| Actions. 


1. IN attaint, the tenant would hade rendred the action, and the 
court would not receive it without taking the jury for the 
1 the king, and alſo land is not in demand by this writ. 
Br. Confetion, pl. 23. cites 6 Aſl. x. 
2. And it was laid, that in Mortdanceſtor render has been accepted, 
—1 faid no, unleſs the tenant acknowledged the prints of the writ. 
bid. | 
In offiſe jointenancy was pleaded for part and bar for the ret, 
FE: the e becauſe he wn not be 45 ed of the » edt 
the jointenancy and prayed the aſſiſe of the A, and had it quod nota, 
and the writ was not abated in all by the confeſſion of the plea to 


part, = nota. Br, Confeſſion, pl. 25. cites 19 Af; 14. 
4. 


man recovered damages againſt another, and after the 


plaintiff came and would have confeſſed his gree, and prayed to go 


33521 


Br. Jours, 
pl. 21. cites 


« ©, 


* 


quit. Belk. ſaid, you have no day in court, and therefore we cannot 
tell if you be the ſame perſon; and therefore the other, if he has re- 
leaſe, may have ſcire facias upon it, or you may ſue ſcire facias of 
the damages, and then vou will have day in court, and ſo be aided 
by the day in court. Br. Confeſſion, pl. 9. cites 50 E. 3. 18. 

5. In appeal the defendant was convicted, and afterwards pleaded 
parden of the king, and the RR came in perfon and confeſſed that 
he would ſue no further, by which the charter was allowed witheut 
day in court by proceſs or otherwiſe given t7 the plaintiff ts come and 
cos ; quod mirum ! that ſcire facias had not been awarded. Br. 
Confeſfion, pl. 12. cites 11 H. 4. 16. | 

6, The defendant was outlawed and taken by cap. utlag. in ac- 
enunt and pleaded miſucmer, the plaintiff was not ſuffered to confeſs it 
by reaſon of the advantage which the King ſhall have by the outlawry. 
br. Confe ſũñon, pl. 17. cites 21 12. 6, 21, 22, f 
ob Te | | | 7. Ju 


Confeflion. 


7. In præcipe qued reddat againſt baron and feme, if the baren 
will confeſs the action it may be admitted, but if the feme ul 
confeſs the action, her confeſlion ſhall not be accepted. Br. Con- | ; 
feflion, pl. 21. Cites 15 E. 4. 28. per Brian, - 

8. In account as receiver by the hands of the plaintiff himſelf, k 
and of others. The defendant pleaded never his receiver, &c. and : 
offered to make his law, and as to the relidue he pleaded to the : 
country, and at the day given he would have confeſſed the action for f 
part and made his law for the reſidue, The queſtion was, if he 
could do it without the plaintiff's aſſent, and the court doubted 
much, but at length all held, præter Harper, that the confeflion ; 
could not be allowed. D. 265. pl. 2. Mich. 9 & 10 Eliz. Anon. 4 

9. When an action is brought for a thing certain as debt, &c. 
there the defendant may confeſs the action without the plaintiff's 
conſent , but otherwiſe if it be o a thing uncertain, as tre * 
battery; per Warburton J. Noy. 31. Paſch. 16 Jac, C. B. in 
caſe of Liveſly v. Glaſbrook. | 
10. If in an ejecthione firmæ the plaintiff will not indemnify the 
tenant, the court will ſuffer him to conteſs the action, otherwiſe 
not. L. P. R. tit. Confeſſion cites x2 Nov. 1650. B. S. 

11. In ejeftment, the demiſe by the leſſor of the plaintiff to the 
plaintiff was laid to be the 27th of April 1697, which time was nat 

come at the time of the trial; but the tenant had entered into the 
common rule to confeſs leaſe, entry and ouſter. And the court com- 
pelled the defendant to confeſs the leaſe, entry and ouſter ; other- 
wiſe the plaintiff would have been nonſuit, and then he would have 
had judgment m—_ the caſual ejector; although it was objected, 
that the plaintiff could not have judgment, though the verdiet were 
found for him: Ruled by the court of B. R. upon a trial at Bar. 
Le, Raym, Rep. 728, 729. Mich. 8 Will. 3. B. R. Anon. 


(K) Writ ö 
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(K) Writ abated by Confeſſion or Surmiſe. In 


what Caſes and where in Part or in All. 


1. IN cui in vita, the demandont actnotuledged that the tenant entred 
into parcel by another, and not by him by whom his entry is ſup- 
g by the writ, and yet the writ was adjudged good for the reſt. 
£ nel. Dig. 219. lib. 16. cap. 4. ſ. 1. cites Mich. 19 E. 2. Brief, 
1. | 
4 In replevin de averiis ſurs captis, if it appears to the court by 
the confe//i;n of the plaintiff that the defendant has taken only one ox, 
{ 353 ] all the writ hall abate; per Herle. Thel. Dig. 219. lib. 16. cap. 

4. S. 3. Cites Paſch. 7 E. 3. 314. | 
3- In aſſiſe of rent of 101. the defendant pleaded releaſe of Zl. 
thereaf, and the plaintiff cope it, and yet the whole plaint was 
not abated, for it ſeems to be in bar of this part. Br. Confeſſion, 

pl. 45. cites 8 Aſſ. 37. 


And fays 4. In writ again Jo. Curſon and one F. S. Jo. made default, 


that Pan. Kc. J. S. took the entire tenancy and vouched this ſame Fo. Curſin 
1 to — or and the — counter-picaded 4 by 0 — 
that he had &c. and was received thereto without abating his writ, inaſmuch 
2 as he had not expreſsly acknowledged that Jo. Cur ſon was not tenant 
b-cauſ: the the day of the writ purchaſed, notwithſtanding that he had by his 
Plain ff bad writ ſuppoſed Jo. to be tenant. Thel. Dig. 219. lib. 16, cap. 4. 


. 4. cites Hill. 8 E. 3. 376. 


at one 
named in 


the writ bad not diſſciſed bim. Ibid. And ſays fee 11 Aff. g. agreeing. 


5. In treſpaſs of trees cut and carried away vi & armis, the 
defendant ju/Jrfied for eſtovers to take at his will, &c. To which the 
plaintiff ſaid that the defendant ha. _—_— eſtevers to take there 
by view and livery of the bailif &c. Upon which the defendant 
demanded judgment of the writ with vi et armis, inaſmuch as the 
plaintiff has confeſſed that the defendant has right to take the trees 
&c. ved non allocatur becauſe they were not agreed upon the 
manner of the taking. Thel. Dig. 219. Lib. 16. cap. 4. ſ. 5. 
Cites Mich. 8 E. 3. 422. and ſays, See 5 E. 3. 235. | 

Thel. Dig. 6. In aſſiſe, the diſſeiſor pa pf releaſe of the plaintiff of all the 
and perſonal, and the plaintiff confeſſes 

2 | it, % {hall abate againſt all. Br. Confeſſion, pl. 44. cites 
11 9. 

7. 8 17 he confeſſes that any named in the writ is not a diſſiſor, 
or that any of them was at another time acquitted. Ibid, 


| Fireh.Brief, 8. In formeden the tenant would have confeſſed parcel to be given, 


1 and the demandant would have confeſſed that parcel was not given; 


_ = by which judgment was given, firit that the demandant ſhould re- 


of opinion, cover the parcel! confeſſed, &c. and afterwards he confeſſed that the 
that if the other was not given, &c. for otherwiſe all the writ had abated. 
Semanta"t Thel. Dig. 221. lib, 16, cap. 4. ſ. 30. cites Paſch, 14aE. 3. Br. 
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demand was not given, all the writ ſnould abate; but it being moved, that the parties were agreed, 
and conſented that judgraent might be given as above, it was adjudged accordingly. 


9. But Paſch. 41 E. 3. 19. the demandant confeſſed an exception 
talen to the writ for parcel, and yet it ſtood for the reſt, Thel. 
Dig. 221. lib. 16. cap. 4. ſ. 31. . Y 

10. In afſiſe, the tenant as to parcel pleaded jointenancy, and the 3 a 
plaintiff confeſſed it, yet he had the afliſe of the reſt. Thel. Dig. ,;,,. 
219. lib. 16. cap. 4. ſ. 7. cites 14 Aſſ. 8. Paſch. 14 E. 3. Br. 273. nancy made 


and 19 Aff. 14. 21 Aff. 21. and 22 Aſſ. 6. and that % is the hw ES 


in ſcire facias, Hill. 7 R. 2. Jointenancy 8. | 3 

é ; the plaintifF 
id it and demurr'd, and yet the writ was abated, notwithſtanding that it was pending the writ, 
Brooke ſays, it ſeems that it is nut law, Br, Conteſſion, pl. 46. cites 18 Aſſ. 6. 


11. Præcipe quod reddat againſt two, the one diſclaimed, and the 
ether took the entire tenancy and vouched him who diſclaimed, and the 
demandant c:nfofſed that he who diſclaimed had nothing and caunter- 
ſleaded the voucher, and by his confeſſion the writ was abated by 
award, Br. Conf-flions, pl. 40. cites 21 E. 3. 33. 

12. It is ſaid, that in treſpaſs ſuppoſed to be done at a certain year 
aud day, if the plaintiff afterwards in pleading confeſſes the treſpaſs 
to be done at another year and day, his writ ſhall abate. ' hcl. 
Dig. 220. lib. 16. cap. 4. ſ. 8. cites 22 Aft. 86. EPS 
13. Where the writ is of tenements in divers vills, if the de- [ 354 ] 
mandant confeſſes that none 5 the tenements is in one of the wills, the 
writ ſhall abate. Thel. Dig. 220. lib. 16. cap. 4. ſ. 10. cites 


Paſch. 25 E. 3. 41. but ſays the contrary is held Paſch. 29 E. 
2. 3th | 

by In treſpaſs of a clife broken, and F oxen taken vi & armis & 
contra pacem, the defendant juſtified by commnſſion of the king out of 
the Exchequer fer a tax granted to the king, &c. And the plain- 
tiff faid that the place where, Sc. is parcel of his parſonage, and fo 
within 2 Sc. But becauſe the plaintiff had confeſſed that 
the defendant came by warrant of the king, the writ with vi & ar- 
mis was abated; for he ought to ſue by replevin. Thel. Dig. 220. 

lib. 16. cap. 4. ſ. 11. cites Mich. 26 E. 3. 70. & 27 Af, 66. & 

Mich. 28 E. 3. 97. | 

15. In 4ſiſe it was pleaded that the plaintiff himſelf was ſeiſed, &c. * Br. Dixi. 

And the plaintiff maintained his writ by the ſouvent diftreſs of the ſin, pl. 45. 
tenant in claiming ſeigniory, &c. to which the tenant ſaid that the gie, 0 
land wvas held of him by fealty and divers other ſervices, Ic. and that aizitin, but 


he diſtrained for the fealty arrear, &c. And the plaintiff ſaid that _— 0 


the land was nit held of him, &c. Upon which confeihon of the trains g for 


Plaintiff it was held that the plaintiff had abated his own writ, be- ita granger 


' cauſe aſſiſe does not he for fouvent diſtreſs, & but { where the] lord dittrains,the 


” yo . . . © * renant ma 
diſtrains]J. Thel. Dig. 220. lib. 16. cap. 4. ſ. 9. cites 27 Afl. E. ret. 
51. Quære. coss, ut vi- 
5 ' 8 5 detur, as 

Brooke fays, and adde a quatre; for that the plaintiT dated nat demur.— Br. Dikce!s, pl. 33» 


S. C. accordingly. 
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Conkoſſion. 


16. In writ brought agaν]ν,ο Fo, Flammond of Cambridge, one 
Jo. Hammond of Cami ridge came, but the piaiut'y ſaid that he, wo 
appeared, is not the fame perion when he ſued, &c. and that he 
ſued egainſt one Je. Hammond of Houth-Cambriage, by which tis 
=; es 1 Thel. Dig. 220. lib. 16. cap. 4. i. 13. cites Hill, 
39 =» X 8. | 
17. Trap fer a horſe taken; the defendant juſtified a di/ireſs 
r amerceme ut for deſuuit in court baron, &c. and the plarntiff aid 
that the taking was in the high ſtreet, &c. upon which it was 
held that the writ ſhould abate, becauſe he ought to have a ſpecial 
writ, Thel. Dig. 220. lib. 16. cap. 4. ſ. 14. cites Mich. 43 E. 


> . 5 
18. In treſpaſs of goods taken, if it appears ly the confeſſion of the 


plaintiff that the defendant toast as lord within his fre, for any ſera 
vice, notwithſtanding that no ſervice be arrear, yet the wiit all 
abate, But if the defendant takes them for other cau/e, as clainins 
property, Tc. which does not ariſe from the ſeigniory, the writ ſhalt 
not abate, notwithſtanding that the detendant be lord. Incl. Dig. 
220. lib. 16. cap. 4. i. 15. cites Paſch. 44 E. 3. 13. 

19. In reſcous, the defendant ſaid that the place where, &c. was 


aut of the fee of the plaintiff, and the ow M ſaid thai he would 


have taken them within his fee, and the defendant reſcued hem, and 
chaſed them to the place where, &c. the defendant faid to be liors de 
ſon fee, and he freſhly purſued them there, Sc. and the defendant made 
reſcous, &c. and held a good replication. Thel. Dig. 220. lib. 16. 
cap. 4. ſ. 16. cites Trin. 44 E. 3. 20. 

20. In aſſiſe the tenant pleaded ſeveral pleas, and the plaintiff cen- 
feſſed the one and abridg'd his plaint theresf, and the writ did not 
abate for the reſt, but had aſſiſe for the reſidue. Br. Confeſſion, 
pl. 50. cites 45 Aſſ. 13. | 

21. In debt againſt two executors, the one pleaded that ne ungues 
adminiſtred, and the plaintiff confeſſed it; yet the other was put to 
anſwer. Thel. Dig. 219. lib. 16. cap. 4. ſ. 2. cites Mich. 34 E. 
I. Brief, 8 55. but cites Paſch. 46 E. 3. 9. contra. „ 

22. In replevin, if the defendant juſtifies that the defendant recover'd 
in ſuch a county a certain ſum of money againſt the plaintiff, and the 
defendant as bailiff took the beaſts in execution, and fold them, and 
delivered them to the buyer, and delivered the money to him who 


recover'd the ſame, &c. the plaintiff may well plead matter in 
avoidance of the recovery, notwithſtanding that he did not deny 
roperty ſuppoſed by the defendant to be in the buyer of the 


the 
beaſts, &c. Thel. Dig. 220. lib. 16. cap. 4. ſ. 17. cites Mich. 7 


H. 4. 27. and ſays ſee Mich. 47 E. 3. 12. 
23. In . of his ſervant taken out of his ſervice vi & armis, 
e 


the plaintiff confeſſed by his replication, that the defendant had only 


procured the ſervant to go out of the ſervice of the plaintiſ by which 


confeſſion it was held that the writ thould abate, and that the plain- 
tiff ought to take writ upon the ſtatute of labourers. Thel. Dig. 
220. lib. 16. cap. 4. ſ. 18. cites Mich. 11 H. 4. 23. but ſays that 
ſome held the contrary, and adds quære. 5 ä 

24. In debt or treſpaſs if the plaintiff confeſſes parcel of his writ 
to be falſe, all ſhall abate. Thel. Dig. 229. lib. 16. cap. 4. ſ. 19. 


Cites 11 H. 4. 56. & 1. H. 5. 7. | 
25. In 
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"26. In præcipe quod reddat againſt 2, if the demandant acknows 
ledres that the one has nothing, all the writ ſhall abate, Thel. Dig. 


220. lib. 16. cap. 4. ſ. 21. cites Hill. 12 H. 4. 15. 


26. Where the writ is of tenements in three wills, if the deman- 
dant confeſſes that one is neither vill nor hamlet, all ſhall abate. Thel. 
Dig. 220, lib. 16. cap. 4. ſ. 22. cites Trin. 1 H. 5. 7. | 

27. In treſpaſs of battery brought within the county of Middleſex, 
it appeared by the __ of the plamtiff that the treſpaſs was done 
within the palace of Meſiminſter, and ſo out of the juriſdiction of the 
ſheciff of Middleſex, by which it was held that the writ ſhould abate. 

Thel. Dig. 220. lib. 16, cap. 4. ſ. 23. cites Paſch. 2 H. 6. 8. 

28. In debt of 1ol. the defendant, as ts parcel, pleaded acquittance of Fitzh Brief. 
the plaintiff, and confeſſed the reſt, and the plaintiff pray'd judgment of 5g > 
that which is confefled, and had it, and ſaid nothing to the acquit- 47. S. P. 
tance; for if he had confeſſed the acquittance, all had abated, Thel. and plain- 
Dig. 221. lib. 16. cap. 4. ſ. 32, cites Trin. 3 H. 6. 49. Brief, 20. 7 _—_ 

| e 
ſeſuon, pl. 37. cites 3 H. 6. 48. S. C. Br. Debt, pl. 5, cites S. C. * [The caſe i —_ 
3 H. 6. tol. 48. a. b. pl. 6. Panton v. Archer, 7 8 


29. Confeſſion in præcipe quad reddat againſt ius, that the one Bat if he 
les nothing where the one appears and takes the entire tenancy and N er 3 
pieads in bar, and the other mates default, or appears, and ſays nothins, ſoy, rbing 
there if the demandant confeſſes that the one has nothing his writ ſhall p this, nor 

ate i | oes not de- 
abate» Br, Confeſſion, pl. 19. cites 8 H. 6. 13. 3 

? | writ is good, 
pe: Jenney; ſo note a diverſity between conſeſſion and ment dedire. Br. Confeſſion, pl, 19. cites 8 
H. 6. 13. : 


39. In aſſiſe, if he confeſſes all to be in one of the wills the writ ſhall 
abate. Thel. Dig. 220. lib. 16. cap. 4. f. 22, cites 8 H. 6. 13. 

31. It was ſaid by June, that writ falſe in part ſhall not abate by 
the nient dedire of the d:mandant, as it ſhould do by his confeſſion. 


f  Thel.Dig. 220. lib, 16, cap, 4. ſ. 24. cites Mich. 8 H. 6. 13. 


32. If the demandant confeſſes non-tenure of parcel pleaded by the 
tenunt the writ ſhall abate for all. Thel. Dig. 220, lib. 16, cap. 4. 
ſ. 25. cites Paſch. 18 H. 6. 5. | | 

33. And fo in writ againſi two, if the en? accepts the entire te- 
nancy, and the ether ſays that he has nithing, the demandant may 
anſwer to the bar of the tenant without ſaying any thing to the 
other; but if he confeſſes that the other has nothing all ſhall abate. 


Thel. Dig. 220. lib. 16. cap. 4. f. 25. cites 18 H. 6, 7. and 37 H. 3551 


6. 18. and Mich, 5 E. 4. 125. | 

34. Wale in a houſe, and breaking of a wall or pale, where it ap- 
pears that waſte does net lie for the wall or pale unleſs it was cover d, 
the writ ſhall not abate in all, as if the party had confeſſed that his writ 
had not lain in part; for otherwiſe it is where it comes by ſurmiſe or 
writ or declaration; and fo ſee a diverſity between a confeſſion of the 
plaintiff, and where the thing comes of the ſurmiſe of the plaintiff 
in his writ or declaration. Br. Confeſſion, pl. 18, cites 22 H. 6. 24. 

35. In treſpaſs of a clife broken againſt one who pleaded, that the 
Place where, Oc. was the franktenement of an abbot, Sc. and that he 


a 
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Conkeſſlon. 


as ſervant, Sc. to which the plaintiff replied, that he tas ferſed, till 
by the defendant diſſeiſed to the uſe of the abbot, to which aifſeiin the 
abbet agreed, &c. And it was held that the writ ſhould abate, be- 
cauſe the plaintiff had confeſſed that he had cauſe of action againſt 


the abbot, who is not named, &c. Thel. Dig. 221. lid. 16. cap. 4. 


ſ. 27. cites Mich. 33 H. 6. 37. quære. | 
36. In debt it was ſaid, that it the plaintiff 5 the receipt of 
3 before or after the writ purchaſed, all the writ ſhall abate. Thel. 
ig. 221. lib. 16. cap. 4. f. 28. cites Mich. 34 H. 6. 2. 6 E. 4. 7. 


7. In maintenance againſt three, if the plaintiff in his replication 


confeſſes that they ſeverally made ſeveral maintenances, all the writ ſhall 


abate. Thel. Dig. 220. lib. 16. cap. 4. f. 26. cites 36 H. 6. 29. 
38. And /o it is in treſpaſs of goods taken, or of a cloſe broken againſt 


ſeveral, if the plaintiff in his replication confeſſes that the one did par- 


cel of the treſpaſs, and another another parcel, the writ ſhall abate , 
and ſo it is in forger of falſe deed ; but it is 4 if ſuch mat- 
ter be upan the general iſſue found by verdif?, The), Dig. 220. lib. 


16. cap. 4. ſ. 26. cites 36 H. 6. 29. 31. and yo ſee 11 H. 7. 7. 
9 


39. Where a man brings action by joint title, and in pleading can- 


Feſſes, that it is by ſeveral titles, the writ ſhall abate; contra if it be 
found by verdict and not confeſſed; note the diverſity. Br. Conteffion, 


pl. 51. cites 36 H. 6. 28. per Moile, Priſot, and others. 

40. In treſpaſs, if it appears by the title of the plaintifFthat another 
has cauſe of action with him, the writ ſhall abate by his confeſſion. 
Thel. Dig. 221. lib. 16. cap. 4.f. 29. cites Paſch. 10 E. 4. 7. 


Fer mire of Confeſſion in general, ſee Abatement, Evidence, 
Nicnt-Dedire, Traverſe, and other proper Titles. 
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(A) What it is, and the ſeveral Sorts. 


5 Confirmation is a eee of an eſtate or righit in eſſe 
whereiy A Vc. cable eſtate 1s nge [ire andy nav oudable, OT 


1 1 ne: UE Py WP : 3 3 —— 7 3 * 5 - . - - 
whereby a pourilictitu e/7aTe 1S 1:3 eaſed, Co. Litt. 295 b. 
- - — of 


ready CTICA: ed, \ Cin, far as 1 N 
flrinattion C [th Nut rept renale an fe. "oy Ut yer uch WHO as n be mingled 17) we * 
as Nay c exe and eng 82 An Late, rt that 19 by tre forc: of junch word | 

undes Of Contit mti: PR, SY their own force and power tend to Create tile eſtate. 


4% ils 
we” 5 * . ® * . 
2. Frery confirmation is either pesſecting, eniarging, or dimi- 
1 3 e gNl * 
Nn. / erJeciine F A8 foot! lee On ond makes; a oP 


Lim and his beirs 3 for this does not make neon oi the 
* 0 2 5 7 33 5 1 * * 
! periects it, and makes it ſimple and 


1 3 * — „ y 5 0 1 > 
CITAtCcy ut C0 10D ral e An 
and with this accords 


abſclute where it as conditional before, 
7 H. 6. 7. b. 50 it difriſce confirms the cllate of the diſſeiſor, 
or of his feoſſce, this perfects and corroborates his eſtate; for 
tirs makes midctealiole, wl:cre before it was defcaſible. 2dly, 

Enlarzing ; as when it enlarges the eſtate of him to whom the 
confirmation 13 mace, as by enlarging an eſtate at will to an eſtate 
for years, &c. or if it be to an eſtate for years to enereaſe it fox 
life, or to an eſtate for life to 8575 irge 1 it to an eſtate tail, and o 
from a tail to a fee. zdly, Din 1 ing; as where the lord con- 

firms the eſtate of his tenant by kn kniche ford ice to hold in tocage, 
or by a leſs rent, or for a tenant in ancient tem ſne to hold at 
common-law ; for thereby the cuſtoms of the manor are lefencd 
per Cur, 9 Re p. 142. a. Paſch. 10 e in the Court of Wards, 
in Beaumont's cate. 


The Acceptance »f ccm ſhall affirm the 
Leaſe, | &c. ] 


k. ]* baron and feme leaſe by 4 and after the baron dies, 
and ſhe takes a ſecond hkujband, who accepts the rent, this 
ailirms the leaſe againſt the teme perpetually, for the hath + put 
her agreement into the mouth of her huſband. D. 4, 5. Ma. 
159. 36.7 


— — 8. C. cited 2 Roll. Rep. 157. 


Conſirmati- 
on is the ap- 
probation or 
allent to an 
eſtate al- 
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GW 1:bs Treat. 


Fol. 475. 


+ This in 
Roilis (A). 
Burt Ib.d. 
Prooke . 
held e con- 
tra; and the 
reporter 
ſays, 16-0 

" Cones 


D. 156. Marg. pl. 36. cites Paſch. 22 Eliz. Rot. 


1587. that it was held per Cur. that by the acceptance of the : ſecond baron ihe 1s cada during 


the term. Sce tit. Baron and Feme (Z) T (FE. a. 10). 
Vor. . D 4 
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357 | Con*'.rimatton, 


T The bak is, that ſhe ba. | ichenced and aſſigped to the ſecond baron her power of avoiding the 
eld the termor, that the is content to accept the rent if the tecond 


C & 
* 
— 

1 

7 

= 


ferm : as it the in her widow loo 


baron agrees to it. 
devifed - 1 5 2 

Day vier [2. If the laren ſciſad in fee mates a fes ff ment, reſerving 100 

CO . _= — * » 7 = . Ks i 

8 5 Nef ven. yedFiy 72r 20-Years . xt enjuins In t in and his 20, and 
* 1 5 3 e nh . DE N 75 77 117 = 

| 215 — — and his 71 fe accepts £ 1 a YC ( = thts [AU an / 91 make any bur 

obo 1 5 * 2 f # 15 1 as 5 
daughter in a writ of eber, becauſe the demands a freehold, and that of 


came to the 
azo of 19 the third part cnly. Lem pores 1 E. 6. 5. adjudged. ] 
Ass, and afterwards to B. in tail; and farther +7 3 2 1 20 E ater 9 ves 121. 'o AT. the 
w/e, in recompence 7 ber dexver, tt! at fhe fro Id baue the lend for br life. NI. brou ght dower and 
recovered. Atter B. came to the a.c of ;: vears, VI. the wife rates tor non -! "ay mend ot the 121. 
„14 8 4. . A * 5 ? < : : : 4 ec , j * a N 
1 a5 Adjudged, that . rwins FE LEH; > Feen Daiff of {' fr. 0 97 ry fo <1 nc: / ate the 121. 47 5e 
7 . a 3 NS * a - . 8 : 4 . = N 0 
—_ din 8 Lance of te one is A Waiver et: the otner 0 10. E. 128. pl. Jo F;:tl 1 11 Eliz. E. ! . 


Le. 


acc 
's Warburton, — Ow. 154, 15. Gocaridze v Warburton, S. C. adjudged. 
136. pl. 187. Geſiin v. Warburton, S. C. Ajudg 4. a 


3. Mortdanceſtor; the fenaut plended at ccc 10 cefſav!i 3 
J. and the ines of the auciſiar of the demandcint meſne betaween th 
purchaje of t the cui and the bo 1d the deine ſaid that 
[358] eden; the Set * liened 10 his anceſtor, and the dl. mandant ac= 


cepted the reit and te homage of his anceſtor pendun ng the writ, and 

nd b. the belt opinion it is a good replica— 

tion; , for it was not pleaded before judgment! in ri, 
Br. Pari A „ene 7 18. 

4. 185 an eher marries awith the right heir, and has iſſue by her, 

ates u Jeiiſe for life, rendering rent, and he and his wife die, 

| az the mere right on the part of his mother, 


41098 11 


# 1 * 
10 abated. his wi 


n this caſe { 
1 ; 7 5 3 A 1 
bad yet if he accerts the rent, and males an a, Quit ces this {hall 


* VC rt 2 
eſtop him and his heirs to avoid the ſaid leaſe, becauſe he ac- 
- © N 1 7 50 
cepted the recompence. 8 Rep. 54. b. Mich. 6 Jac. and ſays 


1 


that with this agrees 29 M0, £6 


Where te- - * ir tail, the remainder over, leaſes for Jars Fenuering 


ent in ta; ; 1 7 = 
6 rel, d. 74 FH aritiout / 71%, and he 11 remnder 7 0 IH Eli: 3 
FW -'* - SOLD 8 | 38 ET 1 - - ; 
retervins this ſha!l no! - bind Jum; the reaſon ſeems to be, becauſe when 


reat, a! | the tail i rsa TICK, all that is comprited within it is deter- 
1 4 mine, and iv the leaſe void, and-he in remainder does not clan; 
3 5 i: 


remainder by the Ilcffor. Er. Acceptance, pl. 19. eites 1 L. 6. 


cannot 
by acceptance make it good, witch caſe was agreed to be law; for the rent reſerved, which is the 
recompence cannet gel bir: in r e for vant of frivitys, and 19 it cannot be ſuppole ! for I! 
vantage ty have power to affirm tlie ionic. Arg. 12 Mod. 363. Paſch. I2 W. 3. in caiz of Ful- 
len Y. Pur a 3 5 ; 

In the cc DE Era at ii the leafs is at will of both party ©, and by conſequence muſt necefſÞirily 
determine upon ei: parties ceaſing to have a will of continuing it. Arg. 12 Mod. 303. Late, 


= » 


12 W. 3. in caic of It uilen v. Parbec!;. 


the icaſe is void, and acceptance by the heir of the rent W NO! 
7. Eads! make the! 1e: ne 20 od ; for it Was void before; 3 Contra of voidab ve 
Bb leaſcs, per Fitz-James and Engleficld J. Br. Acceptance, pl. 1 
e ceites 22 H. 8. 

24 H. 8. pl. 54. S. L. 


N. g. 6. If tenant in dawer leaſes for years, rendering rent, a "ate 8 


v-ards grants the revenſian to the diſſciſer, and he accept; the rent - 
| rig 


7. If a difeifor males a leaſe for life, reſcrving rent, and after- 
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ft med t V5 the (it 11 — chapter, but mt by the 


; . 7 . 
G/1y Yet 18 HUY, Is NO RCECPEANCE, 


Confirmation. 


the leſſee, he ſhall not ouſt the lefite, quod fuit conceſſum per 
quoſdam. Hill. 28 I. 8. D. 30. b. pl. 207 N in caſe of 
Compton v. Brent. 

8. If tenant in tail leaſes his land for 20 years, rendering rent, 
and dies, and the lie leaſes it over to another Jer 10 years, 
and che ite gcc the rent of the econd Ie Ice, this 1 Is 110 aſürma— 
tion of the leaſe, for there is 2% privity between the ſecond leſſee 
and him; contra if he pays if as bailiſf of the "firſt [:fjee, and if the 
jirft leffee 5 ad le. . t all his term in parcel of the land lIcafed, 
nd the aue pay the reat to the iſſue in tail, it ſeems that ths 
alhrms the entire leaſe; for rent upon a leaſe for years is not ap- 
portionable. Br. Acceptance, „ pl. 13. eite 

OJ. Tenant in tal by "the king made a leaſe for years and 
died, his fon and heir accepted the rent, and afterwards was at- 
It was adjudged, 


gilt 01 


inte of treaton, and executed, leaving a fon. 
that the acceptance of the rent did not make the leaſe good, 
that the eſtate tail was determined by the attainder. D. 115. a. 
b. pk 577 66. Paſch. 2 & 3 P. & M. 8 8 
was ma e of IT. and con- 
patron. Afterwards 
tlie deanry awas difjoltved, and a new one erecte; i, to which the prove 
The prov /? di. -d, 


10. Fa le: te for y Sars de by the 


Vi Cas united, quand! ungue vacare contingeret. 


nd tne dean accepted the ret, (11 d after Wards made 2 leaſe for JEanrs 
© anzther, Which was confirmed by the bijhop, dean, and chapter 


that the firtt Icafe is void by the death of the 
1155 
1 of the rent. D. 239 
1113 v. Fucker. 


It was acljuc Aged, 
pre _ and fo not he Iped © by the 
pl. 4% 1 Elis. Hodoo! 
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7 
Bendl. So, 81. 


* - + N 
lament, and not ſucceſßhr. 


Arz. 11. it'Di 
* 5 + 


pl, 125, Mich. 2 & 3 Eliz. — 5 CG 


os 9 
* > An 


3 nant in tail leaſed for years rend:ring 20 8. rent, and after- 


da roloaſed 195. thereof and died, and his 7 te accepted the 12 d. 
wet IE he n OE. af train Lou oe 9s.! Lhe 


vw? 
Lie que! tion WW; 0 
court were equal! 
it a QURETE. 10. 584. 95 53 Mic 10 be 13 8 14 E Hz. Anon. 

| 12. Lu 7701. ere TEVON 2 ha H- 171 / {is frvec/fors 4% find lig]. Sy 


117 ; } 
&c, 1h : port 1/1Age d leaſe tiiereo jor life, reſerving a Fellty 


and aft. * the aufoliti 774 of ">< iy QC. * occepted the rent. A 
terwards the guten or mtcd the lands to another. The parſon died, 


aud the oy nice entered. I . court were of opinion the entry was 
lawful, and that the acceptance of the rent by the parſon was 
void, becauſe HC then had no reverſion 11 him. D. 337. b. pl. 
Trin. Anon. 


ceptance ot 


16 L117. 
ront before the leaſe commences, and fo be 
Iv ien So. 68. 


13. 1A 
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The maſter and filleaus of AT. college granted lands to the 
; them over to B. an! 
his heirs, which was done, and B. the grantee levied a fine, an.! 
afteraards granted them to andther. Che matter gied, and his tuc- 

1 ö ces 


queen, eu , riNt, upg conditicn to grant 
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pl. 166. 
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339 Confkrmation, 


S. C. but ceſſors received the rent, and made an acquittance without ſel 
not aovear, to the laſt grantee, and after that re-entered. It was relolved, 
——Cro. J. that this acceptance of the rent, eſpecially as it was without ſeat, 
2% pt-2- did not bar the college of their re-entry, being a body aggregate, 
is 2 memo - 
em of and not to be diveited of their right by the maſter 8 ſingle act. 
S. C. but 11 Rep. 66. b. to 79. Patch. 13 Jac. Magdalen College 5 
8. P. Joes caſe. : : 
not appear, 


I;. Acceptance of ren? by a ſucceſar donn, or other head of a 
body aggregate, will not make gc od 2 demiſe made by the pre- 
deceſſor, and which was not otherwiſe good, eſpecially wWlicre 
the acceptance is without deed. 11 Rep. 79. a. Paſch. 12 Jac. 


n Magdalen College” 3 Cate. 


(B) What As ſhall be a Confirmation of a Leaſe. 


Rep. 64. [t. IF a man l/eaſes for life, reſerving rent, ien 4 condition A re- 
| 9 entry, if aſter the conditic dn is broke by nen-payment of the 
Jarvy v. rent, the r diſirains for the ſuid ret this act ſhall be a con- 
O1wad, firmation of the leaſe, fo that he ca! 5 enter for the condition 


142 ÞÞ _ . 
eee broke. 14 E. 3. Entry Congeable, 41. Iſſue upon it, and ad- 
S. P. re- judged. ] 

loived 

acco:dingly; for after the leaſe is determined he canmng! diftrain, and cites 14 Aff, 11. accordingly. 
Coe Litt. 211. b. S. P. ———— Pl. C. 133. b. Arg. cites 14 Atl. S. P. for by the diſ- 
treſ he aiſirms the continuance of the term. And Ibid. 150. a. S. C. cited on the other ſide and ad- 
mitted. 


L 360 ] 12. $7 if the rent be 4 wroar for Z yer ah being dcina nded, aid 
after the liſer diſtraius for the rent # the f r/t year, this hath al- 
firmed the leaſe, for the taki: ng of the iftrats allirms the leaſe to 
have continuance at the time of the diſtreſs taken; for other- 
wiſe he could not diſtrain. Contra 14 E. 3. Entry Congeuvie, 41. 
admitted by the iſſue.) 

Cro. E. 220. [Z. If 72 fer 3 ears, rendering rent, we” Condition of NGn Puy 

Pl 0, n nent to be void; if the rent be demanded at the day, and net paid, 


the Excne- 

auer 8. C. the leaſe is abſolutely void, ſo that it cannot be conſirmed by 
and all the acceptance of rent after. NI. 32, 8. R. between Six 
3 Moir. Fixcny AND THROGMUOR TON, adjudged. 

that the leaſe was void immediately upon the non-payment, and judgment for the plaint*f. A nota 
1s added, that a writ of error was bioug zht in Cam. Scacc. and error aſligned in the matter of law, and 
the judgment was affirmed, Mich. 36 & 37 Eliz. ——— And. 303. pl. 314. S. C. and reſolved 
by the greater pait of the judges that the proviſo tends to the limitation ot the leaſe, and that it 
cannot be made good before entry or office, whether it be in the caſe of the king or a common perſon, 
whereupon the two chief juſtices dcel;vered the opinion accordingly to the lord keeper and lord trea- 
ſcrer, and they affirmed the judgment in Mich. 35 & 37 Eliz. Mon. 291. pl. 440. S. C. ad- 
Judged in the Exchequer, and affirmed i in error; but ſays the judges differed much in opinion a long 
time; but at laſt, by the reſolution of the greater part, after the death of Manwood and Gent (who 
joined in * ment be fore) the judgment was aflirmed. 


Cro. E. 220, [. $; if the bing, 8 Such forfetture, being leſhr, Se the 


cl >. E- rent from the leſſee of record in the receipt of the Exchequer, yet 
and jug. this ſhall not confirm the leaſe, this being void before. M. 32, 


33 El. 
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33 El. B. R. between Stn Moll. FINcH axD ITHROGMORTON, ment affirm- 
adjudged.) | ed, And 
el Niznwood 
ſaid that the patent-e immediately upon the non-payment was no langer a termor, nor tenant at will, 
y az a bailifF or pernor o: the protits de lon tort, and then a'l the accent- 


nor At il utteran Ce, hut ON ly 
ance after cannot make a void ate good. nd. 38 pl. 314. S. C. 2 Judged, and judgment 


affirme. ; a reſolved by the greater part of the judges that this proviſo tended to the limitation of 
the l. ale, a a! d by orcach ns et in tis c ale ot the voy En, without dem and, office, Or other CIICUni- 


! - 
ſtance, the 1 0. ſe and eſtate is iv determine d, tat it cannot by acceptance of the rent, before entry or 
Office, ! de mad 2 good, be It 1 in the Cale © t the IK 1; 28 Or a common pe ion. — — op h. 25 | C'S; 30. inch 


v. Rilley. S. ©, arguzd. And Ibid. 5. S. C. wdjuized ; for the proviſo thall be taken as a limitation 
to determine the eſta ite, and not as a condition to undo [ defeat | the eſtate, which! cannot be deteated in 
caſe of a common perſon but by entry vg and! in the King s Cale but by oflice ; z and ths judge ment affirm- 


ed. 2 Le. 13 34 do 146. S. Goo 


If tenant for life grants a rent, and after ſurrenders, and then 
FE. 22 confir ms the graut in the life of the tenant, who ſurrender- 
ed, and after the tenant dies, the rent remains by reaſon of the 


confirmation; = Seton. Br. Grants, pl. 73. cites 26 Aſſ. 38. 
6. fa mortgage * leaſes 5r years, and 1 ee ar confi ins it, 
and after the on 18 performed, the leafe ſhall not be avoid— 
ed. 7 Rep. 14. a. Mich. 33 & 34 Eliz. in Scace. Engleſield's 
caſe. | | | 
7. Leaſe for years, with condition upon non-payment of rent at a 
day certain 2% be void, no ſubſequent acceptance will make ſuch 
a leaſe good; tor there lefior has made his elef7ic: by aemanding 
his rent, without which the leaſe had not been void; and fince 
by his own act, viz. the demand, he has made oY leaſe void, 
there is no reaſon, that after, by ang contrary act, he ſhould 
make it good. Arg. 12 Mod. 362. in caſe of Pullen v. Purbeck, 


Cites 3 Rep. Penunt's c. ate, which he Caid he agreed. 

8. If the Jr brings afhyje for the rent, he waives the benefit of Litt. ſ. 341. 
his re-entry, though it be for rent due at the fame day; but if . 
he re-ent ers Hit, theu he may have action of debt for the rent ar- 
rear; per the reporter, 3 Rep. 65. a. in a nota, and fays, this 


appears by Littleton, tit. Conditions, fol. 79. a. 


(C) In what Caſes an Acceptance of Rent or [ 361 ] 
; Service ſhall be a Confirmation. 
After Forfeiture, &c.] 


{1 FF 2a een conimits a forfeiture in cutting doven of trees, Oro. J. 166. 


and after the Jr d, nit * 779 tice thercof, ac c the rent bs ve 
from him, yet this ſhall not affirm the leaſe, but he may well gjution was 


aſter avoid it. 5 Jac. B. R. between MANTELL AND W ACHING= given the e- 
in. ; 


rox, per Curiam, agreed. ] 8. P. oy 
Crooke J. held acc: rdingly. Arg. Bulſt. 190. God b. 47. . pl. 58. Mich. 23 & 29 Eliz- B. R. 
the S. P. was in queſtion, and Coke ſaid the lord was not concluded by this acceptanc ©; for it is not as 


the caſe 45 E. 3. where a lea Is made upyn Cc -ndition that the le/ te foall rot do waffe, and be cammits 


Twaſt:, and then the [offer accepts the rent, there he cannot enter; but ot herwite it is of a copyhold, 
for there is a condition in lav, and here en fait; and a condition en falt may {ave the land by an ac- 
ceptance, but a condition in law cannot; tor 18 the condition in law broken, the eſtate of the copy- 
ho! der 1s merely void ; and the court agreed that when tuch a forfeiture is p eſenicd, it is not to intitle 
the lord, but to give him noe; for the copy hold is in him by the forfeiture daa without any 
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361 | Confirmation. 


— CR 2. ee a man leaſes for 5 dane rendering rent, upon condition th 
Pol. 470. it the t. De aljign * it 20¹¹¹ Gen t licence ot the Ietior, the lvafe /! bal, 
— — W 7 15 


Cro. C. 511. 


Curry v. does not make the leaſe good, as much as the leaſe, by the 
Eyres, 8. O. aſſignment, was abſolutely 92 and not voidable only. M. 
on Mas, that 14 Car. B. R. between OutLeouk AND AIRES, adjud ed, per 


19 0 TTL *· w 
. 


if the leiite Curiam, in a writ of error upon a jus zment in Irclat nd, upon 


ſou] d leaie 

on! * oa 24 a ſpecial verdict there = and t! ITS Jac A, mend i veil 0 the CCL rary 
moe than feverſed accordingly. Intratur, MI. 13 Car. Rot. 332. 

three vears, | 


* CD 1 1 % ĩ TTT 8 TP! — ' 2 
tne teale ww! en was tor — 1 year. ſhould Le » City and 2 C I} 1101 to re-t 14 er. lhe le H 2 leaf: \s - d = 
* 


vears and to e 3 years to 3 „cars, during the term of 21 years, if he ſo long livel. The 
accepted the rent of the aſſtznee, and atterwards re-entered. Reloived, thai it was a plain bi 2 of 
the condition, and 3th at the Acceptance after couid not diſpenſe tiere aith, the condition being tat it 
mould be void, and that fo it was abloluteiy determined; and fo the judgnicnt in Ireland was re— 
veried. 


Br. In- 3. If a parſn lea 2 r life, rendering rent, and dies, and the 
Fenn, feceſſer receives fralty, the leaſe | is aſlirmed; per Stone; and he 
ury of it for law. Br. Acceptance, pl. 15. citcs 
S. P. Br. 11 E 3. Fitzh. Abbe, 9. & Juris Utrum, 
Acceptance, 7 
pl. 26. cites | 
S.S.— N. S. preaecefcr of the plaiuliſt, rendering rent, and that the lulu 
S. C. cites ri had accepied the rent, and a good plea by he opinion of the 
> _cpurt; and it does not appear in the book whether the leſſor was 


2 Bu ſt. 3. pariſon, vicar, r prebendary, but it is all one as it feems, and 
— — 


5 
33 


— 


and faid that agreed wi M F. N. B. 50. Br. Acceptanc "© Pl. 15. cites 11 E. 3. 


me de Fitzh. Abbe, 9. & Juris Utrum, 3 2. 

—_ 2 eaſe for years and a leaſe for life. Br. Leaſes, pl. le. cites 24 H. 8. by Fitz- James 
Ch. J. Englcield J. and ſeveral other, that a leaſe for years in ſuct cafe; is void 5 but Brocke lays, 

it ſeems, = contracts of a leaſe for life made by parſon, rendering icnt, and the ſucceiior accepts the 
ent, this affirms the leaſe for life, but contrary of a leaſe for vers; for when this is void by death of 

the leſſor, it cannot be e 1 Tos by any W e 


cofdingly. S. P. as to 2 leaſe for years by porſ n who dies. Br, Acceptance, pl. 14. cites M. 
2 H. 4. 5 S. C. af a p eb nda 155 leaſe. Ibid. cite. 11 H. 4. 5 — 8. as do a leaſe 
for years by pariſon, vicer, or prebend; but contra of fuch leaſe by viinvp, abbot, Ke. becauſe it was 
voidable only. 3 Rep. 65. a. and fame caſes cited per Cur. But the :<£porter ſays, Reader, it 
tems to me, that in cate of a ae r , it tae 2 accepts the, jam? rent doe IWWAS 3 

thereby affirms the leaſe ; for he cannot receive it as due upen any contract, as in caſe of a leaſe for 
years, but he muſt reczise it as 4s rent, and then he has affitmed the leaſe to continue; for when he 


' , . . ' . y „ . ' 
has accepted the tent, ne cannot have tion of debt to: tt, but nis remedy then is dy alle, if be had 
ſeifin, or by ad fo he ſ2ys it ſrems to him in ſ. ch caſe, that the acceptance of the rent will 


a 
bar kim of his te- re-entry. 
* [ 362 ] 
Br. Accept- F. If the lord aten in a court of record, and the tenant diſclaims, 
- „ e lord may have writ of rig ht u 507, diſelaimer; but if he ac- 
khan <P ts the rent after, he ſhall be concluded i & writ of right upon 


ſclaimer. Br. Barre, pl. 27. cites 21 II. 6. 24. 


/ 
— a * 
124 


(. 


it was not 
aniwered, cites 21 H. 6. 25. 


ro 


5. P. of a 6. Acceptance of a 05 by ſucciſſes cf prior, who leaſed foy 
years, 2 aftrms 2 and pericc ts the leaſe ; ; contra aubime @ parſon tenſes 
ket; per for years, rendering rent, and dic, and the fucccſior reccives 


Cur. E., the rent. Br. Acceptance, pl. 9. CitCs 36. 3, 4. 
„e, pl. 
1. cites 37 He 6. 4. 


J. In 


— — 
Pa 
A 


V1 » _ Alter the leilee Cf 84 U 1C tern 75 25. from 76 7 th, , J. r 
4 > « F . i 
. 6. Mult. ace pi.s FE after due, 1-47 01128 COR ey of tt e 0 . ghment, J< et (his 


4. And in juris utrum the defendant pleaded 7 leafe t- r life by 


Br. N. C. pl. 54» Anno 24 H. 8. S. C. ac 


. 


died; the heir accepied to rent; this doe 


Confirmation. 362 


7. In waſte, a man leaſed land at will, rendering rent, and — 9 
Or Yr 


g'v 
- "> ? * 2 
8 not mike the leaſe with” cond. 


good, becauſe 8 cannot make a wid leaſe good, ner tim nat to 

_— 5 © 92 

make a leate deternumcd by a re-entry, & c. to be good; per Rowe * x1 

4 PoE > 1 C6 - 9 « 4 * 

Serjeant; quod non negatur. Br. Acceptance, pl. 7. cite cc. - 
14 HE 8. . : 4 or the 
: rent} r 7De 

this ſhall not bar his entry; Gu? if h accept of @ ferond payments 

Anon. But if the Jeaſ:: be upon 


the Leng oy LNE :CIJlUT can 


74. 17 ter i ; CU] FM bo tbe +4 ＋ 0 72 75 done, 
then it is otherwiſe. Godb. 47. Pl. 4% Nich. 28 & 29 Elizs 
condition that rhe te 1. all 1:5t Waite A there no aCcceptaln 


ot ccaſe e Iwajle d, 
make it godd. TER 

8. A man ſeiſed in fee /wofed fer lo years, anc] t55kh a 1 eme, and 
thereof conveyed {ate ts him and his 7 and te the hoirs of the 
buran, and after the baron aud feine leajed t9 another for 20 Jears, 
rendering rent, The baron died, the feme acc opted the rent during 
the 10 years, and by this the 24 leaſe for 20 years is not affirmed* 
but after the 10 years ended [luc may enter; for acceptance before 

leaſe « ammenced runter mak i! f perfect. Br. Acceptance, Dl. 18. 
cites 1 . 

9. A leafe fon years was made for ten years rendering rent upon 3 
condition of re-entry, if the lefſce, See. granted 91 or alligned the © rn 
ſame or any part thercof qavithout afſent of the lefſor, & ce. The Oπαπuds. C. 
leſſee granted __ F term avithout his aſſent, and afterwards the accordingly 


. but if ne 
* 1 
leflor accepted all the rent from the leſſec, but did not then know bad notice, 
bs 
that the condition was broken 


owe a achudged on demurrer for the accept- 
the plaintiff, that the condition being collateral, the acceptance OT 0. 
ot the rent 1 ou! id not make the re-entry void; for notice in this ye a bar, 


feems, would 
3 Rep. 64- a. Trin. 38 Eliz. B. R. Pennant's though the 
Condition 


Mo. 456. 


caſe is material. 


Cole, A ; 
| was collate- 
ral; per Gawdy and P'opbham. Cro. E. 573. pl. 4. Paſch. 39 Fliz. S. C. and Clench and 
Popham being only in court, Clench heid the entry not cœngeabie, but Popham e contra; but Popham 
ſaid, that if che cundti ale of juch ꝗ nature that tt fer formance ar nen- f erformance chars ef . es in tbe 
«/ ſan G vol of tie ler as of 18 bee, it is eterauie; et adj oraatur, —— Ibid, 572, pl. 12. 
7 n. 39 1 lz. 8. C. adjudged for the plaintiff by Fenner, Garch, and Popham 3 but Fenner faid, 
Tis Hor ba ! ecetiea rent from the alience, that would laue armed the leaſe, tor thereby he took no- 
tice of the alienation. ———S., C. cited Mo. 429. in ple 04 S. C. cited by the name of 


7. pl. 58. Mich. 28 N. 
lente for years Upon cadiclon that he ſhould 


J ay g 1 : ! 3 
tHlarvey V 1 $$. er, pd And. QC IN Pls 34 


* 4 4414414 


. + 4 — % o 1 
it was laid | per Cur. as it ſeems] that a 


. SY h {* . N 0 2 * . . 2 3 4 ? 14. % » 4. 4 2 is 3 by 90 - 

20 a Ton OVer 1118 ＋ A E, and IT v 45 re} as * (TV; reit . 4411. 1 4; * ziC a. — 45843335 STEELE * 4.4 4 — 4 — Ieſlor accepted 
ky * 1 0 : . „ - =1 x ; Ld 5 * 7 „ 

the rent. there he nall not enter tor The condition DIG ken. Where cle % gn! rend y tbe 
* 1 4 * 7 oF” + . o * 1 FT . ' » "5 2 N * 

Da nd "ft 7 by as of r 3 7 7 © rr 5. 5 441 the CO ret T Y g nat thts ACCLIN 10e 1411 941 1411 Of 118 entry 3 


d at he had notice the was to pay it, and the 


* . , * X p . - x 1 = 

. tor It be ng Accepted by ms hands, it {hail be inte Je 
1, , g a 3 : _— . OT 3 9 LPS [ — 1 * WI cop 

di, gat-tien Dy lhe CACCHITX Ay of ens is Jumcrents nung it the eng had no not ce, dhe letior 
odught to ſhew it on 1:1 Pal: ; and jud ment accordingly. Cro. fo 308. pl. 4. lach. 1 3. R. 


Whitchcot v. Fox. —— Roll. Rep c. pl. Mich. 12 Jac. Hi tchc ock v. Fox, S. C. Coke 
P 


thought Nw not to be. iiuabie, and therckt. 2d confel}. on Its 


* 

re not well alle ed, but pe: hap Ss che other h 
| Na 1 «a 6 p =. Sp 8 9 

2nd 19 II AG ; 1 £ k , 4 GU) þ « GjOTIIALU! a REGARD 11 d. 5750 pl. 10. P 17ls f - 4" 119 — ne Junle 1 

9Cy, and theres 


' ! 9 * 51 +” +» ix | 21 « 4 — * 
Arg. that this S Was in a manner ever-ruled-by the court at a day betore, that fciens was g 


| *[ 363] 


4 ; . Pp». 7F® 4 3 A "A * - 8 
10; But PCr Cur. there is a leitete betaveen a lc for life 


fore he did not re ly UPON It, — —2 Built, 290. 8 


«+4 


for in the ſirſt caic, if the concluſion of 2 condi- 


and for years ; for 
tioned annexed to the rent (er the collateral act! be, that then 
the leaſe ſhall be void, there, (becaufe the eſtate of ircehold being 
created by wyery cannot be determined before entry,) the accept=- 
ance of rent duc at a day after thall bar the leſlor of his entry; 


D d 4 tor 


* 


rr STD 
ere 


% IT 


I Yo PE STARTS 
” OW WL. — nas” ts 


. *ars 


rr 
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Tonkirmation. 


* | for this voidable leaſe may well bc at 


; {irmcd by acceptance of t! ne 
1 rent. 3 Rep. 64. b. 65. a. Trin. 38 Eliz. B. R. in Pennant” 
4 4 caſe. 


tt. N teat for years of a meſſuage and 20 acres of land, with 


IN 
. 
* 
1 
[79 
t- 
'3 


+ pl. 28. . 2 2 "ES 5 y * 1 ot ip oy 8 , 

a . T al c FD i 4 / . iS) 23 Ce. Gi 42741 ti, | 20; — 

5 two judge: 4 72 f Ih tn - beg 7 = n 41 2E P21 ; i {27 ds Vi tl 

A held the en- Tec houſe. Aite TW arg 5 th C * fie de miſc 0 2 ute and 10 acres 

vx try was gone for a year, and at the next rent-day the lefſec accepled the rent, 

5 anc deter- 7 8 WH f 1 

: ined bee 1d after that entered for the corditicn braten. It was held by An- 

8 2 „ - 

i - & 4-. 1 SF {? . a 1 

5 one was ofa derſon and Beaumont, contrary to Walmiley J. that the ac— 1 
47 22 ' E-J-I 5,2 2 2 = v4 > ? d 12 ” 1 3 
3 COnmtary ceptance of the rent had barred the lenor's entry, for thereby he ” 
3 ene had ſhewn his election to continue the leaſe and to waive the 1 
6 2 And. 00. * 4 4 4 . ny — 244 1 17 oC _ 
- » * - — * - — b a \) a4 * 1 % 1 - V . on * 8 
— - P's $4» 3 og Cry. Mo. 425 pl. 594 IIIII. 20 112. Marth \ . Curteis. - 


7 

favs, that 3 
. three judges held that this acceptance ſhould not hinder, but that he n ht enter and avoid the leaſe; FAY 
F for it might de that the lefior had no notice of the breach. of the condition, ant if 1) it would be hard "0 
1 | to conclude him, ard by luck means any man might be defrauded of the benent of his condition. ---- N 9 
5 Oro. E. 528. pl. 57. S. C. that Anzerſen and Beaumont heid the accehtance ſhiould bir him of bis 1 
? entry, for he atcepted it as rent due to him by the leaſe, which cannot be if the eſtate be undone by an L 
3 act prececent, but Wall. ey J. contra; it was afcerwards adjudged for the plaintiſt (the leſſor).— | 2 
1 Brownl. 78. S. Da — Rep. 5 a. cites S. C. as adhutyed by Anderſon Ch. |. and Walmſley ]. = 
b ' and ail the court, that though the ler acce pred the rent of the letice, yet as ke had no notice of the | 1 
* aſtgnment the acceptance ſhould not conciude him of his entry. ——— Non, 7. S. C. and the entry ad- * 
5 : yudz ed lawful ; and that the acceptance does not take it away tor the condition s tor a collateral. W | 
* hing; but otherwiſe it is of a condition to re-enter fer non-payment of rent, according to Vernaat's =» 
+> caſe in Coke's Reports. | YT 
Mo. 602. Debt againſt an adm: . ain tor for rent, who pleaded, that 71 

2 3 F 

3 e. 2 befor Te it incurred he had Heil "ih term ta Hungen, and of 7 

judged by all whim the lei/; " Ho accepted ret, Lricsviug of toe Ws ninenis It of 
3 was held of that by tne Dccept: ance the-adn niniſtrator was 7H 

that the 7 


r pt chargeable afterwards. | Cro. E. 715, 39. Mich. 41 and 


5 ; bh 
Hall be bar- 42 'Ehz. B. R. Marrow v. Turpin. | | 
ved. | | | | 
2 And. 123. pl. -9. S. C. adjudged that the action does not lie, — 3 Rep. 24. a. b. S. C. cited as 
£9d;ucged accordingiye 5 


R Os 1 
F 
. 0. 
1 N 


Sad 


. K TS 
r / ! 
CCC 5 


F 


If one enters into my land and claims for 20 jears, though he 
15 a 1 Teitor and cannot qualify his own wrong, yet the 4% ages 
may admit him to be Rs Hr years if he accepts the rent or brings 


waſte, as Carret ſaid, 14 H. 4. But has o. aly for years in reſpect 


of his claim; but by accepting the rent, or bringing the action \ 
of waſte, he is concluded; per Yeiverton, Godb. 384, 385. , 
eich, 3 Car. B. KR. : 


L 364 ] (D) What ſhall be a ſufuient Acceptance to make a 
Confirmation. 


[And by whom. Succeſſor, &c.] 


Cro. C. 95, [I. I F a biſbop leaſes fer life certain land parcel of the manor of 


267 S. C. D. reſerving rent, and dies, and another biſbep is made, and 
cited as ad- 


jus ed in the bailif of the manor comes to him, and fſhews him in a Seneral 
| C. 3. and manner, that there are certain rents : of the faid manor arrear ; upon 


BT | Crooke fe, 1 2 ; | 122 
e hich the % commands him to receive the aid rents, and he re- 


CO IVCS 


E 


1 22 


rent the leafe is good; 


Confirmation. 


ecives them accordingty, and amongſt them receives the ſaid rent 
{v3 -ved 1p91 thy faid lone e, and after e er ll the . rents 


106 
70 the biſh:þ, Te 77 95 ut 817 ung hin JIG! tice of the laid l 4 7. This 1 18 41 
0p of himſelf och 


confirmation of the laid * for the bith 
to take notice of the lcaſes made by his predeceſſor. Hill. 5 Jac. 
between WHEELER AND DaxBy, per Curiam, adjudged. }] 


ther it was for this cauſe alleged, 


e defenda nt; but he makes a quire, he 
„ and whereup: an he brought 


f af by K h! ich | ne alnned tro: n due bith»; 
by ©. ec ſtatute of Elz. 


If lands are given ts bare aun eine and the hers of the b :dy 


ef toe barn, and the baron leaſes for 5 ty years, and "hg and tlie 
i ue in tail accepts the reit in the life of the feme &c. This IS NO 
confirmation © as to 55 | the Fs after the GC ith of the feme 3 
for at the time of the acceptance no rent was in eſſe, or due to 
him. 3 Co. 64. b. per Curiam, Trin. 38 Eliz. B. R. cites Br. 
Acceptance ib 32 H. 8. 

3. A biſhop made a 7 oſs for yoors 10 H. and G. which was nit 


3: 
confrimmed, and afterwards he made anther leaſe 40 C. obi eavas 


c1irmed by the dean and chapter, aud died ; it was held by feve- 
rat, that the firſt leaſe was void, and yet they agreed the abbot 
or biſhop, or ſuch as have eſtate of inheritance, may make leaſe 
fcr years rendering rent, and by their death the leafe is only 
voidable at the pleaſu: -c of the ſucceſſors, for if they accept the 
but that here the power of the ſucceſſor, 
to make the firi 0 le I good by acce eptance of the rent, is re- 
trained by the icaſe made by the predeceſſor and the chapter. 
Ihe caſe was ved in Bank. And the juttices doubted; for 
ſome ſaid, that the Ieafe was ſurrendered for the moiety, and 
remained only for te FeRdue but the reporter favs, quære le- 
zem bene, for the parties ſubmitted it to an arbitrement. D. 46. 
a. b. Mien H. 8. Herreyong : v. Goddard. 

4. G. leaſed for years rendering rent, with clauſe of re-entry ; 
the rent due at Lady-day was behin fy being demanded at the day,w hich 
rent the Ir afteravards accepted, bad then entered for the condition 
broken, and 15 entry holden lawful; for the rent was due betore 
the condition broken; but if the leſſor accepts the next quarter”s 
rent, then he hath loſt the benefit of re-entry z for thereby he ad- 
mits the leflce to be his tenant. * And if the er difirains for 
rent due at the ſaid feaſt of Annunciation after the forteiture, he 
cannot afterwards re-enter for the {aid foriciture; tor by his diſtreſs 
he hath affirmed the poſleſſion of the leſſoe; ſo if he makes an gc- 

quittance for the rent as a rent, contrary it the acquittance be but for 
a ſum of money, and not expretsly for the rent, all which tota Cu- 
ria conceſſit. Le. 202. pl. 348. 18 Eliz. B. R. Greenc's caſe. 


or for that the 


364 


of the record 
mn as brought 
to Hm: 


ereby he 
Fa * that 
judgment 


wa given 
upon the 
verdict for 
plainti T's 


ectment, was not warrainicd 


C8 E. 23. 
pe 6. Hill. 
4 Eliz. 

. R. the 
3. K. that 
two days af- 
ter the de- 
mand the 
leſlor receiv- 
ed the rent 
and made 
the leſſee an 
acquittance 
by the name 
of his far- 
mer ; andit 
was clearly 
reiolved, 


that the bare receipt of the rent after the day was no bar, for it was a duty to him; but a diſtreis for 
the rent, or a1eceipt of the rent due at another day, was a bar, for th ſe acts do“ aftirm the leſſee to 
have lawful pofleition ; ſo if he maketh him an acquittance with a recital that he is his tenant, and in 
this caſe by calling him Nis farmer, this is a full declaration of his meaning to continue him his tenant; 


and it was adjudg ed, that the entry was not lawful, 


5. Acceptance 
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45 8 : | Confirmation, 
2 a wil leciſe ſhall not bind the ſucceſſor 


Br. Accept- . Acceptance 


[ e of rent c 
hace, pl * where the leaſe is void c e le, but ie at common laws 
e. 153: pl. 14. Trin. 5 Jac. B. R. Rickman v. Garth. 
ond a * 
Ppon a leaſe voideble, — S. P'. by Bridgman Ch. J. Cart. 16. Mich. 16 Car. 2. C. B. in the Dean 
22 C Er OE Y m. Liter caſe. 


Br. 6. Bargain and 12 ale by 3 Herren and eine of tl He witc's land reſery- 
ing ſa rent; i airer the death of the  haro! the femme accepts the rent, 

| it will bar her ot Her entry; agrecd by countel. Roll. Rep. 154. 
ent  Paich. 13 Jac. B. R. 


_— * . 5 , * . . vs. 
5 4 _— . 4 4 - + " n 9 4 4 n,; + 4 > 4 oy — 
} and Md Ces; 220 4 — + IN 1211 3 ++ % 844 De Cale s daaiti CA good. 


(E) Vas ſhall be a Leaſe or Grant confirmable, 


[ And 12 thall be a ſufnctent Confir mat?! in rc ſpect 


+ 


of the 7 ertons making it. E hings © tual 


* * 
11 


.* - - .5 4 * 4 : — — » » 4 8 77 
The parſen, [I. mate ꝝ parhnage ctargtabbe, three things are neceſſary, 


7 
* | 4 
* 5 L * * * 1 © 1 5 1 b \} — 1 1 2 * * / * . * 4 a» 1 , $ ,0 - - 10 
2 2 \ LES That the 1121 2 LC NI QC ©) tt * [ally ad! Hy (Til 
A 120 77 X &. - A . 
* % — 
ordina! — — 2. y. 14 11. * 16. Us. [ 
Caan! Ng 
2 7 2 — 1 - — — 4 - LEES 2 1 . Las D, 5 1 7 "4 15 Fa 7 > -þ , > 
his JUCCEt1H, . Rr. Dex) and Ape 7 C. Pi. 0 ieee 5. ( . 9 Ty i 4 11 . les! n 477, Or Cares 
- -Y 1 * * * — — ug 3 . ", ow — 2 - + ] * " 5 I Py. > 6 29 F *& 1 4 1 
; © % Curten, 220 ENE 128 VA 1 O7 — 2 4 Con. ms it, A ty 281: 14 914 (1e IUCTENVI, Br. Lraſrs, pl. Uep » 


Er. Deen L2. [45] If upon a /t for tither by a parſo: 1, Which hc * 


/ 


and Cha 2 der . n Ti +! 5 "i 
3 8 by preſcript on, tl C partics {1407717 thlemie Ives 75 the 64 ward -4 7/2 
44 22 — Vs — Sf 
2 75 / * . * A 3 71 „ * , 7 7 «» © 
Cites . WE. C5 5. 11% Ti v3 T( ” 0 ds 5 th 1A tho Cit TCMNMLlanrt - pay (1/I (101 SEES CO 


2 5 : ; f 
but reiner the 8 rſon for the tithes, which award is cm 4 oy the erdinary, 
but uc! 45 the patron ; this mall not bind the ſucceſſor. 14 H. 4. 


any contma tion by the ordinary, or any otner; and there It is heid, cha 
? * 
f. a3&cacment Without Goats 


— 4 ; * 3 a 2 , ! % 2 Y . 3 | * . ” 
Pr. Con. [3. If a parſen grants an aunuity in fer, though this is determi— 
t. ma 3 = 0 RN - . | 
pl. 15. ci: 
5. C. tb mi - bind perpetually. 20) 
is 200d dur- admitted. 
ing the tim 
iimited by the parſon, if the patron and ordinary conlium it. —- Pr. Crants, pl. 73. cites S. C. and 
5. P. by Norton. | 


— » ! "Bd » £N% 1 * » S 4 +} » os Þþ +» 7 * 7 7 2 * 51 4* 4% ; Lig wy 41 YM 
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"3; It 1 * 7 By 
ts 39. 1 Norton, gen 5 * 24. 


Conßrmation cf. a renten ſeigniary 15 no 80 IV 45 but. in retpect | 


* ! * * » 9 7 » © + * , Qu 
1 ier eſtate or deed; and therefore if the rfl deed be Leſi, 01 
. - * 4 "36 - WEE] — i, » 1 . "4 1 } 92 1 7 rr [ o 
be before tit "} il;CH365 }y the c * 111 Matt 38 s i 907 00! 5 10 r Kul 
\S, PT — k * : 58 — * 8 * . io 1 - * i» Oo 
& Sxrenc, & non negatur. Pr. Confirmation, pl. 24. cites 12 
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5. It ; C of ora 's fre to 16” gab. 1rd tor in of je, er lenſes land 


7 


* 
for 3 01 liicy and Aten, 75 10 th, [ts celſr confer 779 ily this IS 2 good; 
for the leaſe was not Vo) id, but voidable; per Danby Ch. |. ht 
+! 


per Movle and Choke J. it 151 bid by the death of the biſhop, leſ- 
tor, 


* 


eee 


Tonkrmation, 


ſor, quod contrarium eſt, as it ſeems; for biſhop, dean, and 
prebend have fee; but contra of a pariomy row there the fee 1s in 


Br. Coniirm on, pl. 17. cite 8 

6. A parſen makes a leaſe for years, or grants a rent-ch arge 75 
begin after his death. The patron and orig ary confirmed it. It 
ſeems good to bind the ſucceſſor, becauſe it is granted and char ged 
immediately, although it take not effect in the life of the grantor 


but Mountague do ubted of the caſe. D. 69. pl. 2 20, Paſck. 5 6. 
Anon. | 


abeyance. 


266 


Ibid. Marg. 
ſays this cate 
was urged, 
and afirmed 
tor good law 
by Gawdy, 
and that the 
other juſ- 
tices in a 


manner afirmed it, 44 Eliz. B. R. 


7. In treſpaſs, the defendant pleaded in bar, that the plaintiF 


evithin age made a feoffment in fee of the lands 79 the father of the 
defe 1 rendering rent, and that afterwards the plaintiff confirm- 
ed the premiſes to the defendant's father, habendum to him and 
his heirs, and that his ſaid father died feifed, and the lands de- 
ſcended to him is fon and heir, but judgment for the plaintiff; for 
1. was not averred in fict that his father vas ſriſed in fee at the time 
of the confirmation, and if he was not then the confirmation is 
voi id, and in "x caſe the land could not pats by the contir- 
mation, unlefs it enured upon a privity by way of enlargement 
of eſtate. D. 108. b. 109. a. b. Mich... x M. Rug- 
way v. Wolcott. | 

8. A biſhop made a leaſe for years, which was e d by the dean 
ond chapter, ann aiterw ds he /e the ſame land dd ans ther fer 20 
years, t9 commerice after the fit 20 years, and then, Before any can 
firmation of it, 15 let the fame lands to a third per fon for CO years, to 
commence immediately. The /aft leaſe was flit con; Soom, ad 
after the leaſe in reverſion was confirmed alſo. Refolved by 3 
juſtices, contra Browne, that that leaſe was good, and the con- 
Hirmation good, notwithſt ding the laſt leaſe was frſt confirmed, 
tor the leaſe is not to have any intere!t by the confirmation, but 
only to make it perdurable and eſſe Guak Mo. 66. pl. 180. Trin. 
O "7 Anon. 

. A. B. and C. were leſſees at wwill, A. died. Afterwards the 
{/4, reciting A.'s death and the former leaſe, and that B. and C. 
had ſurrendered the leaſe, granted them a nanu «tate, habendum eis 
& hereathus ſuis, biit there was e evarrant of ale ey to made livery. 
The court were of opinion, that the eſtate at will was determined, 
fo that the ſecond grant could not enure as a confirmation to 
give a fee-hmple to B. and C. as it might have done if they had 


been tenants at will. D. 269. b. pl. 20. Hill. 10 Eliz. 


S. C. cited 
Show. 381, 


Ibid. a 
quære is 
added, whee 
ther the te- 
nancy at 

will was not 
determined 
by the death 


of A. one of 


the leſſees; 
becauſe no- 


thing ſurvives by his deaths 


10. The grant of an amuly made by 4 prebendary before his Hal- 
1.1mm and induction is void to charge the prebend; by the opinion 
of all the juſtices. Pl. C. 429. b. Prin. 20 Eliz. Hare v. 
Bickley. | 
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Cro. E. 77 < 
pl. To Col- 


Popham and 
Penne r, but 
0 way e 
contra, and 
tHe o TelOtyY- 
ed to have it 
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privation. 
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Re. Non eft 
Factum, f.. 
SoC 4 7 H. 


. $3 


Confrination, 


(F) Ihe ſhall be a elend Perſon to make a Con- 


on 


[Or, what ſnall be a Leaſe or Grant conſirmable in 


reſpect of the Leitor or Grantor, ] 

a larman be pi fented, 1 and inducted to a benefice, 
and © a; TEX the fto ue of the 2 E 
his * benefice, which is confirmed by 8 patron and ordinary, and after 
the incumbent is rise, becau/e be <vas a mere lay perſon, yet the 
Jeaſe is good; for he was paſo: de facto for the time, at 1d fo the 
leaſe not Fg and therefore well enough confirmed. Trin. 42 
Eliz. B. R. between CusroR Ad D⁰ WIN DATE adjudged, which 
intratur Paſch. 42 Eliz. Rot. 127.) 

ed accordingiy, Gaudy aſſenting, and Clench abſente; but for other defects the 
J Mo. 606. pl. 836. Ceſtard v. Wingate, S. C. agreed, that a parton 
ought do be deprived, or otheruiſe all his acts fall be good as iawful parton tal de- 


Ika 5 makes a wy or grant, or ſuch like, and this 15 
deemed; the patron and c cr Abnar'y) \ and after the parſon ig deprived 


— fer a pre=cantradt, (this was when prietts could not marry, )-yet the 


1 Fo: . * 477. 
—— 


6. 32 where 


it was hei, that the grant of ſuch a parſon or abhot ſhall bin: 
con. [Bur mentions n thing of the confirmation, which ſeems admitted. ] 
Cites S. C. that the grant 


+ grant ſhall be good. 


9 H. 6. 33. b. for he was a lawful parſon 
at the confirmation. ] | 
, becauſe he was abbot or parſon i in poſ- 
Br. Abbot, pl. 19. 
- Biſhops not conſecrated are not biſhops, and thucfore 


t of ſuch is good. 


a teaſe for years by uch, and connrmed by the dean and chapte:, ſhall not bind the ſucceſſor, becauſe 


they never ue 
Eaſe and confirmation made. Note the diverſity. 


e biſhops ; but e contra or biihops deprived, who were biſhops de tacto at the time of the 
Br. Leaſes, pi. 68. cites 2 M. 1. Br. N.C 


2 M. pl. 463. S. C. 


Br. Non eſt 
FaCum, p! 
3. cites 9 
H. 6. 32. 
S. C. 
the grant of 


that 


3. If the church wi full of a perſon and after anther is mad: 


r* parſon, and inducted by the ordinary, and he makes a grants v hich 15 


eonfrmed by 7 the patron and 5 erdinary, yet tlie grant 15 void, becauſe 
le Was nat par; n at the 7 Zime of the grant. 9 H. 6. 34.] 


ſach is not good. 


1 Br. 


Non et 
Fzetum, 

pl. 3. cites 
9 H. 6. 32. 
S. C. that 
the grant of 
ſucn is not 
8 


S Br, Dean and Chapter, pl. 23. cites S. C. that by his entry he cannot be vicar; 
preientat 'n and ! 


or callatiin. 


C4. If a church be wid, and one enters and 5c cuptes of his ewun 
aurong, withour any ! reſentation or inſtitution, and 5 it as 
parſen, and makes a grant. which is confirmed by the patron and 
ordinary, yet this is void, becauſe the grantor was not parſon. 


19 H. 6. 34. Curia. One cannot be parſon auithout a preſentation 
910 H. 6. 11.) 


but e contra by 
Titzh. Br! ef, pl. 65. Cites 


1duCtion, and that the perſon of the vicar is charged. 


30 H. 6. 10. S. C. 


. Where the 5:/Zop de ſucto made a leaſe, which was confir med þ 9 
bs? dean and chapter, and after the bi/hop de Jure died in the life of the 


2 op 


12 


8. makes a feafe far years of 


500 
B+. 


ee e 


OF 


Conſlirination, 


biſhop de add. It was reſolved, that he not being lawful biſhop, 
and this leaſe being to charge the poſſeſſions- of the bithoprick, it 
is void, although all judic ial oft, as admiſſions, inſtitutions, cer- 
tificates, &Cc, {hall be good; but not ſuch voluntary acts as tend 
to the depauperation of the ſucceſlor, and fo aſſirmed a judgment 
given in B. R. in Ireland. Cro. J. 55 2. 554. pl. 15. Nlic þ. 17 Jac 
3. R. Rouan Obrian & al v. Knivan. 
6. A parſen made a leaſe of his rectory for 60 years, which was 
cgijſir He dh tt e fucceetl, 72 biſbcp, and the - ſucceeding | Pattgh, neither of 
them being bithop or patron at the time when the leafe was made, 
yo 1 280 per tot. Cur. that it was s 200d. -Cro. C. 38. pl. 3 


Trin. 2 Car. C. B. Baniſter's calc. 


(G) In what Cafes the Conjrrmatron of the Patron { 3%? ] 
and Ordinary is 2CCC/Y/ArY. 


[r. 2 a prior and a far in, upin a debate of the patronage of the 
park. nage, /rbmt theniſclves to the ordinary, wh9 erdainsy 
that the pricr fha {l give to the par gan ui tithes, and 10 be parſon grants 
to the #66 an tt i oil 2 the ut t of the ordinary, and after the 
patſon dies, and the „ier takes the tithes, be may be charged 


1 | 
M ith the annuity 5 Gough t/ "i 1 477 MM HET C Cf! N i 1 for 1 111 as 


EF: 
much as he is ſeiſed of the tithes, he! hath quid pro quo. 16 Ed. 


e 24. add} udged. ] 

2. If a poarfon charges 013th have of the patron and ordinary, this is Fir in the 
not good after mk . cath ot his p:rſon; for there ought to have time of HH. 
}, vr 8. the biſh"p 

been a confirmation of the patron and ordinary per IIill, but of Lendin 
Uckhill contra, by 1 Rickhill awarded ol party to an{wer to granted the 

. . ; FR 57 
ſuch grant made by the parion with cave of the patron and ordi- 5 
0 is lands 


nary; but Brooke makes a gurzxre of this award. Br. Confirma- 7, Are 
tion, pl. 30. cites 7 1 I 16. Firs 


aſſert of the dean and ba ter, and died, by which. the grantee loft his office, as it is ſaid, becauſe the 
dcan. and chapter had not Got. firmed it; guod nota; and yet per Littleton, in the end of che chapter of 
Diſcon , a parion may charge by aſſent of the patron and ordinary; for the writ of entry upca 
ſ.c, d:ſcontinuance is brief ae entre fire aſſenſu c li, or fine aſſenſu confratrum & ſ-rerun;, but thoſe 
ſ-em to be all in one and ihe fame corporation, but invre wes in the grant of the biſhop of London, as 
mitnoſmer, &c. for the faid Aldred F:tz- James was named Etheldredus, where it ſhould be Aldredus, 
and ſo was miſnamed, and allo the deed was, quod fizillum noftrum appoſuimus, which may be re- 
ferred to the biſhop only, any. not to the billiop, dean, and chapter; and therefore by ſeveral, at this 


day, the grant was avoiced for thoſe caules, and not for the other cauſe, and ſo a grant with aſſent e 


the dean and chapter av; << all pcrfe&t.cns is goed. Br. Confirmation, pl. 30. cites 7 H. 4. 15, 16. 
— S. C. cited Lane, 3% 


3. If parſon or vicar makes a leaſe fir 3 lives, or 21 years, of 
lands acc "oomably # tetten, reſerving the accuſiomed rent, it muſt be 
alſo confirmed | by the patron and or dinary, becauſe it is excepted 
out of the 32 II. 8. and not reftrained by the ſtat, 13 Eliz. Co. 
" 44. b. 

There is a &:ver/ity EE a ſole corporation, as parſon, pre- 
* vicar, and the Uke, that have sio the abſolute {ce in them, for 
to their grants the patron mult give his conſent. But if there be a 


| Corporation agg reg gate of many, as dean and chapter, maſter, fellows, 


and ſcholars of a college, abbot; or prior and coyent, and the like 
Th 
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368 Confirmation. 


2 any ale corporation that has the al/5lute fer, as a biſhop with con- 


ſent of the dean and chapter, they nay by the common law make 
any grant of or out of their polſcilions, without their ſounder or 
patron, albeit the abbot or prior „Kc. were preſeitavlez and fo it 
is of a biſhop, becauſe the whole eſtate and right of the land was 
in them, and they may relpectively maintain a writ of right. 


Co. Litt. 300. b. 


3691 (LI) By the Dean and Chapter [or others] of tlie 
Grant of the Bine 


thing that had uſed to be given in fcodum, without the 
aſſent of the chapter. Antoni: Contii methodus, 5 2. It is there 
ſaid that this is a great queſtion.] | 
[2. By the law of Scotland, epiſcopi nee abbates poſſunt de ter- 
Tis ſuis aliquam partem donare ad remanentiam ſine 8 & con- 
firmatione domini regis quia corum baronize ſunt de eleemoſyna 
domini regis, & anteceſſorum luorum. okenc Regiam Majelta- 
em, 48. 1, 2.) 


[3- A graut b the 5 of Meath in Ireland by the dſſent of his 


ey Y the fecdal lau, the biſhop non poteft dare in feodum, 2 


clergy, he nt hat Gig any dean and c '2ptery is a hood Er. int ud 2QUL 
other 6 Davies's le > of Proxies, 1. admitted. ] 
Co. Lite. LA. If a biſbep bath two chapters <uhich uſed to = um gra nts made 
a by him, as the biſhop ot Cy entry ana _ d had, the prior 
aucipio. 
S. P. and convent of Coventry, and the dean and chapter 7 3 ed, and 
S. C. cit- a grant of the biitop 1 15 CON s by the prior es convent 01 y, 
* ke, and not by the dean and chapter, this is no 8 confirmation to 
Arg. = mg 12 * D 41 
2%. in pl. bi: 710 fi HC ſucceſthr. + . 25 .4 Vis 978 10. 1 El. 482. 27. 
317. lor Statham. Aſl. 50 Ed. but it is not in the | book in print. 1 
both are but 


* 
One chapter 5 
— — - * 919 oo * * * 1 + ] 1 — a 1 2 1 q * * 47 
in reſpec uf the biizop ; for if the biſhop is choſen by bath charters, there a confirmation muſt be by 
both. Fitzh. Giants, pl. 104. Cites S. C. 


* 


D. 282 b. Lö. It mn doan {177 id « apt. EAT . Acehurel a an 1 St. Patrick 79 2 
1 5 

Acchbiſhop 2 e te. Ee. {5 confer mW the gre f mM ule by 7. Le 11 7 Pop of D. bling 
of Detla v. and yet Chriit-churchis known to be the eldeſt chapter to the ſec, 


Erucrtn.— and the dean and chapter of $7. Patrick, by their chapter-ſcal, 
bs = ag give and ſurrender to the king in fee all their aid church, houſe, . 
Arg. Le. lands, and poſleſſions, but without the licence, will, or confent of 
234. in pt their biſtop, being their chief ordinary, and patron, for the moſt 
Smited, part, of! all the prebends 3 and after 4 leaſe made by the bifhop ig con- 
dci the firmed only by the dean and chapter of Chrift-church ; this confirmation 
{hall bind the ſucceflor men becauſe the corporation and chapter 
&f vali. f St. Patrick, which was the other chapter, wits diſſolved, and 
nent, nd determincd lawfully, and without the conicnt of the archbiſhop. 
fs oc de D. 11 El. 283. 27.] 


chertet 18 
N Ad. C0, Lit: 301. a. in principio, S. P. 
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[6. If the pricr of Bath, and dean and chapter of I, ell 15 NG e uſed — 
(*) de te nber S.. 79 ne, an grants made by the 22 þ of Bath and 1 478. 
Wells ; at nd after by the e flalule 4 1H. . 250 ada 71 of 4 Bath is 
difelved, and a aſe made by the biſhop is cenfurmed by 1h> dean and 
7 ter of IFells ouly, the ot * chapter being diſſolved by the ita- 
tutez it ſeems this confirmation ſhall bind the ſucceflor biſhop. 

2. 37 H. 8. 58. Qu: EEE 3 but 34 The 8. Cap. 15 an act of 
partiament 15 dect, chic | it was a great doubt whether it was a 
JO0d CONDTNAGON, © nd therefore it is enacted, that all the ſaid 
confirmations, and all after to 10 made by the dean aud chapter, 


on be GOO! in 1; 85 


7 7 Fas a 5 P 1 - 5 „„ - ”» 
. 4 75 « 470 - Jas 2 3 leafe fei. FONTS {9 2 e bt 12; and 6 Vi Lane, 57. 
N Of the 1 the dean and chapter Conperms it, and ter the Fleate TEE * 
1 * * 1 3 - 5 5 ” ” «a * 35 
is inrolled, this is a g. 900d ow nation, though the 5 ae is nee e 
; : 1 >. 2 84 
18 Dt 5 


in eſſe at the time of the conlirmatic ow for this 
which 5 as welt be before the leaſe as after. Trin. 80 ac. 
Scaccario. SIR ED WA. * 114MOC K 'S CASE. | 


- by 2/1 the barons, and judgment againf the King as fo t! ne 1 proſits. Co. Litt. 301. a. 
So ©. 2 bithop makes a Ws the 2d of May, and the dean and chapter con no it the Ift of 
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3 - Ss % 1 * 9511 d a 3 - - 

for it ought to have pe -rſection in the bilo lie, An 

8 L 

Godb. 25. cites 31 LL. 3. pl. 20. N 5 3 E. 3 Cn ation, 20. 

If the c veprer cori the leaſe of the biſhop after his death, in S. C. cited 
! Arg. Ge Gs 


. F — . 4 1 © — 
88 of vacation, his confirmation thall not bar the ſucceilor. Sug 
2% In Pi. 


„ Confirmation, 51. 22. Cites Lill. 33 L. Zo 35 tor iT 
count ro 


ron 


+ a6 + 4 


derlectton in the life of the biſtn, otherwiie it is vaid, Biſhop made a leaſe for 21 years, 
and ano her le ue of the lane land bein, In DCLING nod Op” 4 by + Yeats, and ed, 77 1 of reer 
nest anti papte cord i. 3 per Ciench it 18 4 £G 4G confirmation. * Le. 78. pl. 1006. 23 Elz. 
Go . 4110.44 p Cale. 
- y * ? . A / 
10. If the b, e and ordinary, an 1d C9 off ms ſa leaſe ior 
YL rs }, "L161 10 muft be Fog CONF! vation of the dec Ii 4 111d chapter Pl o; 
. 1 3 4 \ 
107 the biſhep, as ordinary, does nothing by-his confirmation but 4 
— 7 2 
judicial act, and as patron he nas the inlieritance thereof in jure 
; 
eccle liz, which he cannot bind againſt his fuccetor witiout 
2 Q P 2 „ * as by did * 55 > 
C0111 rmation by te dean and Cue Br. Leaſes, pl. 64. Cites 
1 kE ©@ 
43 449 Ve. 
. : 1 3 
11. In debt the plaintiff declared that the predeccſſor of t 182. 
Dis 220. 


biſhop granted to kim the Nec 7 of becher, of the biſnet''s ui, £ houje $6. 41. 
oi D. for the term of is life „ 20711 ee of 2d. per diem 10 be aut judged. 


77 d paid out of the profits of the rents and jurm of N. by Fe receiver 


Ul 


of the biſhop, and alſs an year'y ice, chich grant was confirmed 
by the dean and chap ter, that the bithop tied, and the detc: Cant 
was elected biſhop, and for griarages 1 the money =o robes jr S 
yeors the plaintiff brought his ation 0 {he 4 n bithop, 0 
pleaded that the plaintii did not exerciſe the ſaid office, The ju 
found for the plaintif, and hc had judgment to Fecover the robes 


we. 
»+- 
CG 
— 
— 
—4 


13 


Confirmation, 309 


a „ 1 n 
1 2. r 


„rn 


Confirmation, 


and annuity, and the arrearages incurred as well before as after the 

bringing tlie qc Mo. 88. pl. 220. Hill. 10 Eliz. Howic v. 

Eiy (Bithop of). 
10 Rep. 61. 2. The %. by of Cheſter, after the flatute 1 Shi. did grant to 
d. eites S. C. G. B. an aut. ty of 5 nn: arks PETR SITU pro © 1 ſil. 70 inipe 15 Sin- 
. Penne, which w as confirmed by the tran ard coopter ; and then the 
ſaid, he re- biſhop died, and B. brou;: rt 2 writ of annuity ay aint tlie iucceflor, 
e e and id his count did aver, that the precdeccilors of the laid biſhop 
Poukon v. had granted reaſonable fees (but did not aver that this fec had been 
the Biſtup of granted before), and did aver that he was homo confiliarius and in 


Chi heſter - Als. q \ 1 

5 1 Wh; 2 loge Peritus; and the Opinion of the CO! urt was 970 the pl. in- 
WO! 1.0! 7 . . ; 

he collected tit, but there it was reſolved, that alt/ 9g) h the faid bifhs, rick quas - 

_ he bi. four:dad bir! of late times, to wit, in the time of 11. 8. yet a grant f 

4 GP 1144 is 1 Fey * 47 7 1h +? in 

uiualis an office cf 75 . * to NC FIT. 222 ian, 0.4/0 Fe! (3110 le Jees (ti Deal 011 


granted to ableneſs w f is to be decided by the court of jultice, ee 
2 counters the fame doth depend) is gd, and is reſtrained out of the ge- 
ad law 20s. 

* | neral words of the ſaid act. Bridgm. 31. cites Trin. 30 Eliz. 


— Year 70 
each, where. Boulton v. the Bithop of Cheſter. 

as now he 

granted 2 l. a year to one, though this be not in AN of the revenue, nor more chargeable to 
the ſucceſſor, yet becaule it is a great prejudice to him, in another degtee it is void; for he cannot by 
any intendment be fo well advited by one as by two; but if the! ſhop had granted a counicllor 409. 
and by the lait claute had granted to him another 40 8. it is void for the lait, and good tor the firſt g 
and this difference he grounded upon 2 E. 2. * Feofiments, 94. But Bouiton in this Caſe did not pie- 
vail, becauſe he did not aver that it was the ancient fee. 


* 0137! 


13. The dean and chapter of Fernes in Ireland cane of 11 per- 
Hus and the dean; and 3 of theſe, with the commiſſery or proctor of the 
dean, « firm, & c. and afteravards 3 ther of the prebendarics PO 
ed their names to the confraution at ſeveral days, and the leaſe 
was held void becauſe the dein could not make a ſubſtitute, and 
the major part of the corporation ought to be conſenting to this, 
and that ſimul & ſemel, and not ſcatteringly; but they are not 
confined to the chapter-houſe, but they may dle and do their 
acts elſewhere. Dav. 47, 48. Paſch. 5 Jac. B. R. The Dean and 
Chapter of Fernes's caſę. 
Patm. 457. 14. If a dean of J. be made a biſhop „FI. and by a diſpenſation is 
S. C. ad- continued dean as before, with a poxver facere emma que ad decanium 
8, 26 og pertinent in tam amplis modo & forma, as if he was not promoted 
reſolves by to the ſaid biſhoprick 751 ob/Fanre any flatute, canon genetal or local 
all, that a to the contrary, and afterwards is made biſhop of B. but before his 
Der cm- 
2 confirmation the fing makes anather diſpenſation to retain the deanry as 
cannct con- before, and meſne betzocen the two d tſpen{ations the biſhop of H. made a 
* leaſe fer 21 years, which the dean confirmed, Per tot. Cur. the diſ- 
. penſations continued him dean as before per vim prioris tituli to 
tizem ver- all purpoſes, ſo that he may confirm, make leaſes, or do any act 


— e dean, as if he never had been biſhop. And all agreed that the 


5. C. 2. 2d diſpenſation on his election to B. was made in time convenient, 
zuages ac- and that he continued dean by force thereof. But Jones J. held 
1 that had he been a mere commendatery dean only, the confirmation 
cid — Lad not been good, to which Hide aſſented, but Doderidge ſeemed 

Contra, 


e 3 ... ww 


'- fs 
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e contra, and Whitlock J. faid nothing. Jo. 158. Trin. 3 Car. ee 
| comp. In- 


B. R. Evans v. Aſkwith. a e 


855. cap. 44. has a quzre, who confirms biſhop's grants and leaſes, where the eis 2 mere conimend- 
atory dean, if not the ciergy of the dloceſe, as in caſe where there is no dean and chapter. 


(I) Zy the Biſhop, Dean and Chapter, what ſhall be 


laid a good Confirmation. 


Cr. 8 © Otulo Cartarum. M. 8. Part. 46. releaſe of the 
* bi/hzp of London ex gſenſus & conſenſu Decani to- 
tius Capitrili. 

2. C. a prelendory of the cathedralchurchof Chicheſter, made /eaſz 
by indenture, that he with the aſſent N. biſhop of Chicheſter, and of the 
Dean and Chapter of the fame church, without naming the names of the 
dean, and the deed concluded thus, viz. In witneſs whereot the 
ſaid parties to theſe preſent indentures have interchangeably ſet 
their ſeals, and zhe ſeal and name of the prebendary, and the jeal of 
the biſhop and the chapter was put t9 it; quære, if without any words 
of confirmation or aſſent mentioned by them, if this be a good leafe 
to bind the ſucceſſor. D. 106. b. pl. 21. 1 & 2 P. & M. 
Champion's caſe. | | | 


(K) Confirmation of the Crant of the Dean. [3729 
Nhat ſhall be a good Conſirmation. | 


Fe 17 a dean leaſes any of his p ons, of which he is ſole fciſd, P. 40. b. 
with the afſent of the chapter, this is a good conhrination, &..* LI 

becauſe the dean only had the eſtate. D. 29 H. 8. 40. b. 72. 8. G. 

and the writ de fine aſſenſu Capituli will prove, that there nceds 

but one aſſent.) 

2. [S⸗] F a Dean is ſole ſeiſed, and not with the Chapter, of D. 40. b. 


certain poſſeſſions, and Jeaſes it by ſuch ætordi in the deed, grod De- H: Cha- 
: in's caſe, 


canus ex afſenſu totins Capitult dinifit, and the ſeal of the Chapter 45 See (0) 
annexed to the deed; this is a good confirmation, for it is a good pl. 1. 


aſſent. D. 29 H. 8. 40. b. 72. 


[3- So if an abbot leaſes with the aſſent of the covent, and an- S. P. by 
nexes their ſeal to the deed, this is a good confirmation, becauſe * * 


the abbot hath all the eſtate, and there requires only the aſſent of for the 

the covent, which paſſes nothing. D. 29 H. 8. 40. 72.] uy and 
- friars being 

dead perſons in law, cannot be parties to the leaſe. 4 Le. 17. pl. 44. Trin. 26 Fliz, B. R. obiter in 

Clark's caſe. S. P. obiter D. 40. b. Hiil. 29. H. 8. pl. 1. S. P. Br. Faits, pl. 45. 

cites 14 H. 6. 16. See (O) pl. 1. and the notes there. 


U. [But] if a dean and chapter are jointly ſeiſed, and the dean P. 40. b. 
leaſes with the aſent of the chapter, and annexes the ſeal of the oo wa. e 
chapter to the deed, this is void, and ſhall not bind the chapter, 5. p. rock 
becauſe they have an eſtate in them, as well as the dean hath in cauie the 


Vo. V. L. — him, chapter are 


of — — 1 


CN PIIY 


* —ñů —— 
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parce! of the him, and may make 2 grant. D. 29 H. 8. 40. b. 72. Paſch. Io Jac, 
ties B. between TOMLINSON AND CROKE, agreed.) 
with the dean, and ſhall implead anc be impleaded with him. Br. Faits, pl. 45. cites 14 H. 6. 16. 


D. 273. b. ['s. The deangf Wells may paſs his poſſeſſions with the aſſent of the 


p+ 35. chapter without any confirmation of the biſogp, and after this dean- 


Paſch. 10 


Eliz. Wal- ry zs ſurrendered and diſlved, and this diſſolution confirmed by 


| 5 yy 5 Pol- parliament, and 2 new deanry executed by the act, and the nomination 
(R) i by letters patents of the new dean and his ſucceſſers given to the king 
C. and his ſucceſſors ; ard it is enaded alſo, that the new dean, and 
his ſucceſſors, may grant, demiſe, and depart with their poſſeſſions, 
in the ſame manner and form as the ancient deans might and uſed to 
de; in this caſe there needs no confirmation from the biſhop of 
the grant made by the new dean, becauſe his confirmation was 
not neceſſary to the grants of the old dean; nor is the confirma- 
tion of the king of the grant of the new dean neceſſary, becauſe 
this is not a mere donative, but is made of the ſame nature as the old 
dean was, D. 10 Eliz. 273. 37. per Curiam.} 

6. Dean ſeiſed in right of himſelf and his chapter makes leaſe 
for years. Chapter by themſelves confirm it ; it is not good, becauſe 
their deeds being ſevered are to no purpoſe, it being a bady entire, 
otherwiſe if after the leafe they both confirm, becauſe it amounts to 
anew leaſe. D. 40. b. 1. in Marg. cites 14 H. 6. 16. [But I do 
not obſerve this very point in that caſe in the Year-book.}] 

7. An archdeacon having a parſenage appertaining to his arch- 
deaconry, made a leaſe of the parſonage before the tatute 13 Elix. for 


ferty years, and which was confirmed after the ſtatute, adjudged a 


good leaſe and confirmation for the forty years. Mo. 459. pl. 636. 
Mich. 38 & 39 Eliz. Arkingſall v. Denny. 


3731 (L) Confirmations by Parſon, Patron, and Ordinary. 
r What ſhall be ſaid /ufficrert. 


Cro.E. 637. LT. I F the biſhop of Sarum be patron of the church preſentative of 

. . which lies within his dioceſe, and this is the body of a pre- 
— 7 bendary in the church of Sarum, and the biſhop of Sarum is patron 

R. Her- alſo of the church of D. which is alſo preſentative, and this lies in the 
bert v. diaceſs of the biſhop of Winton ; and after the church of D. is an- 
p. nexed and united lawfully, 4) the aſſent of the biſhops, deans and 
ſeems to Chapters of both dioceſes, to the prebend of S. and after the biſhop of 
have been Sarum collates J. S. to the ſaid prebend, which now by the union 


2 - "4 0 Co of both churches, and inſſals him in the cathedral of the church 
age, and of Sarum; and after the prebendary makes a leaſe for years before 


—_ the flatute of the 13 Eliz. and net warrantable by the flatute of the 
this was in 32 H. 8. and this is confirmed by the biſhop, dean and chapter of 
his time a Sarum, and nt by the biſhop of Winton , yet this is a good con- 
on” _ firmation ; for by the union the biſhop of Winton hath annexed it 
chat 'i hag to the prebend of S. and ſo hath oufled himſelf of his ponver of con- 
been in tuo firmatiom as ordinary; for after the union, the prebendary is in- 
wo pak 12 veſted 


Confirmation, 
veſted in both churches by his inſtalment without any other pre- 


ſentation, admiſſion, inſtitution, or induction, in the church of 


D. or 8. Paſch. 10 Jac. B. R. between LEICGH AND HELLIER; 
reſolved per Curiam, upon evidence upon a trial at bar for part 
of the poſſeſſions of the church of Huſband-Tarant, in the coun- 
ty of Southampton, which was annexed to the prebend of Bur- 
bage in the county of Wilts, this being a prebend in the cathe- 
dral church of Sarum. ] | 
2. A parſon made a leaſe for years, P. who was the patron in 
the reverſin before the flatute 13 liz. confirmed it, and after the 
atute, viz. the 14 Alix. the ordinary confirmed it, and 23 Eliz. he 
hich had the patronage for life confirmed it. It was the opinion 


of the juſtices, that all the confirmations by the ordinary and pa- 


trons were good; for the ſtatute ſpeaks of alienations by incum- 
bents, but doth not make void confirmations made before the 
ſtatute, Cro. E. 18. pl. 5. Paſch. 25 Eliz. C. B. Higgins v. 
Grant. 5 

3. A prebendary of Saliſbury, anno 4 E. 6. made a leaſe to P. 
for 99 years of the reflories, and of K. and Y. in com. Devon, t9 
commence after a leaſe then in being, which laſt eaſe was confirmed 
by the biſhop of Sarum and dean and chapter there and enjoyed ac- 
cordingly, The court held this a good leaſe, though 797 con- 
firmed by the biſhsp of Exeter in whoſe dioceſe theſe reFories were ; 
for though they are not within the dioceſe of Saliſbury, yet 
becauſe by grant of H. 2. and of the biſhop of Exeter, they are 
annexed to the canorry of Saliſbury and made parcel of the 
prebend there, therefore though they are inducted by the bithop 
of Exeter, yet they are inſtituted by the biſhop of Saliſbury, and 
take an oath of canonical obedience to him, and lapſe, &c. ſhall 
not incur to the biſhop of Excter. Sid. 75. pl. 6. Paſch. 14 
Car. 2. B. R. Gie v. Rider. 


373 
caſes ſince 
reſolved, 
that it is 
wel: enoughz 
and to this 
all the other 
Juſtices 
agreed. 


2 Keb. 280. 
pl. 80. Jay 
Vos Rider, 
S. C fays it 
was doubted 
whether the 
tale con- 
firmed by 
dean and 
chapter and 
biſh p, who 
is patron of 
lands lying 
in another 
dioceſe, 
whereof D, 
is ordinary, 
be 2c0d 


without 


confirmation by D. but that afterwards it was ruled to be good. 


4. If there be a compoſition confirmed between a parſon and But by the 


his pariſhioner, by which the pariſhioner is to pay 51. in lieu of 
his tithes for 10 years, and afterwards another compoſition is 
made, whereby the pariſhioner agrees to pay GI. for the ſame 
10 years; this 2d is good without a confirmation, becauſe it is 
an enlargement cf the former, and more * for the parſon's advantage 
than the firſt was. Arg. Hard. 385. Mich. 16 Car. 2. in caſe 
of Ingoldſby v. Wivell and Ullithorne. 


judgment in 


tne principal 
caſe it 
ſeems, that 
ſuch ſecond 
compoſition 
will not af- 
fect the ſuce 
ceſſors of 


the parſon, 


and therefore the pariſhioner not bound by it. See ibid. 387. 


3744 


Confirmation, 


(M1) — Par by the Patron and Ordinary. 
Patron. 
. ho ſhall be client to make it. 


* Br. Dean 1, I F 2 Dean and Chapter are patron, a confirmation by the preſi= 
* dent or commſſary (who is a deputy) is not good without 


Ec. pl. 5. 

cites S. C. the confirmation of che dean, 8 the preſident can do nothing 

that preſi · to charge the chuck. 1. 84. b. Davis, 1. 48. b. 

gent or com- 1 1 | 

mitfary of L47* b.) 

dean have authority to hear and determine ſpiritual or other cauſes, but not to ſeal à confirmation for 
2 


the dean or the chapter in the name of the dean and chapter, ſo 2; to bind him and his ſuccetloars. — 
The power of the commiſſary is only to 0 ſcuſs cautes, and nut to ſeal deeds; and though in this caſe 
the deed was aled ly ke chapter as well as tb dean's comme ſſary, it was held not good 1 die the ſuc- 
keller. Br. Corporations, pl. 17. cites S. C. but Bro ke adds a Guerre, if there Was 2 cuſt. m that 
the co mm Jar y T2] tor the dean. 4A dean cannot mace d de puty to co: 1hrm leaſes; 3 per Noy. 

Pal 4. Qi. 40 * Lats 3 vo "8 . accord! Ns iy. - Ibid. 28 3 P. 

0 Fl : 
Co. J. 458. [z. If a Biſecp be patron of a prebendary, and he confirms a loaſs 


> Ns by the prebend, this is not good without the confirmation of 
8. C. bur the dean and chapter ; for this patronage is part of the poſſeſſions 
S. P. does of the bi :ſhopric, of which he cannot bind his ſucceſſor without 
por open» the dean and chapter. P. & Tr. 15 Jace B. R. between Suirn 
805. S. C. AND BOWLES, this was ſo: agrecd. ] 


v Hich ſee at 
pl. 3. in the notes there, 


Co. Litt. 300. 1 S. P. of an advowſon, that if he be 2 patron he 


cannot conficm alone, but the dean and chapter muſt conficm allo for the reaſon given in Roll. See 
pl. 3. and the nates the. See (P) pl. 1, 2. 8. C. , | 
3 Balg. 3. But it ſeems that ſuch a confirmation made by the biſhop 


— * hall bind the biſbep kimſe!f during his time, and all thiſe who come 
ured and Under him ; ; the confirmation of the dean and Chapter 1s re- 
red by all quiſite, that the biſhop may not prejudice his ſucceſſor. Paſch. 
mie & Trin. 15 Jac. Surrh AND BowLEs it was a queſtion. 
confirma- 
tion by the archbiſhop patron, without the gran and chapter, is good, and ſhall bind the ſucceſſor ; and 
for this was cited 23 H. 8. Brook's Cafes, fol. 46. pl. 202. Pl. C. 528. in caſe of Hare v. Brick- 
ty, ard 19 Eliz. D. ode +. II - 455 5. pl. 5. S. C. but S. P. does not appear. But 
Br. N. C. fol. 46. pl. 202, is viz. if a L ſhep be patron, and the ur Gn mat a leaſe, or grant by deca, 
there the 555 Le ard + Fe: 7 and ite d:ian und ci after eugt't te c 5 m, if the grant or leaſe 
Mall be fares Contra where a l,, 4; patr'n in fie, and be and the er. tian confirm, this ſuffices 
without the dean and chap! er. Fr in tbe fir} (ar the iſo patron ha intereſt in the inheritance to the 
bi hopric, ba? on the tber Cale be bas only a ju; ' cial praver, therefore it ſuffices that he who has the 
power at the ti me, &c. confirm; for this is à judicial act, but in the other caſe it binds the inheritance, 
ech be has in jure eccich@, Wiiciibe cannot Go againſt his ſucce :fior, without confirmation by the 
dean and chapter. Br. Conti: mation, P: . 1. Cites S. C. in totidem verbis. 
pl. 64. cites 5. C. and S. P. according . art for the ſame reaſons. Br. Charge, pl. 40. citcs 
11 H. 6 : 9. S. P. ard cites 37 H. 2 3. accordinglx- 
The cats Sin Dycr is, viz. A \ parjen of à church made a lea'e for 10 years, the 6; 05 of London beirg 

Pati a ood cod; nary, Confirmed it zv. tbeut the dean ard ct at ter; the incunbent d ed, the 21 ber collated an- 

271 7 avs 2 w: 4. a nw leaſe which is evell crnfirmed ; the biſhip is tranſlat 43 the refolution of the 
$6 Rice: was certificd to the ccunſel, that the firſt leaſe ſtoo d good, and not the ſecond, during both lives 
of che bltnup and ſucceſſor incumbent, who found the church charged. D. 367. pl. 42. Paſch. 19 Eliz. 


Anon. 3. C. cited Le. 235. in pl. 317, — 8. P. admitted, as to binding the bithop dur- 
ing his own time. Co. LMI. 300. b. 
10375 


Ioid. Magz. 4 4. A biſhop ſeiled of land in right of his biſhopric made leaſe 
N for — 2 entered, and afterwards /r by indenture dedit, 
: cance(ſit 


Br. Leales, . 


© 


Conturmation; 


conce/Nt & confirmavit the land 4% the lee in fee, rendering to the 

biſhop and his 2 TICK) 10 J. rent, with a letter of attorney to nl 
hvery, and delivered the deed himtelt to the lefiee, and livery WAS 
made accordingly z and all this «vas confirmed by.the dean and « tapter 
in the fe of the biſhop, the dean being ate nt im remstis, but the preſi- 
dent of the dean vas preſent whom the dean had conflituted by 
parol only locum tenentem ins & tradidit claves ſuas una cum 
aucthoritate vocis & aflenſus decani, and th's was entered in the 
regiſter according to ancient cuſtom. Afterwards the fame biſhop 
alto granted and Teleaſcd the fame rent to the leftec 5 his heirs, 
and this alſo confirmed as above, both dean and preſident being 
abſent, hut the ſubſtitute or deputy ot the prevent being only 
pretent ; ; and whether the fucceflor might avoid theſe alicnations 
or either of them was moved before the juſtices at Serjeant's-inn 


by command of the Ld. Chancellor. I) 145. b. pl. 65. Paſch. 
3 & 4 P. & M. Litchfield (Biſhop) v. Fiizer. 
confirms the leaſe of the biſhop, it is good 3 whereupon Jones J. fat! that Barf s Report 


nonical ; 45 1d Doderi "Fs added, that tue 75 e made tor the 11:£11dian of Ire 
D. 145+ it is a quzte. ————Ibid. 479. 8. C. cited accorcingly by 1 


Jones and Doderidge, S. P. 

5. A. parſon of D. is patron of the church 7 as bel onging g to 
his church, and prejents BB. wc hg by c:nſent of A. and of the ordinary 
grants a rent=char oe out of the glebe; this is not good to make 
the rent-charge perpetual, without the ni of the patron 24 no 
more than the atlent of the bithop who 1s patron without the dean 
and chapter, or no more than the ailent of the patron being tenant 
in tail or for lite, as Littleton ſays. Co. Litt. 300. b. 


(N) Who in refpect of his Eſtate [may C01 1 Mm 4A 
Grant. Things Spiritual. 


[1. IF Baron ond 5 me are patrons in the right of the je me, if they 
confirm by deed the Toad ſe of the parton, this is not 20 d 

againſt the feme and her heirs, but enly during coverture ; for the 

deed of the ſeme is void. Vide for this, D. 3, 4. Ma. 133. 1-] 


3/3 


the caſe of 
the dean and 
chapt er of 


] 


©: 


„ Day, 


8 #7. 


that the 2 
= 1 
* 1 4 ft 


poſſeſſion, 
and ſo the 
quære in 


Dyer refcly- 


= 


d. 


Dav. Rep. 


IO 


b. in 


S dc. 
cordingly. 


m. 


402. Cites 


Dav 
- 47 
CO 
d arc 


: Rep. 


dhat if 
w'//ary 
f/ 


© 
1 Ot C2 


nd oni, and laid that 
—Lat, 238. by 


D. 133. pl. 
1. is that 
the baron 
and feme 
and ordinary 
Conhrmead 


the leaſe, and that the incumbent leſſor was deprived for marriage, and the baron and his wite having 


granted the 
the leſſee to avoid the leaſe. "The reporter ſays, quære; becaule 
nothing is laid as to binding the teme and her heirs during the Coverture only. 


next avoidance before the deprivation, the grantee preiented his clerx, wh, entered upon 
it ſeems the entry congeable, 


But 


C2. If tenant in tail of an advowfon confi; rms a leaſe made by the - — 


parſon ; this ſhall no bind the preſentee of the iſſite after the death Fol. 480. 


Roll. Rep. 
367. pl. 14. 


of the conſirmer, but he ſhall avoid it. My Reports, 14 Jac. 
Mauxr aGcainsT FRENCH.) 


agree by Coke Ch. J. and Doderidge. 2 Roll. Rep. 8. 8. C. adjornatur. 


ation was vtterly deteated and avoided by the remitter. 


8.C. 
——Bridgm. 92. 


to 100. Mande v. French, S. C. arguba, and it was inſiſted among other things, that the confirm- 
And ach. 16 Tac. without 


an * 4 


& SD 


u- 


ment by the Jud; Ses, it was agreed tor the plaintiff, and thereupon zudguent Was gi Ven accordin glx tor 


the plaint Hf. uo. Le 234 in pl. 


317. Coke Arg. cites 31 E. 3. Grants, 61. that ſuch act of the 


patron ſhall bind only according to the eſtate of the patron, Ky if tenant in tail confirm the tame it (hut 
But if the 


patron is tenant in tail, and diſcontinues the eſtate tail, the leaſe ſhall ſtand good during the diſcon- 


[3- [So] 


Litt. ſ. 528. and Co. Litt. 300. b. 5. P. 


not bind the preſentee ot the 111uc. 


tinuance; er if the eltate be barred, it ſhall Rand good for ever. 


Le 3 


378 Confirmation, 


CZ. [62] if the chaplain of a chantery or free chapel, which is 2 
donative, mazes a teaſe for years before the 32 H. 8. and the patron 
of the _— being ſciſed of the patronage in tail confirms it; this 
{hall not bind the chaplain of the iſſuc. D. 8 El. 252. 95. ad- 
mitted. But there the queſtion was, the patronage came to the 
king by the ſtatute of chanteries, before any gift by the iflue and 

© Th: words donor and his heirs excepted “ [ſaving the leaſes and intereſts of 

_— all other, except the patrons and donors, and their heirs |, and 

et 27 not , : 3 

in the ei- yet it was held the king ſhould avoid it; but after it appeared, 

gina but that the donor bad levied a fine after the confirmation, by 

- ty necet= which the iſſue was barred to avoid it, and then the king might 
not avoid it. | | | | | 

Aa uſurper, [4. If the incumbent of an v/urper mat's a grant, and this is con- 

who uturps firmed by the uſurper and ordinary, and after in 2 quare impedit 

before in- . 5 

Rallation or the true patron recovers, and removes the incumbent. The grant 

induction, by this is Geicated, becauſe here was never any parſon and pa— 

or preſent- tron in right. 9 Hen. 6. 33.] 


ation, here 
another abbot or parſcn is rightfully in poſſeſſion, or if one enters and occuvies in time of vacation with- 
out any election 0: pretentation, the deed of fuck is not good. Br. Non eſt tactum, pl. 3. cites 


9 H. 6. 32. 


Cro. C. [5. If A. be feiſed of an advan in fee, which is full of B. 


— 2 iy the incumbent, and after A. grants the next avoidance to C. 


Oldfors, and after B. grants a leaſe of the rectory for yeors, and this is 
8. C. ad confirmed by A. and the _— before the flatute cf 13 Eliz. and 


* * after B. dies, and C. preſents who 15 inſtituted and induded, 


ment, C. B. and enters into the rectory, and after dies, and A. preſents F. wwha 
"== ER z5 inſtituted and mdufed; F. ſhall hold this church aiſcharged 
Fin B. . Of the leaſe, becauſe this lcaſe wvas totally avoided by the entry of 


the Chief E. who came in by the preſentation of C. which was not ſub- 


eke de. ject to the confirmation of A. the patron in fee; for I. by hiz 
ing abſent in inſtitution and induction was ſeiſed of the fee in the right of his 


charcery) church, as fully as any could be. Palch. 16 Car. B. R. between 


gave rule for 8IR EDMUND PLOWDEN AND OLDFIELD, adjudged, per totam 
offi: mance * 


of the judg- Curiam, in a writ of error upon juch judgment in Banco, upon 
meut- And a ſpecial verdict for land, parcel of the rectory o Alam in the 
this bang county of Southampton, Intratur in B. R. Mich. 15 Car. Rot. 


Bramfton 86. and the judgment aſſirmed accordingly, ] 

Ch. J. of | | | 

B- R. and Littleton Ch. J. of C. B. and to Davenport Ch. B. and Crooke J. they all agreed to that 
judgment. Ano ate wards, on a motion for a fut hne. day to fpro'c in weft of judgment, the court 
denied it, and the judgmen: was aff:rmeo. 97 454. Il. . Ceed Plowden, S. P. adjudged 
and affi t med. — 7 Rep. 3. a. Mich. 28 and 29 Fiz. in rhe Eari ct Kedford s caſe, S. P. obiter 
held accord ngly, per Cui. ob. 76 pi. 15. rin. 11 Jac. Spendicws v. Burket, S. P. held 
according y, and cites 7 Rep. 3, Co. Lit. 46. a. 8 Y. S. P. as to the giant of an an- 


voii by the jncumbent. Per Brown J. Mo. 67. in pl. 169. 


Thid. Marg. 6. A, a parſon made a leaſe for 40 years, which was confirmed by 
dicks 4: the treaſurer of York cathedral, who vas patron as in right of his 
Eliz. where treaſurerſbip, and after the patron and the biſhap of Winton, who 
pro be as ordinary, confirmed the teaſe in the life 2 the leſſor, and before 
1 the confirmation the treaſurer granted the next avoidance to another 
ance t E. pro illa vice, A. died. . He that had the next ayoidance preſented 
and the par- a p * OT. ö B. 


Confirmation, 


B. who was admitted and inducted, and then the faid treaſurer, 
with aſſent of the biſhop of York, and the dean and chapter, aliened the 


patronage in fee, Ilie queition was, whether the new incumbent 
hall avoid the refidue of the term? Quære; and note, the aliena- 
tion was after the death of the leſſor; ideo quære bene. D. 72. 
b. pl. 2. Mich. 6 E. 6. Anon. 


376 f 


ſon made a 
leaſe for 
years, which 
1s confirmed 
by the pa- 
tron and or» 
dinary, and 
afterwards 
the parſon 


gies, and B. preſents C. he ſhall avoid this leaſe.— The patron of the church of D. grants the 
next avoidance to J. S. and atterwards, before the flatute 13 Elix. the parſon, patron, and ordinary, make 


@ (caſe for years rendering rent, and the parſon dies, * and | 
ſtituted, and inducted, and dies, tuch leale was avoided in toto abloiuteiy, and therefore 
2zainit the ſecond ſucceſſor. 

in the Earl of Bedtoid's caſe. . Li | | 
the whole eſtate in him, avoided the leale, it ſhall not revive again. 


7. A. ſeiſed of advowſon in fee, grants to B. and his heirs, 
that at whatever time the church becomes void, that B. and his 
heirs ſhall nominate a clerk to A. und his heirs, and that A. and his 
heirs ſhall preſent him over to the ordinary; it the parſon makes 
leaſe or grant of rent-charge, this ought to be confirmed by berh, 
but in writ of annuity aid is only grantable of him that has the 
preſentation, for this is in the right. Mo. 49. pl. 147. Paſch. 
5 Eliz. Anon. | 1 | 

8. Parſon makes a leaſe for years, which is confirmed by the crdi- 
nary and by one of the patrans (there being two patrons of this 
church). The parſon dies; the ordinary collates by lapſe ; ad- 
_ Judged that this was well confirmed, and that the collatee ſhall not 
avoid this leaſe. D. 72. b. Marg. pl. 5. fays, the caſe was long 
and well argued. Trin. 33 Eliz. B. R. Lancaſter v. Lucas. 

9. Reciſaut though difabled to preſent yet thall be patron to 
confirm the leaſe of the incumbent. Per Jones J. Arg. Jo. 22. 
Hill. 18 Jac. C. B. 


(O) Confirmation by the Patron and Ordinary. 
What Act [is ſufficient. | 


[I. J* an abbot makes a deed by ſuch words, ſciant preſentes 
me abbatem of ſuch a place, ex afſenſu conventus dediſſe, or 
dimififſe. This is good, though the covent did not grant, but 
aſſent. 14 Hf. 6. 17.] 


F. S. preſents W. R. who is admitted, in- 


cannot ſtand 


Per Cur. 7 Rep. 8. a. Mich. 28 and 29 Eliz. in the Court of Ward 
— Cn. Litte 46. a. S. P. and becaule the laſt incumbent, who h 


©0377 ] 


Dat. 48. pl. 
10. S. C. in 


totidgm ver- 


bis, 


8. 8 Ar- 
gued, but 
adjourned 
for further 
argument. 
Le. 233. 
pl. 316. 
Mich. 32 
& 33 Elis. 


Br. Faits, 
pl. 45. cites 
I4 H. 6. 
36. 35 Co 
and Brooke 
ſays that the 


reaſon ſrems to be, that the covent are dead perſons in law, and are not ſeiſed, nor ſhall they implead or 


be impleaded, but the abbot only. 


See (K) pl. 3. S. P. and the notes there. 


2. If the patron and ordinary give licence [by deed, as it ſeems 
to be intended] to e parſon, to grant an — &c. this is a ſuf- 
ficient confirmation by them. 7 H. 4, 16. the parſon granting 
it accordingly. ] t 


charge the church, by which Rickhil awarded it good, and the defendant to anſwer over, qu 


Grant made 
by a parſon 67 
leave of the 
patron and 
ordinary, 18 by 
good to 


od nota bene. 


Br. Dean and Chapter, pl. 32. cites 7 H. 4. 15.—— Co. Litt. 300. b. ſays it was held that a licence 
Dy patron and — 8 the parſon by deed, to grant à rent - charge out of the glebe is good, and that 


fuch grant ſhall bind the ſucceſſor, tbougb there be no confirmation ſubſequent. 


—Parſon leaſes for 


years or charge: the church, and the patron and ordinary confirm it, this ſhall bind the ſuceeſſor. Br. 


kE e 4 


Leaſes, | 


k 
f 
t 
1 
F. 
L 
e 
7 
| 


"EPR vc; 


__ _r——_— er . r N „ 4 


377 Confirmation, 


Leaſes, rl. 64. cites 23 H. 8. —Tridem. 94. Hill. 13 Jsc. in tie caſe of Mande v. French, it is 
1x:4 that the alient of the patron ought to be | by cecd, otherwile it cannot be good. 


7 He 4 . E Lit. 144. 17 the par; 1 grants a rent with the aſſent 9 ft 7 the 
Vilis I 
. patron and ordinar; „ this is a good confirmation. } 


acmiiiied ; for there the parſon is the principal grantor, and the others have not any expreſs intereſt 
ia the land c arge . | 

Hobart ſays, that though Littleton ſeems to be of opinion that the 5 has not the right of fee. 
ſimpl e. he expounts r t 2 © the hi g a writ of r ght [ Se e J. itt. I. 64 5. at the end], but other- 


Wiſe the act of the parſon is it which charges oz gives; and it Lutfices "hi the patron or ordinary do 
either licen e or aſſent. Hob. 7. pl. 15. 


[ 378 ] | 


go Faits, Fa. If the c: enjurmation be made and delivered befire the grant of 
« cites 
= © oh i 192 par u, this is no good confirmation, though the grant be after 


Is god by made by the parſon. +8 H. 6. 6. Vide Trin. 8 Jac. Scaccario.] 
the ſecond ; | 


delivery, becauſe it to k no ee by the fict delivery ; as where „ charge cut of the 
manor of C. and les net ing in it at the tie, xc. and after he purchrjes rhe fame manor, and then de- 


takes the dced, and re delivers it to the grantee, this is good. 


1. Fakes, 4 U. So in this caſe, F aſter the grant the eonfirmatiin be delivered 

WS ord , yet it is no good confirmation, becaute by the firſt deli- 

See the note very it is a deed, and this ſecond defies ery will nas amount to an 

- Fwy offent, ! becauſe the aſſent ought ts be by deed, Contra 8 II, 6. 6. b. 
becauſe the firſt delivery was void. | 

C6. If the patron accepts a le aſe for years from the parſen, this is 


b 
Fol. 481. not any confirmation by the matron. Co. 5. Neweomen, 15. ad- 
— nnd mitted. ; 
5 Rep. 15. ] 

as cites it as Trin, 30 Eliz. in tae Exch quer, Hoppers v. NEweome x, Lane, 28. Arg. cites 
8. C. that the acceptance of che patron is good enough to make a confitrnaden. {| But it ſcems mit- 


taken · ] 


I $22: hh * But if the patron Yer . grants it aver, this is a 
a. HODGES 4 - Ep : 
Neo. good confirmation. Co. 5. | Newcomen, 15. 5 My Reports, 


Ax, S. C. I4 Jac. MauxD aGainsT FRENCH. ] 


ſol red. Co, Li t. 301. b. 302. a. S. P. § S. P. by Coke and Doderidge. Rcll. 
Rep. 361. pl. 14. in S. C. | 

But if the patron, after his taking ſuch leaſe, takes the profits to the uſe of his ſon, being within 
age, this is ng: any confirmation of the leaſe ; tor though the ent of the patron be ſufficient, yet it 
ought to be by de = otherwiſe it cannot be good. Bridgm. 94. in caſe oi MAN DE v. FRENCH, in 
8 long a: -gurnent th te, but non conſtat by x hom. 


8. A dean ſeiſed in the right of him and his chapter makes à leaſe 
for years, and the chapter by themſelves confirm the ſaid leaſe 
this is not good; for their deeds being ſ-vered have no effect, 
becauſe they are all but one intire. body; but otherwiſe it is 
F after the leafe they bath confirm, becaute this amounts to a new 
0. D. 40. b. Marg. pl, 1. and refers to 14 H. 6. 16. [b. 17. 
a. Which is only a ſimilar point.) 

ro. C. 38. ©. If a parſm makes a leaſe for years, and the patron and ord:- 
05. 8 nary put their hands and ſeals ts it, this is a good leaſe to bind 
Banifters the ſucceſſor. D. 4c. b. Marg. pl. 1. cites it as adjudged 2 Jac, 


caſe, ſeeins Baniſter's caſe. 
to be S. C. 


| though 5, P, does not appear there exactly, and it ſcems that (2 1 in D.) ſhould be 6 Car.); 


e n {ci 


Conlirination, 


(P) Confirmation by the Biſhop and Chapter. 
In what Caſes it is requiſite. 


LI. I F a prebendary or parſon leaſes parcel of his prebend or par- 

ſonage, and the biſhop who is patron confirms it, yet this thall 
not bind the ſucceſſor bithop, vithout the cor frmation of the dean 
ond chapter, becauſe the patronage is parcel of the poſſeſſions of 
the biſhopric. P. & Tr. 15 Jac. B. R. between Surrn 
AND Bowis agreed by the counſel at the bar. 33 H. 8. Brook, 
Leaſes Placito, 64. D. 19 Eliz. 357. admitted, 1, 2 Ma. 106. 
admitted. D. 5 Eliz. 221. 18. Com. 528. pleaded. So per 33 H. 8. 
Brook, Confirmation, 21. 30] 

2. But this a. b; nd the biſhop, and all thoſe prebendaries avho 
cine wider him. Paſch. & Trin. 15 Jac. B. R. between SMITH 
axp BoWwLES clearly held by the better opinion, 1 the 
enfermatzen of the dean is required only, for that the poſſefizns hall 


net 32 aliened in prejudice ef the ſucceſſor. D. 19 3 177 1.7 
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* See * 
pl. 25 Jo 

= 8 nd 
the notes 


there. 
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See (M) pl, 
3. and the 
notes theres 


[3. If a prebendary leaſes for years, and the dean and chapter Of common 
confirm it without the biſhop, this ſhall not bind the ſucceſſor, be- — 
cauſe the biſhop is patron and ordinary thereph D. 36 H. 8. woe etl 
61. ure.“ the pre- 
WV ] bends, be- 


cauſe their poſſeſſions are derived from him. 
17 E. 3. 40. 10 E. 3. 10. 50 E. 3. 16. 
Eiiz. S. P. as to the ee ad Cites 7 E. 3. 5. 30 E. 3. 20. 


(Q) Confirmation by the Biſhop, Dean, and 
Chapter. 
In what Cales it is neceſſary. 


3 Rep. 75. b. Mich. 40 & 41 Eliz. cites 25 Ai. 8. 
Yer Coke, Cro. E. 79. pl. 40. Mich. 29 & 30 


II. I F an appr 13 be made 79 an ablot, patron of the church, Br. Appro- 
| by the aſſent of the king and biſbap, this is fuſhcient, auitheus the priation, pl. 
4. cites S. C. 
eenfirmation of the dean and chapter „and this ſhall bind the ſucceſſor chat in af. 
biſhop; for the biſhop gives nothing by his aſſent, nor hath any ſiſe of dar- 
right as patron, but only as ordinary. Contra, 46 Afl. 4. Brooke, en pleſent- 
| ment, an 
Dean and Chapter, 18.] nad 
3 | tion of 


the advowſon was pleaded in the time of H. 3. by licence of the king, 


and of the biſhop, and 


dean and chapter, and of the pope, and he himſelf who appropriated was patron, as he ought always to 
be upon appropriation ; ; and Brooke ſays, that fo it ſeems here that the licence of the biſhop is not but 
for his own time without the dean and chapter, and that concordat 19 E. 3. tit. ſudgment, in 
Titzh. 124. : 


[2. If a parſin grants a rent, the confirmation of the patron and 
biſhop is ſuthcient without the dean and chapter, and ſhall be good 
againſt the ſucceſſor bithop, for he makes this confirmation but 
as ordinary, and the biſhop only is compleat ordinary, Ergo.) 


3. Treaſurer of a cathedral church brought aſſiſe of his poſſeſſion 3 
ſerered from the chapter; releaſe of the dean and chapter is no a church 


plea; 


2 cc 


1 Confirmatign. 


Hall bind plea for it is his ſeveral right, and that he cannot make leaſe but 
his ſuccel- for his own time without confirmation of the dean and chapter. 


ſor; per Fen- : 
mak J. 444 Br. Dean, &c. pl. 15. cites 17 Alt. 29. 


to have been | 
ſo adjudged, Cro. E. 350. pl. 27. — Lev. 112. in 2 nota, cites it as ſo ſaid by Fenner in Cro. 
E. 350. 8 


Adjudged 4. A pretendary made a leaſe for years of part of his prebend, and 
LG chat this Was confirmed by the dean and chapter. It ſeemed to divers, 
a leaſe by that this ſhould not bind the ſucceſſor without the aſſent of the 
prebendary biſhop, becauſe the biſhop is patron and ordinary of every pre- 


us, qa = bend. But the reporter ſays, quzre; for the common uſage 


cepted by tue is to the contrary. D. 61. b. pl. 30. Paſch. 38 H. 8. Anon. 

fat. 32 | | | 

H. 35 but only parſons and vicars, and being not excepted, he is as biſhops. And Popham ſaid, that 

in DR. DaTLE's cAsE, for a houſe near Paul's it was ſo adjudged, and that it had been fo twice ad- 

zudged in his experience. Cro. E. 350. pl. 27. Mich. 36 & 37 Eliz. B. R. Watkinſon v. Man. 
S. C. cited in a nota, Lev. 112. but cites Co. Litt. 300. b. [;c1, b.] where prebendary is 

taken as parſon or vicar not to have all the fee in him. | 


[380 | | | 
Sid. 158. 5. A leaſe by chancellor of a cathedral church ſhall bind without 
pl 37. BiE confirmation ; per tot. Cur. for he is a prebendary and more; for 


v. Holt, 


S. C. heli he has a prebend, and beſides this a dignity, and is ſeiſed in fee 
accordingly. in right of his church within the words of the ſtat. 32 H. 8. and 
1 they would not permit it to be found ſpecially, though deſired by 
Bill v. Holt, the attorney-general; for they ſaid they would not have it made a 
S. C. and doubt. Lev. 112. Mich. 15 Car. 2. B. R. Biſco, Leſſor of 
per Cur. 8 d : H It 9 ö ” 

this being an rode, v. Holt. 

impropriation cannot be annexed as appendant to the office of chancellor, but only in right of his pre- 
dendary, and therefore his leaſe is good againſt the ſucceſſor without confirmation of the dean and 


chapter. 


(R) Confirmations of Grants of Donalives. 


| See Co. CLI. T HE grants made by donatives ought t2 be confirmed by the 


on = patrons of them, or otherwiſe they are not good againſt 


votes upon their ſucceſſors. D. 10 Eliz. 273.] 


Litt. ſ. 5 30. | 
that at the common law the charge of the chaplain and patron had been good. 


See (K) pl. [z. The deanry of Wells was ſurrendered and diſſolved, and 
5 C. this diſſolution confirmed by parliament, and a new. dean erected 
by the act, and the nomination of the new dean and his ſucceſſors by 
letters patent given to the king and his ſucceſſors ; and it is further 
enacted, that they ſhall paſs their poſſeſſions in the ſame manner as the 


| + Fol. 422. ancient deans might; the new dean may (+) grant his poſſeſſions as 


k—y— the old dean might with the aſſent of the chapter, without the con- 
rmation of the ting, though he comes in by the letters patents of 
the king, for the ſpecial words of the ſtatute. D. 10 Eliz, 


273+ 37-] 
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(S) Who may confirm in reſpect of his Eftate. 


[1. V NE can confirm unleſs he hath a right at the time. Per Mark. 
19 H. 6. 62.] | ham, in the 


| | RecTor 
or ErinNGTo0N's CASE, quod nemo negavit; and therefore it ſeems that confirmation made by the 
ſon, without warraiity in the time of the tacher, is not good againlt the ſon after the death of the facher. 
Br. Confirmation, pl. 10. Cites S. C. | 


[2. If tenant in tail of an advoſon and his fon and heir apparent Hob. 4. 
jein in a grant of the next avoidance, and after tenant in tail dies, 4 Aug 
his hn ſhall avoid it; for this can be no confirmation by him, s, C. aq. 


inaſmuch as he had nothing in it at the time of the grant, M. 12 Jac. Judged ; be- 


B. between WIVELL AND SCROOPE, plaintills, aND EUBANK aND — 
Topso0N, detendants, adjudged. ] | thing in the 
s advowſon, 


neither in poſſeſſion nor right, nor in actual poſſibility at the time of the grant; ® hereupon a writ of 
error Wa b. ugut, but ailigned only in a Cilcontinuance ; for the judgment was given on a demurrer. 
——— Brownl. 165. Wivel v. the Biſhop of Chetter, S. C. adjudged that the grant is void. 


* [ 381 

3. In aſſiſe, where the fatber granted a rent-charge for life, and 9 
the ſon confirmed it, and the father died, and the grantee brought 
aſſiſe of the rent, and the iſſue was taken upon the ſeiſin of the ſon, at 
the time of the confirmation made; and ſo it ſeems that he who 
confirms without awarranty, where he had nothing at the time of the 
confirmation made, as the ſon in the life of the father, &c. that in 
this caſe the confirmation thall not bind the fon after the death of 
the father, but he may ſay that he had nothing at the time of the 
confirmation. Br. Confirmation, pl. 14. cites 14 Aſſ. 14. 

4. Where my entry is lawful there my confirmation is good. Br. S. c. cited 
Confirmation, pl. 32. cites 11 H. 7. 28. ua * 
5. As if my diſſciſor grants a reutrebarge, and J confirm it, this ibid. oy 
1s good. Ibid. | Cur. 148. . 
6. And if I infesff another upon condition, and after the condition * 


: , 2 . Litt. $00. 
is broken, and I confirm his eſtate, this is a good confirmation. F. P. 
Ibid. Kelw. 103. 
7. But if the confirmation had been made before the condition 8 m — 
had been broken, nihil operatur. Ibid. | encts end 
ibid. 121. 


S. C. cited Arg. x Rep. 146. b. 147. a. b. 


b. pl. 73. Caſus incerti temporis.— 

8. Non valet confirmatio niſi ille, qui confirmat, fit in poſſeſſione 
rei, vel juris, unde fieri debet confirmatio. Co. Litt. 295. b. 

9. If a man grants a rent- charge out of his land to another for Co. Lite. 
term of his life, and after he confirms his eſtate in the ſaid rent, to 209-2 _ 
have and to hold to him in fee tail or in fee imple, this confirma- — 
tion is void as to enlarge his eſtate, becauſe he that confirmeth parent be- 


has not any reverſion in the rent. Litt. ſ. 548. 1 
| newly create 


ed ard a rent in efſe; but ſays it is to be obſerved that Littleton intends his deed of confirmation not to 
eontain any clauſe of diſtreſs; for otherwiſe as to the confirmation tue deed is void, but the clau/e of 
#:fireſs amopnis to a new grants = | 


10. Bus 


„ 
r r 


«oats 
N—GS 


„ 


SE 
* 


N 


R r HOES 


. 


* 4 _ OI wade IAN CERES LLAE eee 


381 Conürmation. 


Co. Litt, 10. But if a man be ſeiſed in fre of a rent=ſervice or rent-charge, 
308. d. ſays h 

Fee and he grants the rent to another far life, and the tenant a; 'torns, 
obſerved and after he confirms the eftate of the grantee in fee tail, or in fee 


that Littie- ſmple, this confirmation is good, ſo as to enlarge his eitate ac- 
ton here puts 


an atto:n- 
ment, be- firmed at the time of confirmation had a reverſion of the rent. 
cauſe it is Jitt. f. 

requii:e ; 549.7 

but to the confirmation of the grantee of the rent to enlarge his eſtate, there j is none neceiſary, and 
therefore he puts none. 


Jo. 393, 11. If baron and feme are tenants in ſpecial tail, remainder to the 


394. pl. 3. by 
2 baron and his heirs, and the barn levies a ine with proclamations, 


Car. Dixie 79 the uſe of J. S. and his heirs, and dies, and the 20 fe enters , and 
v. Beau- S. reciting the gift in tail, and that the wife was ſeiſed in tai] 


ont, t! ; 
S. I be. by force thereof, confirms her eftate habend” to her and the heirs of 


tween other the body of her late huſband and /e!f, &c. the confirmation is void, 
Vs & nihil operatur. For if the remainder had been in a ſtranger, 
arkley ar- _ 8 : og: 5 2 
Sued An and the wife enters, nothing is left in the conuſee but a polliht- 
the reſolu- lity which does not paſs by the confirmation, and though the 
tion teport- conuſee has the remainder by the fine, nothing can be extracted 
ed, and 
Crodkee Out of the fee by the confirmation; for the old eſtate tail is barred 
contra, and as to the iſſues, and cannot deſcend, but the feme is feifed of 
de che cant the intire old eſtate, and no new eſtate is created by the con— 
y the court J 
defore the firmation, but only the old eſtate confirmed, and conſequently 


argument of cannot deſcend; nor can a confirmation add a lefendibie quality 


the Che Juſ.. to * him who is diſabled to take by deſcent. Adjudged. 9 Co. 


tice, the 138. &c. Paſch, 10 Jac. in the Court of Wards. Beaumont's 
Matter was caſe. 


compromiſ- 


ed, and ſo their argument ſpared; but Jones held againſt the reſolution ; for admitting that the feme was 
tenant in tail, and her iſſues barred by fine of the baron, and that a deſcendible quality cannot be given 
to the ſaid eſtate tail, yet the perſon of the feme was not diſabled by the ſtat. 4 H. 7. and 32 H. 8. 

but only her eſtate, and conſequently ſhe, as well as a ſtranger, may take a new eſtate in remainder, 
which ſhall be deſcendible to her iſſues, and her iſſues ſhalt make title upon this gift in remainder, and 
as iſſue of the donee in remainder, and not by the ancient and firſt eftate tail which was barred by the 
fine, and he thought this a plain caſe. Cro. C. 476. pl. 5. Baker v. Willis, S. C. according 
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cording to the words of the confirmation, for that he which con- 
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Confirmation, | 1982 


(T) Confirmation by way of Enlargement. Who 
may confirm 7 reſpect of his E/tate. 
[In Temporal Matters. ] 


= 


L*. H E that hath but a right in reverſion cannot enlarge the 
Ea as the lefice. 3 H. 4. 10 7 

2. If the diyſer/ve ond a ſtranger diſſeiſe the heir of the diſſeiſor, and 
the diffeifee Con jt ms the ate of his compansn, this ſhall not extin- 
guiſli his right that was ſuſpended; ſo as if the Heir of the diſ- 
ſciſer re-enters, the right of the diſſeiſce is revived. Co. Litt. 
298. b. 

3. So it is if the grantee of a rent-charge and an eftranger diſſeiſes 
the tonant f the land, and the grantee confirms the eſtate of his com- 
ſfauian, the tenant of the land re-enters, the rent is revived ; for the 
contirmation extended to the rent ſuſpended z otherwiſe it is of a 
releaſè in both caſes. Co. Litt. 298. b. 


(U) To whom it may be. 
[In Temporal or Spiritual Matters. ] 


[I. A Confirmation 79 leſce fer life, and a. firanger, to have for But where 


their lives, is void; ſor there is 119 privity. Contra 18 E. e gee 

3. 19. b. admitted. b Leſſee for 
years, that 
he and a ſtranger ſhould have for life; and there becauſe the ſtranger could not take in poſſeſſion, the 


juſtices made ſuch conſtruction, that it ſhould cnure as a confirmation of the leſſee's eſtate, and re- 


mainder over to the ſtranger for the benefit of the ſtranger. Palm. 31. Cites it to have been relalved 
24 Eliz. at Hertford. ; 


2. If a man /eafes to J. N. for term of years, and the Ir con- 
firms to the leſſee and his feme for term of life, they have franktene- 
ment by this. Br. Confirmation, pl. 26. cites 8 Aff. 20. per Wilby. 
3. And by 2 E. 3. if the baron be tenant by elegit, and the co- 
nuſor confirms to him and his feme for term of life, that they have 
franktenement. Contra 40 E. 3. 23. and 18 All. 3. 
4. One made a leaſe to a man for term of his life, and took feme, 
and the Ir granted and confirmed to the baron and feine for their 
lives, and per Cur. this ſhall not extend to the feme, becauſe ſhe 
had. nothing in the land at the time of the confirmation. Br. [ 383 ] 
Confirmation, pl. 3. cites 40 E. 3. 23. | 
5. A chaplain enters into a benefice where the king is intitled to pre- Br. Quare 


ſent, and the king confirms his e//ate; this is a good bar in quare im- 3 
pedit brought by the king, if the chaplain be in as incumbent ; but 8. 
contra if he be in as intruder in the life-time of the other incumbent. 


Br. Confirmation, pl. 6. cites 7 H. 4. 30. 


S8. Ce 


6. But per Skrene, if he enters as ſpolior [intruder], and after 


the incumbent upon whom he enters dies, and now the king confirms, 


this is good. Quære inde. Ibid, 


7. An 
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$3) Confirmation. 


Le. r. pl. 7. An alien bern purchaſed lands in fee, and before office found 
* greg the queen, by letters patents, made him a denizen, and confirmed 
derlon Ch. his eftate. The queſtion was, whether the confirmation was good ? 
J thought Anderſon thought it good, but Rhodes e contra; and Shuttle- 
1 worth being afterwards aſked the queſtion by divers barriſters, he 
bot the ſaid his opinion was, that the lands were not in the queen before 
* office found, and that therefore the conſirmation is good. 
mined — Goldſb. 29. pl. 4. Mich. 28 & 29 Eliz. Anon. 
4 L. 82. pl. 175. S. C. in totidem verbis. | 
8. A. leaſed to B. at will, and afterwards leaſed to him for 
years, remainder to F. S. in fee. This is good, though 20 livery be 
made; for poſſeſſion countervails livery. D. 269. b. 20. in 
Marg. cites 38 Eliz. C. B. Cooper v. Callambil. 
9. Non valet confirmatio, niſi ille, cui confirmatio fit, fit in pe/- 
one. Co. Litt. 295. b. 
But if the 10. If difeiſer makes a leaſe for years, and difſeiſee confirms the 
feaſevero eſtate, this is good and effectual. Litt. ſ. 518, 


commence at | | 
Micbaclmas next, the confirmation. is void, becauſe the termor has only an intereſſe termini, and no 


estate in him whereupon a confirmation may enure. Co. Litt. 296. b. 


2 Keb. 432. 11. A ſeiſed of land grants and infeeffs B. of the premiſes by 
4 3 deed ſealed and delivered, but no livery and ſciſin. About a year 
Whitchcot, after A. grants and confirms the premiſes to B. at which time, and 
S. C. the before, A. and B. lived together in the houſe upon it. A. kept houſe, 
= an paid parith duties. Per Cur. ſuch living together in the 
ment with houſe is ſufficient entry and poſſeſſion to enable B. to take con- 
future con- firmation; for the law will adjudge the poſſeſſion in him that 
ai had the right, which was B. unleſs it had been proved that A, 
and both liv- had determined his will after the feoffment, and before the con- 


ing _— firmation. Sid. 385. pl. 16. Mich. 20 Car. 2. B. R. Lord Kin- 


(U. 2) At what Time it may be. 
[In Temporal or Spiritual Matters.] 


1. ( Onfirmation bere date before the date of the deed of grant, and 
yet good, becauſe it was averred to be primo deliberatum 
7 the firſt deed; quod nota, Br. Confirmation, pl. 25. cites 
| 1 H. 6. 8. | 
1 384] 2. If a parſon grants an annuity, and reigns, and the patron and 
bu _ ordinary confirms it, the annuity is determined, and the confirm- 
glebe, the ation comes too late. Br. Annuity, pl. 26. cites 21 H. 7, 1. per 
confirma- Butler, | 


in the life, and during the incumbency of the parſon, and ſo in the life of the biſhop, or of any other 
ſole corporation, Co. Litt. 301. a. 
Co. Litr. 3. If tenant for life leaſes to A. for years, and afterwards leaſes 


ow” _ the ſame lands to B. for years, and he in rever/ion confirms 1 * | 
| ES eaſes 


* 


D. 67. in pl. 180. Trin. 6 Eliz. 


Confirmation. 384 


leaſe, and afterwards confirms the firſt leaſe, yet this confirmation little varia- | 
does not make it effectual, becauſe B. the ſecond leſſee had an {9% . 


| . | . j leſſee for life 
intereſt before by the confirmation of him in the reverſion ; def N -” 
per Dyer, Weſton, and Carus; but Brown ſeemed e contra. for 2 

ä o A. an 

afterwards 
22 and l:ſJee for life joined in a leaſe fir 60 years to B. which leaſe for 60 years leſſor confirmed, and af- 
terwards he confirmed the leaſe for 30 years, and then within the 3o years leſſee for life died. It was 
adjudged, that the leaſe to A. for 30 years was determined by the death of leſſee for life, and that B. 
might enter; for though B. s leaſe was later in time, yet it was of more force in law; becauſe the 
leffor, who had power to confirm which he pleaſed, did confirm the ſerond leaſe firſt, Cites it as in the 
time of Q Eliz. Uwell v. Lodge. 


4. If a biſhip makes a leaſe on the 2d of May, and the dean and Confrma- 
chapter confirms it on the 1/t of May, this leaſe is good after the Ape 3 
biſnop's death; per Catlin and Southcote, But Wray aſked, 9 A 


how a leaſe can be confirmed before it is made? To which Cat- chapter may 


lin and Southcote anſwered, that the ent before is a good con- — 
firmation after. Ow. 33. Hill. 8 Eliz. Anon. 25 after, be- 
| cauſe the 


dean and chapter have no intereſt in the land, but only a power to aſſent, and an affent pailes no in- 
tereſt any more than an attornment; per Manwood Ch. B. Lane, 64. In. 7 Jac. in Sir Edward 
Dimmcck's caſe. | 


r. Aﬀent of dean and chapter to a leaſe in reverſion made by the — 
biſhop is good either before er after attornment, but in caſe of a tranſ- 2 = 
lation of the biſhop to another biſhopric attornment after is void. verbis. 


5 ; Le. 23. 
3 Le. 'Þ pl. 40. Mich. 14 Eliz. Anon 4 . 


Biſuop of Rocheſter's caſe, 8. C. in totidem verbis 

6. Prebendary grants a leaſe ; the biſhop, who was patron as well 
as ordinary, grants the next aviidance of the prebend to J. 8. 
The dean and chapter confirm the grant. Then the biſhop and 
the dean and chapter confirmed the leaſe. This confirmation is 
too late, and not good againſt a ſuccetlor preſented by the grantee 
of the next avoidance. Hob. 7. pl. 15. Trin. 11 Jac. Spend- 
lows v. Burket. | 
7. There is a diver/ity between a confirmation of an efate and a 
confirmation of a deed for if the diſſiſan makes a charter of feeff= 
ment to A. with a letter of attorney, and before Itvery the difſeiſee con- 
firms the eſtate of A. or the deed made to A. this is clearly void 
though livery be made after. Co. Litt. 301. a. 

8. The like law is of a confirmation of a deed of grant of a re- 
verſicn before attornment. In the ſame manner it is if a biſhop at 
the commen law had granted lands to the king in fee by leed, and the 
dean and chapter by their deed confirm the deed of the biſhop, and 
after the deed of the biſhop is inrolled, this is good albeit the con- 
hrmation of the dean and chapter be not inrolled, for the aſſent 
upon the matter is made to the biſhop. Co. Litt. 301. a. 

9. But if a biſhop had made a charter of fesffment with a letter 
of attorney, and the dean and chapter before livery confirm the 
deed, this is a good confirmation and livery made afterwards is 
good, and fo it has been adjudged, Co. Litt. 301. a. 


2 


> Sp. 
—— 


2 P r * N 


—— 
N 


n — = 
33 


* 
E 


rr 
BR nn 


r ne 5 


e eee eee 


r 5 N eee eee 


t Den 


e ee er 


e 


FP 
. 


r 


—— 2222 "akin. — 4h 3 
ee e 


1 
Tp 


* 
* 5 4 
Le ax 


+ 


$4 of IE 


# 
8 


Conürmation. 


(X) What Conveyance [or Words in a Conveyance] 
ſhall enure to a Confirmation, 


[r. 1 F a man makes a charter of fe:/Finent to a man Who is Hiſed 


8. P. 2C- 

cordingly, of the freehold by theſe words, ded: canceſſi and confirinavi, & c. 
and not by ey | » . 5 | 
ee. this ſhall enure by way of confirmation. 19 H. 6. 45. | 


ment, per tot. Cur. Br. Confirmation, pl. 9. cites S. C. Fitzh, Confirmation, pl. 2. cites S. C. 
So by the words dedi & corceſſi, this is a good confirmation; quære of the word dmijis Br. 
Confirmation, pi. 20. cites Litt, Confirmation, 123. So of dedi c corceff;, but quære of the 
word dimiſi. Br. Confirmation, pl, 31. citcs Litt. [ſ. 53i.] This word {dinifi ) will amount to a 
Conn. mation, Co. Litt. 301. b. 


cork 65. [2. If there be leſce for years, the reverſron for life, the reverſi;n 
3 in fee, and he in the rever/i2n in fee mates a charter of fe;/Finent in 
S. C. ad- fee and hvery zo L ce for years, admitting this to be void for the 


1 mean eſtate for life, this thall enure by way of confirmation to the 
. feOiT- — . 4 „ g 
1 leſſee to enlarge his eſtate. M. 40, 41 Eliz. B. R. between 
operatur. KNOTSFORD AND ERpxs, per Curiam.) 
Cro. J. 427. [3. If there be fenant in tail, the remainder in fee, and tenant in 
pl. 2. Dul- fail grants a rent in fee to him in the remaiuder, and after he in 
ton ». In- the remainder grants over reditum pradifum ; this thall be a con- 
gram, S. C. . RR” a 
firmation of the rent, ſo that the remainder ſhall be charged with 


and S. P. 

ſeems ad- it after the death of tenant in tail without iſſue. M. 15 Jac. B. R. 
1 between DUTTON AND INGHAM, it was a quettion, for Houghton 
Gouldwell's inclined that it ſhould not be a confirmation, but Montague in— 
caſe, S. C. clined the contra, and the others did not ſpeak to it upon their 


agreed, and | 
res char laſt argument.) 
by the granting the rent over this was a confirmation, and fostague ſaid, that it was a confirmation 


guring the eſtate tail, and ſhall enure as a new grant afterwards, 


4. A. ſeiſed of land in fee, grants by deed rent out of this land 
to B. fer life, the remainder of the ſaid rent 79 C. for life, and at- 
terwards by anther deed releaſes to C. and his heirs all the right 
which he has in the rent; and it it ſhall happen that the ſaid 
rent ſhall be in arrear, that it may be well and lawful to C. and 
his heirs to diſtrain for it in the ſaid land. Reſolved that this is 
a good remainder of a rent newly created, and that C. has a rent- 
charge in fee; for the /ame rent in this caſe, in conſtruction of 
law, ſignifies the /ike rent. Adjudged and affirmed in error, 
Jenk. 30. pl. 58. cites 26 Af. pl. 38. 

5. So A. grants a rent-charge out of his land zo B. for life, and 
A. afterwards confirms the eftate of the ſaid B. in the ſaid rent 2 
B. and his heirs; B. has only an eſtate for life. The word of 
confirmation doth not amount to the word grant. Preprietates 
verborum ſunt cbſervande. Jenk. Jo. pl. 58. cites 26 Al. pl. 38. 

6. A man made fe:ffment in fee upon condition to reinfesff him in 
tail, the remainder over, and after re-entered claiming nothing of the 
one eftate or of the other, and the next day the ferffee made feoffment 


to him, habend* ſibi & heredibus de corpore ſuo, the remainder cur 
«9 
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25 above, and it was held a good gift and remainder, and not a 
confirmation; and vet he delivered the deed to him without li— 
very, and a good gift in tail, and a good remainder. It ſeems 
that it avas upon the land, and then the re-eitry of the fea Toe remitted 
him, and by the livery of the deed upon the land this, tha!l enure 
as a gift within the view, and then it amounts fe a 1 very. Br. 
Confirmation, pl. 27. citas 40 Al. 10. 

7. Avowry becau/c his ta ather vas feijed 1 fee, and gave in tail ta | 286 |] 
J. aud E. his feme, rondering 22 years 8s. and afterwards 40 5. 
per aun. and ſhexwed deed indented theresf, aud ſhewed that the 22 
years are paſt, and conveyed the tail to the Bla. es by 616 cent, 2a jor 
41. for tao years avowed upon the plaintiff as wp! 2 705 tenont by the 
Manner. Norton ſaid, you yourfelves conſir W tne Ciiate to us, 
habendum to us and our heirs by the Toe which here is, tenen- 


4 


dum by 8s. after the 22 years patied, and demanded judgm: ent 
{ wg 


if for more ſervices may he avow. Skreae ſaid, at the time of 


the confirmation you had nothing in the land, and i led 
judgment and prayed return, and after the court: id not re- 
cord that the plaintiff pleaded it by way of confirmation, but by 


way of grant to hold by leſs rent; for the deed willed Borer 
me, the avowant, conceſſiſle & confirmaſſe omnia terras & tene- 
menta to the plaintiff, heredibus & aſſignatis ſuis imperpetuum 
reddendo inde annuatim mihi ly & haxredibus mcis 8 8. for 42 
years pro omnibus redditibus, & Ke. and wel 0 picad it by * ay 
of grant; for confirmation 9 eflate 1s not S but ta him ⁊ubo ig in pofe 
ſefion, Br. AVOWTY, pl. 48. cites 14 I. 375 38. 
8. If two ſcintenaunia are ſeiſed of certain 1 the one cannot PL. c. 156, 
infeoff the other, ſor he cannot "_—_ liver y by reaſon that the b. 3 Ca 
& Fitzb 


other is ſeiſed; but ſuch Jeapment f ſhall enure by Way Je he: tit. Feat 
tion. Br. Confirmation, pl. 11. cites 22 f, ment, pl.1ts 


0 — 
& 102.— 


S. C. cited Arg. 4 Mod. 150. S. P. and ſays it muſt be pleaded as a confirmation and not literally 
as the deed is worded. 


9. If one coparcenor infe off His COmpant? n by deed by ded: Y cone 
elt, this thall enure by confirmation without livery ; . it coun- 
tervails remiſi & conſirmavi, per Littleton. Br. Confirmation; 


pl. 18. cites 10 E. 4. 

10. A. leafes to B. for years, and after A. by decd indented Dal. 35. pl. 
bargains and ſells the fame lands to B. and his heirs, without any 5 
word of give or grant exprefſed in the deed; per omnes juſt. . 
nothing paſſes by the deed without ibi and it is no con— 
firmation. Mo. 34. pl. 113. Trin. 4 Eliz. C. B. Anon. 

11. Tenant in tail leaſes for years, and after r cyw1-7ants 
and grants to leſſee that he ſva?/ have and H the land 79 bin and 
others during the life of ſir. By the opinion of 3 juſtices, this is 
neither ſurrender nor confirmation to enlarge his elt. ite, and is 
only a covenant ending the word grant; but . ſton J. 
ſeemed e contra, by reaſon of the word grant. D. 272. pl. 34. 

Paſch. 10 Eliz. Cardinal v. Sackford. 


Vol. V. FI: | 12. A 


386 Confirmation. 


And. 23. 12. A grant and demiſe of the land to tenant at will to hold 
_— for life rendering the ancient rent is a confirmation; per Cur, 
Bend!. 199. 3 Le. 15. pl. 35. Mich. 14 Eliz. Anon. | | 
pl. 237. ; | 

S. C. held accordingly. —— D. 260. b. at the end of pl. 20. the reporter ſays, the opinion of a 


grant made by the letfor to leſſee at wi for term of life was confirmed Hill. 14 Eliz. for a goud con- 
firmation to enlarge th eftate without livery. Ow. 1. S. C. adjudzed. 
S | Juds 


Agreed by 13. A. ſeiſed made a leaſe for years to J. S. the defendant, and 


Uthe iuſ. . os . - . 
1 afterwards, by his deed, containing dedi, conceſſi & confirmavi, 
he may take gabe it 10 J. S. and his heirs, with a letter of attorney to mate livery. 
it the ons It was objected that this was not a feoffment, but a confirma- 


* = . 
E 150 3 tion only, becauſe of the word confirmavi;z but Anderſon Ch. J. 
that the law ſaid, that the leſſee may take it either as a fesffment or a confirma- 


ſuſpends and ion; and the court held it a feoflment. Goldib. 25. pl. 6. 


e oy Trin. 28 Eliz. Lennard's cafe. 
Clared his pleaſure.. Godb. 139. pl. 170. Leonard v. Stephens, S. C. 


S. C. acjud ed. 


3 Le. 128. pl. 180. 


[ 387 J 14. A. by indenture, in confuderation of love which he bare 1 
his fon, and for natural affection unto him, bargained and fold, 
gave, granted, and confirmed certain lands unto him and his heirs. 
This deed was inrlled; the queſtion was, whether this land 
ſhould paſs, and it was held it ſhould not, unleſs money had been 
paid, or ſtate were executed; for the ½ ſhall not paſs ; but be- 
cauſe the /n was then in polſeſſian, it was held to enure by way of 
confirmation. Cro. J. 127. pl. 17. Trin. 4 Jac. B. R. Oſborne 
and Bradſhaw v. Churchman. 

If Tonilyuſle 15. In ſome cafe this verb ded: or concefj ſhall enure to the 

the woris . . 4 F hae 

deaiang Tame intent, as this verb confirmawvi ; as if I be diſſeiſed of a carve 

conceili, of land, and I make ſuch a deed Sciant prefentes, Sc. or Quid 

that is as concęſſi to the diſſeiſor the ſaid carve, &c. and I deliver only the 


tro the . . . . Es 
wo: 6. deed to him, without any livery of ſeiſin of the land, this is a 


mari ; for it good confirmation, and as ſtrong in law as if there had been in 


amounts t the deed this verb confirmave. Litt. f. 531. 
a grant of 


the right to the perſon in poſſeſſion ; and if he has my right, I can never after impeach his eſtate, 
Gilb. Treat. Ten. 73. TS, | | 


16. Leaſe to A. for years, and after by his deed the leſſor 
voluit quod haberet & teneret terram pro termino vitæ ſuæ, this 
is adjudged by this verb {-/} to be a good confirmation for 
term of his life. Co. Litt. 3or. b. 

4 Md. 150. 17. He to whom ſuch a deed, comprehending ded:, &c. is 
_ made, may plead it as a grant, as a releaſe, or as a confirmation 
fays that this at his election. Co. Litt. 301. b. 


ſhews that | | 7” 
the pleading muſt be as the deed doth enure and operate, and not as the words are in the deed itſelf. 


Here the 18, If the diſſeiſee and the heir of the difſeiſor join in a feoffment 


N by deed, this is the feoffment of the heir, and the confirmation 


grants the of the diſſeiſee; for the lands always paſs from him that has 


— of _ the eſtate in him. Litt. ſ. 334. as abridged by Hawk. 395, 396. 
On, an ” - 5 
the diſſeiſce the right of propriety ; for every one grants what he lawfully may. Gilb, Treat, Ten. 73. 


Confirmation. 


(XJ. 2) What amounts to a Grant, and to a Con- 
firmation too at the ſame Time. 


. JN aſſiſe it was ſaid if tenant for life grants a rent-charge in fee, 

and dies, and he in reverſion enters and confirms the charge, 

with claufe of diſtreſs, this is good, and the reaſon ſeems to be be- 

cauſe of the clauſe of diſtreſs, which makes it to be as a new rent ; for 

clearly by the tenant for life and entry of him in reverſion, the 

' firſt charge is determined, which was granted by the tenant for 
8 5 85 


life. Br. Grants, pl. 67. cites 14 Aff. 14. 


of ditreſs, it is good. Br. Charge, pl. 44. cites S. C. 


387 


S if the fa. 
ther grants 4 
rent, with 
Clauſe rf di- 
fire;s for lifes 
and airs, and 
after the en 
confirms the 


| ſame grants, 


Tvith claule 


And if there be lord ard traut, the 


tenant holds by fealty and 1086. rent, and the lord grants 23. of the rent to a ſiranger, and the tenant 


cc firms the ſame grant with clauſe of d:ftrels, it is good, Br. Charge, pl. 44+ Cites S. C. 


2, The abba? and covent of York leaſed to F. S. certain lands at 
will; and afterwards by deed indented under their covent ſeal, reciting 
that whereas J. S. held of them certain lands at will, Hey granted 
and demited that land to the ſaid J. S. 2 hold fer life, rendering 
the ancient rent; aud by the ſame indenture granted the revemſion of 
the ſame land 1 a flranger far life. It was hoiden by the court 
clearly, that an eſtate for life accrueth unto J. S. by way of con- 
ſirmation, and the remainder unto the ſtranger, depending upon 
the eſtate created by the confirmation. 3 Le. 15. pl. 35. Mich. 
14 Eliz. C. B. Anon. | 


grant of the reverfion to the ſtranger, 


3. A deed of one and the ſame thing by one and the ſame perſon to 
ene and the ſame perſon, and at one and the ſame time, ſhall enure to 
2 ſeveral purpoſes, viz. to a grant of the intereſt to leſſee, and 
to a confirmation of the fame intereſt as patron. 5 Rep. 15. 
a. Cites Trin. 3o Eliz. in the Exchequer. Hodges v. New- 
comen. 


[388 ] 
And. 23. 
pl. 46. $.Cs 
adjudged ac- 
corcingly ; 
but that it is 
no grant of 
the rever- 


fion, and fo - 


it ſe- ms that 
the rent re- 
mains to the 
abbot during 
the life of 
J. S. quære. 


Bendl. 190. pl. 237. S. C. and that it is a grant of an eſtate to J. S. for life, but that it is no 


As if farſen 
hy ord- 
nary | makes 
a leaje for 
years to the 
aten, and 
afte wards 
the patron 
grants over 


the ſ:me to J. S. this grant over by the patron of the ſaid leaſe imp rts in itſelf as well a grant of the 
term as a confirmation of the ſame term. 5 Rep. 15. a. cites Trin. 30 Eliz. in the Exchequer, 


Hodges v. Newcomen. 5. C. cited by Coke Ch. J. and Doderiuge, Roll. Rep. 361. 
* Co, Litt. 301. b. 302. a. S. P. : 


4. So if tenant for life grants a rent-charge to him in reverſion in 
fee, and the rever/ioner by deed grants it over to another, this is a 
good grant and confirmation alſo to make the rent good for ever. 
5 Rep. 15. a. in caſe of Hodges & Newcomien cited there. 

5. B. tenant for life of C. and he in the remainder or reverſion 
m fee, having ſeveral eſtates in the one and the ſame land, join in 
a leaſe for years by deed indented, this demife ſhall work in this 
fort, viz. during the life of C. it is the leaſe of B. and confirma- 
tion of him in the reverſion or remainder, and after the deceaſe of 
C. it is the leaſe of him in the reverſion or remainder, and the 


confirmation of B. For ſceing the //ors have ſeveral eftates, the 
law 


6 Rep. 14. 
b. 16. & 
Mich. 36 & 
37 Elis. 

B. R. Tres 
ports caſe 
adjudged, 
S. C. cited 
Jo. 305. 


———ö— — — — — — . 2 


Confirmation. 


law ball conſtrue the leaſe to move cut of beth their eſtates reſpectively, 
and every one to let that which he lawfully may let, and not to be 


the leaſe only of tenant for life, and the confirmation of him in the 


remainder or reverſion. Co, Litt. 45. a. 

6. If the diſerfor grants a rent to th: diſſeiſee, and he by his deed 
grants it over, and after re-enters, one and the fame words do 
amount bothi to a grant and to a conſirmation in judgment in law 
of one and the ſame thing, une res pereat. Co. Litt. 302. a. 

5 Rep. 15. 7. It a diſſeiſor makes a leaſe for life, or a gift in tail, the remain- 

1 Per der to the difſeifee in fee, and the diſſciſte by his deed grants over the 
remainder, and the particular terant attorns, the difſeiſce ſhall not 
enter upon the tenant for life or in tail, for then he ſhould avoid his 
own grant, which amounts to a graut of the eſtate and a con— 
firmation. Co. Litt. 302. a. | 

Tf the con- 8. If leaſe to a feme ole for life, wvhs takes huſband, and I confirm 


frmation 3 8 : 8 
1. deen to e eftate of the Þufband and wife, habend' for their two lives, they 


the huſband do not hold jointly, but he holds in her right for her life, yet it 
and wife, to ſhall enure to him for his life by way of remainder if he ſurvives 
hold to them her. Litt. ſ. 525. 


two and 
their heirs, they had been jointenants to the fee- ſimple, and the huſband ſeiſed in her right for her !iſc, 
becauſe they cannot take by moicties during the coverture. Co. Litt. 299. b. 


389 ] | | 
> hey note 9. But if the læaſe to her had been fir years, then by ſuch con- 
ee firmation they would have a joint-eſtate in the freehold of the 


between a f a p 
J-afe for life, land, becauſe the wife had no franktenement before, &c. Litt, 
ard a leale ſ. 526. 

fer year: to a 

feme c:wert ; for her eſtate of freehold cannot be altered by the confirmation made to her huſband and 
her, as the term for years may, whereof her huſband may make diſpotition at his pleaſure. Co. Litt. 
30. a. In either cafe of leaſe for years or life to her, this amounts to a new grant of the term for 
the life of the huſband; for I cannot confirm the old term, but erect a new one, ſince the words im- 
port more than a confirmation of the old term; for in that the huſband has nothing in his own right:. 
Giib. Treat, Ten. 73. cites Litt. ſ. 525, 526, 


— 


10. If a man hath c:mmen of paſture in other land, if he confirm: 
the eſiate of the tenant of the land, nothing ſhall paſs from him of 
his common ; but notwithſtanding this, the common ſhall remain 
to him as it was before. Litt. ſ. 537. 

11. If a jointenant confirms the land to the other, this makes na 
alteration, for he confirms the eſtate in the ſame manner as it is; 
but if it be to have and to hold ſuch land to fuch jrintenant only he has 
a ſole citate ; for then he expreſſes a deſign of confirming the poſ- 
ſeſſion to him alone, ſo that the confirmation goes to the poſſeſſion itſelf 
by the explanatory words in the habendum, and not to the manner 
of poſſeſſing, and the words of the habendum make the con- 
eg enure as a new grant of ſuch his moiety. Gilb. Treat, 

en. 72. | 
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Conlirmation, 389 


(Y) In what Caſes it ſhall be good. 


Fol, 483. 


Confirmation of a void Thing. TRY 


[I. 17 a man be attainted of treaſau, and the king reverſes it by his e 
. . . © « ran - 

letters patents, this is void, becauſe he cannot do it without eit 

a legal proceeding z and after the parliament, reciting the patent, rati- S. C.- 

ar, confirms, and approves it, and that he ſhall be reſtored to his land, II ie ang 
4 k . W . rant 19 He 

&c. this aft of parhament is a ſutficient reverſal of the judgment, e ae 

becauſe it recites the patent, and fo gives /ife to the patent which was f F. S. this 

- : is a void 

vid. 29 E. 3 25. adjudged.] grant, and 
yet if it be confirmed by parliament, it is a good grant. Brooke ſays, quod mirum ! for there was ſuch 
a grant, Br. Confirmation, pl. 13. cites 33 H. 6. 34. 37. But yer Priſot, where the dig grants 
a man to bold xwith an advineſyn which is in greſt, the grant is void as to the advowſon, and there if this 
de confirmed by parliament the confirmation does not make the grant good, becauſe the adw9o/on was 
net expreſſed in the grant, but in the habendum, and therefore a confirmation of the grant cannot make it 
good of that which is not contained in the grant. Brooke ſays, uære if he had c:nfirmed all 
that wwbich is contained in the fatent, it ſeems all one; for confirmation cannot make a void thing good. 
Ibid, | 

2. If tenant in tail grants a rent-charge and dies, and the ie in 
tail enters and pays the rent, and after ratifies and confirms the 
ſame rent, this is good, and the grantee ſhall have aſſiſe; per Nor- 
ton, which Brooke ſays is not law; for the gramt zuas void by the 
death of the tenant in tail, and the entry of the iſſue; and then 
the confirmation of a void rent is alſo void. Br. Grants, pl. 73. 
cites 26 All. 38. 

3. The incumbent pleaded, that he entered by the proviſion of the 
obe, and after the king confirmed his eſtate in the prebend ; judgment. 

The king ſaid, that he entered by ſpoliation [intrufien} in the time of 
another incumbent, and he confirmed, and ſs the confirmation void, in 
as much as he was in as ſpolior, [intruder,] and not as incumbent, . 390 ] 
and fo to iſſue. Br. Quzre Impedit, pl. 47. cites 7 H. 4. 25. 37. 

4. If a man takes away my villein in groſs, and I confirm his gſtate Litt. ſ. St, 
in the villein, the confirmation is void; tor of the perſon of a man - _ 
there can be no poſſeſſion without a right ; but 1 may give him by the confirm a 
words dedi & conceſh to him that took him away, or to any villeinto an- 
other, notwithſtanding ſuch wrongtul taking; per Hobart Ch. J. 1 
Hob. 99. Trin. 7 Jac. cites Litt. poſſeffon, 

: this paſles 
nothing; becauſe rhis is an incorforeal right, which cannot be diveſted out of me, and the mere con- 
firmation, where a man has no right, is really nothing ; for that which is not, cannot be confirmed; 
but if there are the words dedi & conceſſi, it paſſes the right, Gilb, Treat. Ten. 74, 75. Co. 
Litt. 306. b. 307. a. | 


5. A confirmation may make a vidable or defeaſible eſtate good, Though it 


: . be a rule, 
but it cannot ſlrengtben a void eſtate, Co. Litt. 295. b. e 
ipſo facto void cannot be made good by acceptance, yet it is not without exception; as tenant in tall 


makes a leaſe to commence in futuro, and dies before the day; the leffor ¶leſſee] enters, iſſue in tail may 
have treſpaſs againſt him, or he may by acceptance make it good; per Holt Ch. J. 12 Mod. 363: 
Paſch, 12 W. 3. in caſe of Pullen v. J urbeck. 


6. Tenant in tail makes a leaſe to commence in futuro, and after 
makes a feoffment in fee, and leaſe commences, feoffee may avoid it, 
or make it good by acceptance; per Holt Ch. J. 12 Mod. 361. 
in caſe of Pullen v. Purbeck. ; | 
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cumbent 

. eaded cel- 
{ation to tbe 
FL ebend oy 
the brſpep, 


by quobich be was ira 


(Z) Every Confirmation ought to ure upon a 


Conlirmation, 


Thing in He. 


| In quare in- [I. 17 a biſhop collates to a prebend, and dies beſare induction, and 
peut, the in- 


after the bing before induction confirms to him for hrs life, yet 
this is not good, becauſe he hath not any potleihon upon which 
the confirmation may enure at the time of the confirmation, 
11 H. 4. 7. Com. 528. b. (S. C. cited by Manwood.] 


4 


fed, ard the king c:nfirmed to bim fr term of bis life, and the ling ſaid, that he 


F , K 1 4 4 4 K =? 0 E — p — 
coat nt inducted at the time of te c:r firmation, and ſo to iſſue; and fo note, that lie had not poſſeilion 


before induction, and c:rnfirmaticn is not. good zwitut the f. Lion; quod nota, 
Pl- 7. cites 11 H. +» Go Se Go 


{ | Br. Confirmation, 
Ficzh, Confirmation, pl. 16. Cites S. C. & S. P. by Hank. 


and other juſtices. 


Br. Ayow- 
7, p · 48. 
cites S. C. 


Br. Avow- 


135 pl. 48. 
cites S. C. 


Br. Avow- 
ry, pl. 43. 
c tes S. C. 


[ 391 ] 


Br. Avow- 


TY, pl. 48. 
cites S. C. 


patren and ordinary confirm the grant, the confirmation is not good; 


2. Confirmation rent ar foignicry is not good but in reſpect of 
a former eſtate or deed, and therefore if the fr/? deed be Iaſt, or 
be before time of memory, the confirmation is not good; per Huls, 
and Skrene, & non negatur. Br, Confirmation, pl. 24. cites 
2 Bb, 4+ 23- _ 

3. If ird and tenant are, and the tenant is difſtiſed, and the lerd 
confirms the eftate of the diſſeiſte to hold by leſs ſervices, this is not 
good; for confirmation is not good, unleſs he to whom the con- 
firmation is made has the poſſeſſion or ſeiſin at the time of the 
making of the confirmation. Br. Confirmation, pl. 8. cites 14 
H. 4. 37. | 

4. But contra of releaſe or grant; for theſe are gend in reſpedt of 
the ſeigmory, becauſe he is tenant as to the avorory. Br. Confſirma— 
tion, pl. 8. cites 14 H. 4. 37. | 

5. So qwhere tenant in tail diſcontinues and dies, and the donor re— 
lenſes, or grants ts the ine in tail to hold quit, cr by leſs ſervices, 
though he has not poſſcilion at the time of the making, &c. Br. 
Confirmation, pl. 8. cites 14 H. 4. 37. | 

6. But contra as to the reverſion of the land, and ſo note a diver- 


ty between releaſe of the ſeieniory and of the land, and between 


grant and releaſe, and confirmation. 
cites 14 H. 4, 37. 
7. But where there is lord, meſne, and tenant, and the lord cone 


Br. Confirmation, pl. 8, 


firms the eftate of the meſne to bald by leſs ſervices, this is good; for 


he is tenant in poflethon of meſnalty, and there is no other 
poſſeſſion; note the diverſity. Er. Confirmation, pl. 8. cites 
17. | 
8. In quare impedit by the king, the defendant pleaded confirmation 
made to him by the king by theſe words, dedimus et confirmavimus 
to him then tenant of the land, and advan appendant ts it, &c. and 
therefore well and net double; and fo it ſeems that he who plcads 
confirmation ought to plead it made to him then tenant of the land, 
for otherwiſe a confirmation or a releaſe cannot enure. Br. Con- 
firmation, pl. 2. cites 9 H. 6. 22. | 
9. If a parſin grants an annuity in fee, and reſigns, and after the 


for 


Conlirmation. 391 


for the annuity was void before by the reſignation which was 
before the confirmation. Br. Conlirmation, pl. 12. cites 21 


H. 4» 


10. A. uſurped upim the patrenage of one of the king's churches OF 1n3- 
4 9 . * © © Dls . Tin. 
divers times, and had everal clerks ſucceſſively admitted, inſtituted f Jac, B-R. 


and inducted, and for many years reſpectively they were incumbents The King v. 


of this church; A. has not gained the patronage by it; the king ig tie 


may grant this patronage to any one, for he is in poſſeſſion, and gms i be 
the patronage is in him. The king. confirms this patronage to this A. S. C. ad- 
it is void, for A. has not any patrinage, If the king confirms to _— 
the incumbent of A.'s preſentation his incumbency is good, for 1 
he is incumbent de facto, and the king cannot remove him with- judgment in 
out a quare impedit by the ſtatutes of 25 E. 3. and 13 R. 2. hr 3 
Judged and affirmed in error. The king can neither do wrong, ger conten- 
nor ſuffer wrong. Jenk. 132. pl. 96. cites Cro. J. 123. Trin. tiente, fed 
4 Jac. The King v. Matthew. . e 
The King v. Matthew. S. C. and judgment in C. B. reverſed by 4 juſtices, but Fenner e Contra. 
Brownl. 166. S. C. but ſeems to be only a trauſlation of Velv. 


11. If a diſſeiſor make a leaſe for years to begin at Michaelmas, 
and the difleiſee confirms his eſtate, this is void becauſe he has but 
inlereſſe termini and no citate in him, whereupon a confirmation 
may enure. Co. Litt. 296. b. 

12. Tenant for life of 20 acres grants his eflate in one acre to J. S. 
and he in reverſion confirms the eitate of tenant for life to him 
and his heirs in all the 20 acres, this is a confirmation but 
of 19 acres, and though J. S. attorn, yet his acre ſhall not 
paſs by way of grant of the reverſion. Arg, Litt. R. 248. Paſch. 
5 Care 6G. Ih | | 


(A. a) [In what Caſes) A Confirmation ſhall 
| or ſhall not] exlarge an Eſtate. 


LI. JF Ute jor life grants a rent to another for hrs life, and the /ef= 2 Con- 

* for confirms it, this ſhall make the rent good for the life of EE ces 
the grantee, though before by limitation of law it ought to have de- S. @.—— 
termined by the death of the leflee. 45 All. 13.] Br. Rent, 

| 1. 26. cites 
S. C. that a man was ſeiſed of a carve of land, and leaſed two parts thereof to a feme for life; ſhe * took 
baron; the baron granted 108. rent out of it to W. N. tor lite; the leſſor afterwards confirmed the 
faid grant by deed, and by a clauſe therein granted further 10s. rent of his own third part in his own 
hands. The baron and feme died, and the grantee brought aſſiſe of 20s. rent. Dubitatur, whether 
the deed of confirmation ſhall be taken as of a new reat, or only of the firit rent; quere, for non ad- 


zudicatur. | 
*[392] 
[2. $2 if leſſee for life grants a rent in fee to another, and he in Lit. f. 529. 
the rever/ion confirms it, this is a good indefeaſible rent in fee.] 5 


30 1. ſays that here a diverſity is to be obſerved, where the determination of the rent is expreſſed in the 
| deed, and when it is implied in law; for when tenant for life grants a rent in fee, this by law is deter- 
mincd by his death, and y a confirmation of the grant by him in the reverfion makes that grant good 
for ever, without words of enlargement, or clauſe of diſtreſs, which would amount to a new grants. 
But + if the tenant for lite had granted a rent rv another and his heirs, by expreſs words, during the life 
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392 Confirmation, 


ef the grant:y, and the leffor had confirmed that grant ; that grant ſhould determine by the Jeath of 
tenant for life. Co. Litt. 301. a. 


+ 1 Rep. 147. b. S. P. Arg. cites Litt. and 26 Aſſ. 38. and 45 Aſſ. 13. accordingly. 


S. P. if he EX £8] If leſſee for life grants a rent for ls life or in fee te to ano- 
1 ther, and after ſurrenders to him in the rever/ton, and after he con- 


in the fe firms it, this hath made the rent indefeaſible. 26 Aff. per 
of the leflee. "WW cj! ; 

Sr Caen - 1 

firmation, pl. 15. Cites S. Co m—— Er. Grants, pl. 73. cites S. C. 


Pr. Grants, 4. Confirmation may enlarge rent, as where a man leaſes land 
-— rendering rent, and the leſr grants the rent to a ſtranger, and after 
+ &os 7 — S : 

confirms the eſtate of gravitee, and grants over by the ſame deed, that if 

the rent be arrear he may diſtrain, and the tenant for term of life 


dies, yet the rent remains. Br. Confirmation, pl. 15. cites 26 


Aff. 28. 

. Contra it ſhould be F He confirmation with clauſe of diſireſs had 
net been. Ibid. 

6. Leaſe fer life rendering rent, the li r granted the rent over, and 
the tenant atterned, and after the grantor confirmed the grant to the 
grantee, and that if the rent be arrear that the grantee may di Nrain, 
the zenar? for life died, and yet the rent remained ; for it was in- 


larged by the diſtreſs and confirmation, quod nota. Br. Rents, . 


. 14. cites 26 All. 38 Quintin's caſe. 
If a man leaſes for life rendering rent, and the leſſor confirms 
70 the tenant in fee or in tail rendering the rent, this enlarges the eſtate 
of the rent. and yet at the commencement the rent was determi- 
nable upon the death of the leſſee. Br. Rents, pl. 14. cites 26 Aff. 
38. Quintin's caſe. 


8. If a man leaſes his land 75 J. S. for term of life, rendering 25. 


per annum, and after grants to another 2 6. out of the land which F. S. 


h:lds of him for term of life, to the grantee and his heirs during the ti ife 


of the grantor, this thall be taken a grant of a new rent by him in 


reverſion, and the grantee ſhall have the rent though FJ. S. die; per 
Shard and Fither. Br. Rents, pe. 24. cites 34 Aſſ. 4. 

9. Tenant for life grants a rent to W. N. for life, if he in rever- 
feen confirms the grant, and the tenant for life dies; yet the rent 
Hall remain during the life of VI. N. by reaſon of the confirmation, 
contrary if there was no confirmation. Br. Grant, pl: 80. cites 
45 AM. 13. | | | 

10. When the ate of Zim to whom confirmation 1s made 1s 
upon an expreſs condition, there the confirmation made to him wil 
not take away the condition. But if ſuch a fegſfee upon condition makes 
a feeffment over, fo that his eſtate is only ſubject to a condition 

contained in another conveyance, but no condition is expreſſed or an- 
nexed by the Jeajor ts his gate, there the confirmation of his eſtate, 
which he had by abſolute words, ſhall extinguiſh the condition 
which was annexed to the eſtate of the firſt feoffee. 1 Rep. 147. 
a. b. Arg. Hill. 35 Eliz. in Anne Mayow's caſe. | 
1393 11. If a /eaſe be made 4% A. for the life of J. S. and this is after- 


wards confirmed to him for his own life ; this is good to him now for 
nis 
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Confirmation. 


his own life, 1 that his own life is greater; but if the 


leaſe were made unto him for his own life, aud afteræuare 
to him for the life of another, this confirmation 18 merely void, 

by Crooke J. Bulſt. 136. Trin. 9 Jac: in caſe of Bowles v. 

Poore. 

12. If a man leaſes land to 7. S. for l We „ and after confirms bis C 
eflate to hold to him and his heirs, this confirmation as to his heirs is 
void; for his heirs cannot have his 1 which was not but for 
life. But if he confirms his eſtate by theſe words, to have :/ 
me land to him and his heirs, this confirmation maketh a fee- Ga 
ple; for the words to have and to hold, &c. goeth to the land and 
not to the eſtate. Litt. ſ. 524. 


*% 


's confirmed 


393 


Gi!lb, Treat, 
Ten. 72, 
nt cites 
S. C. and 
o ys, that 
by the words 
to have to 
him and his 
heirs, there 


appears to he 


a farther intent than merely to confiim the eſtate, viz. to enlarge it to him and his heirs; and taking 


the grant ſtrongeſt againit the grantor, it muſt paſs away the tre-timpic, 
word confirmation does not amount to a grant. 


13. If I Jet land for years, by force w hereof le Nee is in poſſeſ- 
fon, &c. and after I make a deed to him, &c. quad ded: & 
conceſſi, &c. the ſaid land to have for his life, and I deliver him 
the deed, &c. preſently he hath an eſtate in the land for his life. 
Litt. I. 532. 


Ne 743. cites 8. C. & S 
per ſon in poſſeſſion; and if he has my right I can never impeach him afterwards, 


14. And if I ſay in the deed to have and 1 hold to him and to his 
heirs of his body ingendered, he hath an eſtate in fee-tail. And if 
I ſay in the deed, to have and to hold to him and to his heirs, he 
hath an eſtate in fee- ſimple, for this ſhall enure to him by force 
of the confirmation to er/arge his eſtate. Litt. 533. 

15. If a man be ſeed in fee of a rent- ſervice, or rent-charge, 
grants the rent to another for /ife, and the tenant attorns, and after 
he confirms the eſtate of the grantee in fee-tail, or in fee-ſimple, this 
confirmation is good as to enlarge his eſtate according to the 
words of the confirmation, becauſe he who confirmed at the 
time of the confirmation had a reverſion of the rent. Litt. 
1. 549. 

16. But where he grants a rent-charge to another for life, if he 
wills that the grantee ſhould have an eſtate in tail, or fee, e 
deed of grant of the rent-charge for life mult be % rd or can- 
celled, and then to make a new deed of the like rent-charge, to have 
and perceive to the grantee in tail or in fee. Litt. ſ. 550. 


Jenk. 30. 


pl. 58. the 


The words 


dedi & con- 
ceſſi are as 
ftrong as the 
Word con- 
irmavi. 
Litt. ſ. 531. 


P. becauſe it amounts to a grant of the right to the 


By cancelling 
of the deed, 
the rent 
which lies 
only in 
grant, ceaſ- 
eth as well 


as by the ſurrender ; and the reaſon why the deed ſhould be ſurrendered or cancelled is, It the granter 


ſhould be doubly charged, viz. with the old grant for life, or with the new grant in fee. Co. Litt. 308. be 


17. If a man grants a rent-: FRE iſſuing out of his land to an- 
other for term of his life, and after he conjirms his ęſtate in the ſaid 
rent, to have and to hold to him in fee-tail, or in fee- ſimple, this 
confirmation 1s void as to enlarge his eſtate, becauſe he that con- 
firmeth hath not any reverſion in the rent. Litt. f. 548. 


Here the di- 
verſity is ap- 
parent be- 
tween a rent 
newoly create 
ed, and a 
rent in e. 


But, note, Littleton intends his deed of confirmation not to contain any c/auſe of diſtreſs; for other- 
w.ie, as to the cenfii mation, the decd is void, but tie clauſe of diſtreſs amounts to a new grant, Co. 


Lit. hs: 2. 
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* 394 | Confirmation. 


18. A. grants a leaſe for 28 years and a half to B. and ſuffers x 
recovery, and reciting that he had granted a leaſe to B. tor 29 years 
deciares, that the recovery ſhould be to the uſe of B. for 29 years. 
This * was held to be a coniirmation for the 28 years and a half, 
and the other half year an addition ons. Arp. Litt. R. 281. 
Trin. 5 Car. cites it as a cafe in the Court of Wards of W illough- 
by v. Barker. 5 


(B. a) The Effect thereof as to altering the Quality 
of the Eſtate. 


1. Confirmation 7 the ęſtate of tenant in deater, ts Veld ts her 

for her life, does not enlarge her eſtate, and therefore can- 

not take away the dſcendible quality to the heir of having action of 

zue againſt her after an aſſignment made by her of her eſtate; 

per Cur. 9 Rep. 142. a. Paſch. 10 Jac. cites 38 E. 3. 23. a. b. 

Br. Ancient 2. The /ord by his confirmation by ded: conceſſt & confi mawvi to 
13 the tertenant in Poſſeſſion, to hild at common lax, ſhall change the 
Pe. ancient demeſne into frank-fee ; per Belknap clearly. Br. Confirma— 

| tion, pl. 5. cites 49 E. 3. 7, 8. | | 


+ Lin. f. 3. And ſo ſee that the lord by confirmation may change bis 
336. ſeigniory, but he cannot change the p:/Jefjion of the land, which ap— 


pears, tit. Confirmation, in + Littieton, where the Hate is up;n 
condition or charged with rent, &c. Confirmation cannot alter it, 
but confirmation to a particular eſtate may enlarge it by words of 
habendum, &c. Ibid. 7 
Pr. Waſte, 4. If I leaſe land to J. S. for years, and that he ſhall not be impeach- 
pl 71- CIS of of waſte during the term, and afterwards I confirm his eſtate fur 


S. C. but . | : . 
cites it as by ferm of life ; yet if he does waſte after the confirmation, during 


Aſcham, the term, he ſhall not be charged in waſte notwithſtanding the 
ehat he mall confirmation, per Aſcham; but Loddington denied it, and Ba- 


be charged : ; 6 : | 
in wafte, for bington agreed with Loddington. Hill. 5 H. 5. 9. a. pl. 20. 


now he is in 
of other ettate, and the greater eſtate ſhall determine the leſs which is the term. Roll. Rep. 183. 

cites 5 E. 3. 9. {according to the opinions of Loddington and Babington | that he ſhall be charged in 
waſte. but ſays nothing of Aſcham [as to which Brook ſeems miſprinted; his opinion being e contra |. 


—— 8 Rep. 76. a. b. S. C. cited by Coke Ch. J. 


Br. Quare 5. Where the king granted advewſon to three in fee ad ſfectum, 
Impeeit Fl. phat they grant over ts the nuns of Sion of the foundation of the king, and 
112. cites © / . l 
38 H. 6. they pleaded that they gramed it to the abbeſs of Sion and her ſucceſſors 
33. S. C. in fee, and did nit ſay, if they were of the foundation of the king or 
not, and therefore ill; for this word ¶ ectum) is a condition by 
all the juſtices. Br. Confirmation, pl. 13. cites 38 H. 6. 34. 37. 
Br. Quare 6. By which he pleaded confirmation of this grant to three by act of 
Impedit, pl. parliament to prove it to be without condition, and to his intent 
3 1 * the confirmation tolls and takes away the condition, and all the 
S. C. 15 juſtices Were e contra; for the confirmation perferts the grant 1 ſuch 
form as it is, ſo that if it be conditional it remains conditional, and 
the eſtate is not changed by the confirmation. Contra if the par- 


liament had made a new aft. Ibid, | « 
| 7. 
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in the Court of Wards, in Beaumont's caſe, 


Confirmation. 


7. If Je for years, without impeachment of waſte, accepts a con- 
firmation of the land to him for his life, the privilege is deſtroyed. 
11 Rep. 83. b. in Lewis Bowles's caſe, cites 28 H. 8. D. 10. b. 

8. A. infeoffed B. upon condition. A. and B. by deed granted a 

ront-charge te C. The condition is broken, A. re-enters. C. diſ- 
trained, and A. brought replevin. Adjudged that the confirmation 
was good, and eſpecially as the grant and confirmation are both c 
by one and the tame deed, lo that the rent never was ſubject to 
any condition, and by all * "the juſtices the rent remains good. 
I Rep. 146. b. Hill. 35 Eliz. Mayow's cafe. 


S. C. cited Lane 38. 
Co. Litt. 301. a. S. P. 


S. C. cited 10 Rep. 49. a 
Cio. C. 473. cites S. C. — 


ation. 
cites S. . 


9. If a Jerf< e upon condition makes a ferffinent over, and the firft S. 


feoffor confirms the eſtate of the lait ferfee, he thall hold the land diſ- 


charged of the condition, becaufe his feoftment was made abſo- 
Jutely without any condition expreſſed in his feoifment; per 
Gawdy. But Popham denicd this, as it appeareth by Littleton, 
tit. Deſcents, becaute he hath his eſtate ſubject to the tame con- 
dition, and in the ſame manner as his feoffor hath it, into who- 
ſoever hands it happen to come, and therefore the confirmation 
{hall not diſcharge the condition, but is only to bind the right 


of him who made it, in the potieihon of him to whom it is made, 


but not upon condition. Poph. 51. Paſch. 36 Eliz. in the caſe of 
Lon v. Maſon and Eſterby. 

If a man /eaſes land to the huſband and wife, to have and to 
bold the one moiety to the huſvand for his life, and the other mutety to 
the wife for her life, and the leflor confirms the eſtate of them both 
in the land, % have and to hold to them and their heirs; by this 
confirmation, as to the moiety of the huiband, it enureth only to 
the huiband and his heirs, for the wite had nothing in that 


| moiety ; : but as ts the mer. iy of the Wife, they 'y are Jointenants, as hath 


been faid, for the huſband hath ſuch an eſtate in his wife's moiety 
in her right as is capable of confirmation. Co. Litt. 299. b. 

11. But if ſuch a leaſe for life be made to ue men by ſeveral 
moitties, and the leſſor confirms their eitates in land, to have and 
to hold to them and to their heirs, Hey are tenants in common of 
the inheritance ; for regularly the confirmation ſhall enure accord- 
ing to the quality and nature of the eſtate which it doth enlarge 
and encreaſe. Co. Litt. 299. b. 

12. A confirmation cannot add a deſcendible quality to one that is 
diſabled to take by deſcent ; per Cur. 9 Rep. 141. b. Paſch. 10 Jac. 
in the Court of Wards, in Beaumont's caſe. 

13. As if lord and tenant are of a carve of land, and the te- 
nant has iſſue, and is attairt of felony, and the king pardons him, 
and afterwards the /ord confirms this eſtate of the tenant, and the 
tenant dies. The lord ſhall have the land againſt his own con- 
firmation, becauſe the confirmation cannot add to the eſtate of 
the tenant a quality deſcendible to him who was diſabled to take 
the land by deſcent; per Cur. 9 Rep. 141. b. Paſch. 10 Jac. 


14. 7 


394 | 


Poph. 50. 
Kettle v. 
Miaſon, S. C. 
adjudged ace 
cordingly, 
becauſe che 
grant of A. 
mall enure 
to C. by way 
of confirm- 


9 Rep. 140. 4. 142. As 


« £395 ] 


8 Ac — 
3 to 
the opinion 
of Gawdy, 
that it makes 
the eſtate fire 
pie aud ab- 


2 [tt tes where 


it was con- 
ditional be- 
fore. 9 Rep. 
140. a. | 
Paſch. 10 
Jac. in the 
Court of 
Wards. 


395 Confirmation. 


14. J. B. ond his wife being ſciſed in ſpecial tail, remainder t9 
FJ. B. in fee, he alone levied a fine te E. 6, in fee, which eſtate 
came to the earl of Huntington in fee. B. having ifſue died. 
His 20% entered. The earl of Huntington confirmed the eftate in 
the wife, habendum to her and the heirs of the body of her and 
her huſvand ; and it was ruled, that the confirmation wrought 
nothing, becauſe the had as great an cſtate before; and alſo, the 
iſſues could not be made inheritable which were before barred 
by their father's fine, and the eſtate tail as againſt them lawfully 
given to another; per Hobart Ch J. Hob. 257. in pl. 340. 
Trin. 15 Jac. cites 9 Rep. 140. Beaumont's caſe. 

® Litt. f. 15. If my * diiſſeiſor, or my + tenant for life, charge the land 


3 Lit. q. with a rent-charge in fee, and I confirm it, I ſhall for ever after- 
wards hold it charged, becauſe I have affented to the eſtate 


529. 


fore I cannot afterwards deſtroy it. Gb. Treat. Ten. 73. 


E 


£396] (C.a) Where a Confirmation to one ſhall enure to 
another. 


1. IF laren makes a gift in tail of his wife's land, rendering rent, 

and afterwards they bath grant the re uerſion by fine, this bars 
the feme of the whole; but if they had granted the rent only by 
the fine, then the feme might enter after the baron's death; 
per Caril; as Brown and Walmſley vouched it. Mo. 91. pl. 224. 
Trin. 10 Eliz. Anon. 


Le. 243. fl. 2. A. tenant fer life, the remaindon to B. in tail, join in a leaſe 


329. Geo- 10 F. S. fer life, the remainder to J. D. fer life. A. dies. B. ac- 


e e. cepts the rent of J. S. and dies. The u of B. accepts the rent of 
ir w..: con- J. S. and after enters, and levies a fine to F. N. FJ. S. re-enters 
enivec that and dies. D. as in his remainder enters, The point was, if 
ene fe, J. N. the purchaſor might avoid this leaſe in the remainder, or 
rent of J. S. if the acceptance of the rent from A. made the leaſe good to 
the leſſte for J. D. in the remainder ? It was adjudged, that the eſtate in re- 


ife, at X . 
— aſe a mainder was good, and not to be avoided by J. N. the purcha- 
in remain- for. Cro. E. 252. pl. 22. Mich. 33 & 34 Eliz. B. R. Jeffrey 
1 Coytes. 

and ſays, that ſuch was the opinion of Gawdy and Fenner J. 


3. If a leaſe be made to tuo, and the i/ſue in tail accepts the 
rent of one of them, and faith he will accept him only for his tenant, 
yet it is good for both; per Gawdy. Cro. E. 253. pl. 22. Mich. 
33 & 34 Eliz. B. R. in caſe of Jeffrey v. Coyte. 

Tf a man re- 4. If the difleifor iet. A. and B. and the heirs of B. and 
— % the difleiſce confirms the gate of B. for his life, this ſhall not only 
7 for bf Co "= 

% Hr right, extend to his companion, but to his whole fec- ſimple; becauſe 
this exure2 te to many purpoles he had the whole ſce-ſimple in him, and the 
e 13 conſirmation 


which has a being from ſuch diſſciſor tenant for life, and there- 
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Confirmation. 396 
confirmation ſhall be taken moſt rong againſt lum that e made: it. remainder, 
Co. Litt. 297. b. _ 


his whole; and he that has but an eſtate for life, by the feudal conveyance cannot have the elle e fees 
as is ſaid 3 but it a man confirms the eſtate for life, it is an appre bation and aficnt to that eitate only, 
and therefore the aſſent being no farther than to the eſtate for lite, it cann 5 be carried to ſtrengthen 
the remainder but if he had confirm: d the remai: inder, that 2 rd 5 »firm ed the C 2 te fer life by im! tlicationg 
becauſe the remainder cannot be without the particular eflate to lupport it, therefore the confirmation 
of the remainder muſt imply an aſſent {© all means neceſſary to ſupport it. Gilb. Treat. Jen. 71. 


5. If the difſerfor makes a kai fie þ life to A. and B. and the dif- 
ſeiſee confirms the eftate of A. B. hall take advantage thereof; 
for the eſtate of A. which was confirmed was joint with B. ad | 
in that caſe the diſſeiſee ſhall not enter into the land and deveſt 


the moiety of B. Co. Litt. 297. a. b. 
6. So if there be 7405 ie 5 and the diſſeiſee confirms the ęſtate It a man 


of the ene without more ſaying in the deed, ſome ſay that he ſhall confirms the 
5 hold his companion out, but ſhall hold jointly with him, for 


eſtate to one 
of the diſ- 


that nothing was confirmed but his eſtate, Which was joint, &c. 
Litt. K 542 5 | only has the 
eftate acf Se 


formerly bod it, which was f intſy with the other diſſeiſor; bur if be confi? -ms the cate of ons diſſeiſor in 
The lands, fe hawe and t9 bold the lands, cr his right to him and te his I cirs, then ſuch diſſeiſo r Hall held 
6/2 his companion ; for ſuch habendum explains the manner of his conſt: mation, viz, that he ſhould not 
hold the cſtate merely as it is, but in a manner more beneficial for him, that i 15 that he ſhould held the 
poſſeſſion that he pas per my & per tout to him only; for the habendum explains the aſſent, viz. that 
he thould held the polſefſion ſole, fo that the poſſeſſion in the whole being confirmed to him only, he 


has the total right to ſuch poſſeſi n, and therefore may hold out his companion. 
715 72. 2 


If a diſſeifor male a las for life, reſerving the reverſion to 


nine, and the di//ei/ce confi; ins the eſtate of the difſeifor, by the 


confirmation made to him in the reverſion, all the right of him 
that confirms 1s gone, as well as when he makes it to mn in re- 
mainder, and he cannot by his entry avoid the eſtate of the leſſee 
for life without avoiding the eſtate of the leſſor, which againſt 
his own confirmation he cannot do; and it has been adjudged 
that if a difſeiſer make a leaſe for life, and after levy a fine of the re 
verſion, with proclamations, and the 5 years paſs, fo as the dis. 
ſeiſee is for the reverſion barred, he ſhall not enter upon the 
leſſee for life. Co. Litt. 298. a. 


(D. a) Where a Confirmation of Part of the Eſtate 
ſhall be a good Confirmation of the Whole. 


I, A Parſon made a leaſe of his rectory for 40 years. The pa- 

tron and ordinary confirmed the ſame for 20 years immedi- 
ately enſuing the commencement of the term, and anncxed the fame 
in a ſchedule to the indenture. Some held this good, but more 
e contra, D. 52. b. be 4. Trin: 34 H. 8. 


2. A prebendary made a leaſe for 70 years, and the biſhop patron 


of the ſaid prebendary, and the dean and chapter, by their teveral 
inttrumeuts 


G ilb. Treat. Ten. 


3971 


Winch. as. 
Tin. 22 
. Bo 
Hutton ]. 
Cites S. C. 
as A8 ccd 
that this ; 


confirmation ſhall! ſtretch for the whole time. 


Cro. E. 44 
pt. 12 9 8 
tord v. 


397 . Conkirmation. 


Foord. S. C. inſtruments under their common ſe. al (reciting the ſaid leaſe) cou- 


133 = 97 & fer -med dimiſſtznem prediffam in forma predidta ; factam Fo r the term of 


e. B. An- 51 years, ec nan ultra. Adjudged that the confirmation, as this 
derſon and Ae is, extended to the whole term, and the words (for 51 years 
— aupÞ & non ultra) came too late, after ſuch confirmation as aforeſaid; 
Rrongly that and the demite being for 70 years, it is 7: pugnant to C0 nfarm di- 
the leaſe was miſſionem preedictam for 51 years, it being all one as if they had 
I 3 confirmed the demiſe and term of 70 cars for eau. 8 Rep. 
. ck. 37 Eliz. G. Foord's calc. 


they might 
confrm for all or part, and the confirmation en not be taken larger than tiev have mace it; but bad 
they confirmed the demiſe, anc not Sewon for what , it Hud os the entire let ; but when they lay 


for 51 years & non ultra, that very well qualities what gies before, and it 15 ui not be c nſtrued larger; 
ſed adjornatur. Ibid. 472. bis) pl. 34. Paſch. 38 Eliz. C. B. Betford v. Forq, S C. reſolv- 
ed that the confirmation goes to the waole term, and cannot be abridged by the foilowiry words, and 
judgment accordingly. And. 47. pl. 119. cites S. C. & S. P. as agjudged accordinuly by all the 
Juſtices. Bendl. 238. pl. 265. S. C. Paſch. 16 Eliz. wiere it was adjudged that the confirin- 
aticns were good tor 51 years at laſt, and not void, becaule the {aid biſhop and Gran and chapter miglit 
ſo make their ſeveral conirmations at their will ſpecially. A prebendary of Sarum's Cale, And, 

47. pl. 119. S. C. adjudged good contiimations, and that they may feveraly connrm, and for parcel 
ot the ſaid term. D. 338. b. 3:9. a. pl. 43. Mich. 16 & 17 Eliz. S C avjudged good as to 
the 51 years, but as to ihe reſidue the court doubted, but Geftrey thought the confirmation cleariy void 
in totu. — Het. 228. Hill. 3 Car. C. B. Tomlinſon s cate. Hut ton J. thought the confirin- 
ation good only fur the lenet number of years, but Richardſon held e contra. 


Same diffe- 3. But i if the biſhop and dean and chapter, reciting the leaſe, 


— had confirmed the land to the leflce fer 51 years, this had been good 


ſon, Hurt, enough; for then there would not. be any ſuch repugnancy in 
75. Hil. the confirmation. 5 Rep. 81. a. Paſch. 37 Eliz. in Foord's caſe. 
3 Car. C.B 3 

in Tomlinſon's caſe, and agreed by Crooke and all the ſerjeants at the bar, and Hutton ſaid it was 2 
good caſe to be conſidered and to be moved again. 


[398] 4. 9 if a leaſe be made of 20 acres, they may conjirm os 75 part 

of the land, viz. as for one or more acres. 5 Rep. 81. b. Paſch. 
37 Eliz. in Foord's caſe. 
So they may confirm part or all pan condition. 5 Rep. 81. 
b. Paſch. 37 Eliz. in Foord's caſe. 

Co. Litt. 6. And as to the points above, nota a dive, 17 between a 
297. a. S. P. naked affent, without any right or intereſt ; for there the tenant who 
is to perfect a grant by his attornment cannot aſſent for a time, 

nor upon condition, nor for part of the thing granted, but it ſhal: 

enure to the whole abſolutely, becauſe there is only a naked aſ- 
ſent, which cannot be qualified or apportioned ; but the biſhop, | 

who is patron, and the dean and chapter have an iutereſt in the 

prebend and every part thereof; for the patron has jus confe- 

rendi, and a releaſe to the patron of an annuity in the time of 

vacation is good. 5 Rep. 81. a. b. Paſch. 37 Eliz. in Foord's 

cate. 

An eftate of 7. Another divert ity was taken belzucen a leaſe fer years and a 
freebold can- leaſe for life; gift in tail, or feoffment in fee. For if prebendary 
_— be con- makes leaſe for years, confirmation may be of the land (as before 
rmed for 

part of the is faid) for a leſs number of ycars, becauſe the years are feveral, 
eſtate, for though the demiſe or term is one. But if he makes leaſe for life, 

that the or gift in tail, or feoffment in fee, and confirmation is made o 


ſtate is en- 
Ss: and ce FO land to the leſſce, donce, or dolle, for an hour, it is good 
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Confkrmation. 


for ever; for eſtate of franktenement or inheritance 1s intire. 


5 Rep. 81. b. Paſch. 37 Eliz. m Foord's cale. 


2 And therefore if he avhs:has franktenement or mheritance be 
diſciſed, and confirms the e/tate to the difleifor for an hour, it is 
good for ever. 5 Rep. 81. b. Paſch. 37 Eliz. in Foord's caſe. 


398 


ſeveral as 
years be. 
Co. Litt. 
297. a. 
Litt.f. 320. 


— 8 
Cro. E. 472. 
(bis) pl. 24 
Betford v. 


Ford, 8. C. 8. 5. 


9. If difeifor makes leaſe for years, of 20 acres, the diſſeiſee may 
confirm all or any part of the land to the leflee, for all or ſome of 
the years, and that upon or without condition ; for though the term 
or demiſe be one, and therefore it the term or demiſe be con- 
firmed for an hour, it is good for ever, yet the years and acres 
are ſeveral, and therefore the confirmation may extend to part 
of them; pari ratione if my tenant for life makes a leaſe for 
years, I may confirm the land for fewer years. 5 Rep. 81. b. 
82. a. Paſch. 37 Eliz. in Foord's caſe. 


S. P. but 
then it muſt 
be by apt 
words, for 
he muſt not 
confirm the 
leaſe, or de- 
miſe, or 
eſtite of the 
leſſee; for 
then the ad- 
dition for 


And the ſame law of a feme after the coverturc. 


8 | parcel of the 
term ſhould be repugnant when the whole was confirmed before, but the confirmation muſt be f the land 
for fart of the term; ſo the confirmation may be of part of the land, as if it be of 40 acres he may con- 
tirm 20, c. So if tenant for life make a leaſe for 100 years, the leſſor may confirm either for pait of 
the term, or for part of the land. Co. Litt. 297. a. 

if he confirm the term of the leſſee of the diſſeiſor for ſome part of the years, he cannot defeat it 
during the whole term, becauſe the term is confirmed; and the laſt words being derogatory from his 
own grant, mult be rejected; but if he cor firms the land to the ter mor for part of the term and no longer, 
this is good, b2cauſe the party that had right did not totally afſent by expreſs words, as he did in the 
two former caſes; for if he did, no derogatory clauſes from ſuch aſſent could be admitted; but his aſſent 
was originally but partial, and not to the whole eftate, and thereiore it cannot, contrary to the exprels 
words, be carried any farther. Gilb. Treat. Ten. 70. 


10. So if tenant in tail makes a leaſe for 40 years and dies, the 
iſſue in tail may confirm all the term or part, &c. for feqver years. 
5 Rep. 82. a. 
Paſch. 37 Eliz. in Foord's caſe. | 

11. When the ate is divided, as if an eſtate be for /ife, re- 
mainder over, the confirmation may be to either of them. So if 
leflee of diſſeiſor for 20 years makes a leaſe for 10 ycars, the diſ- [ 399 ] 
ſeifee may confirm it to either of them, and not to the other. 

Per Walmfley. Cro. E. 472. (bis) pl. 34. Paſch. 38 Eliz. C. B. 
in caſe of Betford v. Ford. : 

12. If the diſſeiſor make a g in tail, and the diſſeiſee con- S. P. þ of a 
firms the eſtate of the donee fr the life of the dence, this confirm- leaſe f. a. 
ation enures to the whole citate tail; for a confirmation can > open 
make no fraction of any eſtate to extend but to part of the eſtate firms the 


only. Co. Litt. 296. b. land to the 


leſſee or do- 
nee for an hour, this will confirm their whole eſtate, but ſhall not enure to the remainder or reverſion, 
becauſe he confirms the land to the leſſee or d nee only, and the eſtate for life or in tail, and the remain- 
der or reverſion are ſeveral diſtinct eſtates. 5 Rep. 81. b. in Foord's cale,- Lict. f 520. 


13. If a diſſtiſee makes a confirmation to the diſſeiſor in tail, 
or for any particular ęſtate, this is a good confirmation for ever; 
for the diſſeiſee had a fee- ſimple, and the confirmation cannot 
make a fraction of his eſtate fo as to extend 79 part of it only. 
Co. Litt. 296. b. 

| 14. It 
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399 __ Confirmation. 


14. If the parſer makes a leaſe for 100: years, the patron and 
ordinary may confirm 50 of the years, tor they have an intereſt and 
may charge in time of vacation. Co. Litt. 297. a. 

15. If the difſeiſor makes a gift in tail, the remainder to the right 
heirs of tenant in tail, if the difſeiſee confirm the eſtate in tail, it 
ſhall not extend 10 the fee-Jimple. Co. Litt. 297. a. | 

16. Ss if the difleifor had made a gift in tail, the remainder 
fer life, the remainder to the right heirs of tenant in tail, this ex- 
tends only to the eftate tail and not to the remainder for life, nor 
to the remainder in fee. Co. Litt. 297. a. | 

Litt. f. 51g, 17. If a man confirms the diſſeiſor's eftate for an hour, this paſſes 

—_ the fee even 2077h:ut the wwords heirs, becaule the diſſeiſor has the 
fee; and when that eſtate is afiented to, the diſſeiſee can never 
afterwards deſtroy it. Gilb. Treat. Ten. 70. 


(E. a) Where a Privity is requiſite in a Confirmation. 


I. C Onfirmation of eſtate is not good but to him who is in poſſeſſion. 
Br. Avowry, pl. 48. cies 14 ih. 38. . 
Co. Litt. 2. Where a confirmation ſhall enlarge an efiate, there privity 15 
. 3 ; required, as well as in the caſe of the releaſe. Co. Litt. 296. 


where it abridges ſervices, privity is requiſite regularly, Co. Litt. 305. b. 


Put where 3. If there are rd, meſue, and tenant, the lord cannot confirm 
there is 197%, the gffate of tenant to hold of him by leſs ſervices, becauſe there is no 
tenant, and Privity between them, and a confirmation cannot make ſuch an 


f alteration of tenures. Co. Litt. 305. b. 

be ejoate £ 

tbe meſne to hold by leſs ſervices, this is good; for he is in poſſeſſion of the meſnalty, and there is no 
other poſſeſſion. Br. Confirmation, pl. 8. cites 14 f. 4. 37. | 


4. If tenant in tail makes a feeffment in fee to the uſe of himſelf 
in fee, and after leaſes it for years rendering rent and dies, the iſue 
being remitted by the deſcent of the reverſion before entry, the eſtate 

L400] for years is alſo changed into a tenancy at ſufferance, becauſe 
there is not any privity between this eftate and the leaſe, and there- 
fore no acceptance of the rent can confirm it. See 2 Roll. Remit- 
ter (K) pl. 8. and the notes there. 


(F. a) In what Caſes it ſhall alter the Tenures or 
Services. 


1. IF I leafe land far life, and after confirm the eflate to the tenant 
in fee, or in tail, rendering the ſame rent, now the eſtate in 
the rent is enlarged, becauſe the eſtate in the land is enlarged to 
the tenant. Per Thorp J. Br. Grants, pl. 73. cites 26 Aff. 38. 
(2.) The rd may diminiſh and abridge his ſervices by confirma- 
tion made to his tenant, but he can not increaſe a rent or ſervice, or 
reſerve new by confirmation. Br. Confirmation, pl. 1. cites 9 H. 6- 
9. per Babbington and Paſton. 
5 3. And 


Confirmation. 400 
3. Aud by them, if a man Holde 10 acres of his lord by 12d. 


and one acre by 1d. by ſeveral tenures, and he confirms the ę Hate of the 
tenant in both 19 hold by 4d. this caunot make one and the ſame joint 
entire tenure, which was two tenures before; and if it {hall enure, 
it ſhall be by gift of 24. out of the 10 acres, and 2d. out of the 


* 


one acre, out of which only iſſued 1d. before, therefore qu:ere 
inde; and qutere if it cannot ennre to have 1d. out of the one 
acre, and 3 d. or the Whole 4d. out of other 1o acres. Ibid, 

4. If the /zrd confirms the eftate which the tenint has in the tene- The lord by 

__ ww be . 0 s - . 11 
ments, yet the ſeigniory remains entire to the lord as it was before. gανν 
Litt. 4 $3$« + | | doth gat paſs 
his right 

to the ſeigniory, becauſe the confirmation or affent to that eſtate cannot be interpreted to paſs 
that other diſtinct rigit which is in him, ſince the aſſent to one eſtate is no reaſon to conclude that he 
bas parted with the other; but if he had releaſed all his right, he had extinguiſhed his leigniory, be- 
eauſe by ſuch remitting his right, he could not have demanded any thing. Gilb. "Treat, Jen. 74. 


5. By confirmation of the tenants eſtate, a rent-charge iſſuing Co. Litt. 


' . a ö a e 305. a. lays 
cut of the land or common of paiture in other land remain as before. 3 


Litt. f. 530, 537. infer from 

5 | | theſe 2 ſec- 
tions and the next following, that a man cannot abridge a rent-charge or common of paſture by a con- 
firmation, as he may do a rent ſervice in reſrect of the privity between the lord and tenant, fo as (they 
tay) a tenure may be abridged by a confirmation, but not a reztit-charge or common. 


| . \ 
6. If tenant holds of the lord by fealty, and 20 f. rent, and the 9 Rep. 142. 


lord by deed confirms the eſtate of the tenant 2% h:!d by 12 d. or 1 d., — wür 


& c. the tenant is hereby diſcharged of all other ſervices. Litt. cafe. 
ſ. 538. N 
7. The lord upon a confirmation to the tenant cannot reſerve Lite. f. 539. 
new ſervices, as a hawk inſtead of rent, or rent in lieu of a hau, S. P.—— 
& ſic de ſimilibus. 9 Rep. +142. a. b. Paſch. 10 Jac. in the oY _— 
Court of Wards, per Cur. in Beaumont's calc. „„ 
that he can- 


nat reſerve new ſervices upon the confirmation, ſo long as the former eſtate in the tenancy continues. 


The ird may abridge the ſervices of his tenant by lis confirmation, Cue be carne enlarge them, er creare 
new ſervices; for when he has confirmed the eſtate by leſſer ſervices, he has granted to the tenant the 
ſervices that are over and above what was ſpecified in the confirmation; *-becaule confirming the eftate ta 
bold by leſſer ſerwices is, by implication, a grant or releaſe rent; for he could not hold by leſſer ſervices, 
unleſs the reſt were releaſed ; but if he confirms to hold by greater or new ſervices, this is void, becauſe 
this doth not amount to a new grant from the lord. Cilb. Treat, Ten. 74, cites Litt. f. 538, 


$39, 540 

*( 491] 

For more of Confirmation in general, fee Baron and Feme, 
Eſtopple, Exchange, Taple, (D), and other proper tles. 
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Conqueſt. 


(A) The Effect thereof. 


1. FRanchiſes are extinguiſhed immediately on the conqueſt, but 
not the laws of the land without proclamation; and ſo 
William the Conqueror extinguiſhed all franchiſes in England 
but of churches, which the Pope would not permit him to take, for 
which reaſon they ſtand as before the conqueſt. Arg. Mo. 670. 
pl. 918. Mich. 43 & 44 Eliz. B. R. 
In the caſe 2. It was agreed, that according to CAaLviN's CASE, 7 Rep. 17. 
_ infice! upon the conqueſt of an infidel country, all the old laws are abro- 
e gated ex inſtanti, and the king impoſes what laws he pleaſes ; and in 
by conqueſt Caſe of the conqueſt of a chriſtian country, he may change them at 
_ 3 pleaſure, and appoint ſuch as he thinks fit; though Coke quotes 
enl juch ax no authority for it, yet it was agreed, that this might be conſo- 
ere again nant to reaſon. Show. Parl. Calcs, 31. in caſe of Howell v. Dut- 
the laws of ton oy 
Cad, and in 5 
ſuch caſe, where the laws are rejected or ſilent, the conquered country ſhall be governed according te 
the rule of natural equity; held per Cur. 2 Salk. 412. pl, 1. Trin. 5 W. & M. in B. R. Blank- 
ard v. Gandy. = 


3- Where the king of England conquers a country, it is of a 
different conſideration from a new and uninhabited country 
being found out by Engliſh ſubjects ; for in the firſt caſe the con- 
queror, by ſaving the lives of the people conquered, gains a right arid 
property in ſuch people, and conſequently may impoſe upon them 
what laws he pleaſes. 2 Wms.'s Rep. 75. cites it as ſaid by the 
maſter of the rolls, 9 Auguſt, 1722, to have been ſo determined 

by the lords of the privy council, upon appeal from the foreign 
plantations. | | 

4. But till ſuch latus given by the conquering prince, the laws 
and cuſtoms of the conquered country ſhall hold place, unleſs where 
theſe are contrary to our religion, or enaft any thing that is malum in 
fe, or are ſilent; for in all ſuch caſes the laws of the conquering , 
country ſhall prevail. Ibid. | 


For more of Conqueſt in general, ſce other proper titles, 


L 402 J : 


- Conſent, 


(A) The Force thereof. | 


may, by conſent of all perſons that were parties to the 
creation of it by their deed, be defeated and annulled, and there- 
fore it was ſaid, that warranties, recognizances, rents, charges, an- 
nutties, covenants, leaſes for years, uſes at common law, & c. may, 
by a deſeaſance made with the mutual conſent of all that were 
parties to the creation of them by deed, be annulled, diſcharged, 
and defeated. 1 Rep. 113. Hill. 28 Eliz. in Albany's caſe. 
2. A conſent ex poſt facto is not of any ſignification; for it can- 
not be had for things which cannot be otherwiſe ; per Vaughan 
Ch. J. Mod. 312. Paſch. 22 Car. 2. in Canc. in caſe of Fry v. 
Porter. 


I. F: all caſes when any thing executory is created by deed, it 


3. The conſent of the heir makes good a wid deviſe, Chan. But thong 


it binds him 


Caſes, 209. Trin. 23 Car. 2. Ld, Cornbury v. Middleton. 3 


not bind, or put a bargain on anther. Arg. Ibid. 


4. Conſent of remainder-man for life, though but verbal, is But whethes 
binding, and decreed to confirm building leales accordingly. p og” 
2 Chan. Cafes, 28. Paſch. 32 Car. 2. Sidney v. the Earl of on ſuch con- 
Leiceſter. ſent ſhould 

be decreed 


to confirm, lord chancellor would adviſe, Ibid. 


. Conſent t a trial of a title to land in anther county than But Raym. 
where the land lies will not help, it being an error, though ſuch 3 ia * 
conſent be of record; agreed per Cur. 2 Show. 98. pl. 97. Linch, S. C. 
Paſch. 32 Car. 2. B. R. Ld. Clare v. Reach. reſolved by 
| | ail, that the 
trial was well had. 


6. A burgeſs of a corporation conſenting to be turned out from his 
burgeſs's place, and the common council of the corporation re- 
moving him accordingly, does not amount to a reſignation, and a 
preremptory mandamus was granted to reſtore him. Holt's Rep. 


450. Hill. 8 Annz B. R. The Queen v. Mayor of Glouceſter. 
For more of Conſent in gencral, ſee Authority, Conditions, 


Powers, Trial, (S. a. 2), and other proper titles; and 
ſce MAXIMS, beginning with the word CoxsExsus. 
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Conſeguential Loffes or Damages. 


(A) Actions. In what Caſes Actions lie for con- 
ſequential Loſſes or Damages. 


A man may 1. TT I hare a pond, I cannot ſo let it out that it ſhall drown 
fully my neighbour's land. Arg. Het. 119. cites 6 E. 4. 6. 


grake 2 dim 
on his own ground; but if by making it the water overfluws his neighbour” s ground, an action on the 


caie lies azaialt him; ; fer Curiam. $ Mod. 275. Trin. 10 Geo, I. in caſe of Reynolds v. Clerk. 


In this caſe 2. If a ſtranger drives my cattle upon your land, whereby they are 
1 diftrained by you, I ſhall recover againit the ſtranger for this dif- 
paſſor, and ſtreſs by you; per Baron Altham. Arg. Lane, 67. cites 9 E. 4. 4. 
not I that 

am the owner; ſo if I am carried ly force into the land of B. I am not tlie treſpaſſor, but he that 


earried me; per Roll J. Sti. = Mich. 16 Car. B. R. Smith v. Stone, 


Oro. J. 34. 3. Action lies for calling one baſlar 4 whoſe grandfather had 
- ra * lands in tail, though the plaintiff was younge/? ſan of the father; 
Jac. B. R. yet being offered a ſum of money by a purchaſor to join in the 
the S. C. fale, and afterwards the purchaſor refuſing to give him any thing 
— fer by reaſon of thoſe words. It was held, though he has no preſent 
title, yet it appears he is, by a polfibility, inheritable to thoſe lands, 
and being offered money for that poſſibility to join in the aſ- 
ſurance, but it being afterwards refuſed to be given him by rea- 
fon of thoſe words, is a preſent damage, and he may receive preju- 
dice thereby in futuro in caſe he were to claim any land by deſcent. 
Afhrmed in error. Cro. J. 213. pl. 6. Mich. 6 Jac. B. R. 
Vaughan v. Ellis. 
8. P. per 4. A ſmith pricks the "oP" of a ſervant being on his | journey to 
Coke Ch. J. pay money for his maſter to ſave the penalty of a bond, both the 
— oy, maſter and ſervant may have their ſeveral actions on the caſe for 
the ſeveral wrongs they have thereby ſuſtained ; per Coke Ch. J. 
2 Bulſ. 334. Hill. 12 Jac. in cafe of Everard v. Hopkins. 
F. Where one is party to a fraud, all which follows by reaſon 
of that fraud, ſhall be ſaid as done by him. Arg. Cro. J. 469. 
Hill. 15 Jac. B. R. in caſe of Southern v. How. | 
6. Action lies for threatening workmen to maim and proſecute 
them, whereby the maſter loſt the ſelling of kis goods, the men 
not daring to go on with their work. Cro. J. 567. pl. 4. Paſch. 
18 Jac. B. R. Garret v. Taylor. 
7. A. contracts with B. to make an Gate of Bl. Acre at Mich. 
to B. If C. enters into Bl. Acre, A. may have an action on the 
caſe againſt C. for the ſpecial damage which may happen to 1 
| 7 


Conſequential Loſſes or Damages, 


by reaſo n that he is dialed de perform his contract, by reaſon of 
C.'s entry, and he ſhall declare contra pacem, but not vi & armis. 
Per Doderidge J. Godb. 426. pl. 492. Trin. 21 Jac. B. R. 
9. A, breaks the fence of B. by which cattle get into C.'s ground, 
C. ſhall have caſe againſt A. but not treſpaſs. Per Roll. Sty. 131. 
Mich. 24 Car. B. K. in the caſe of Sir A. A. Cor per v. St. John. 
Though a man does a lawful thing, yet if any damage do 

thereby befall another, he ſhall anſwer F he could have avgicled is, 
and this holds 2 all civil caſes. As if a man labs a tree and the 
boughs fall upon another ipfo invito, yet an action hes. So if a 
man pt at butts and hurt another unawares. So if I have land 
through which a river runs to your mill, and I lop the fallows 
growing on the river fide, which accidentally jt 0 the water fo as 
your mill is hindered. So if J am building my own houſe, and a 
piece 2 timber falls on my neighbou”s houſe and breaks part of it. 
50 if a man aſſaults me, and I 1ijt up iy feaff to defend myſelf, and 
Irike ansther in lifting it up; but it is otherwiſe in cri mimal caſes, 
for there actus non facit reum niſi mens fit rea. Per Raymond J. 
Arg. Raym. 422, 423. Hill. 33 & 34 Car. 2. B. R. 

10. If A. beats my horſe by which he runs on B. A. is the treſ- 

aſſor and not I. 2 Salk. 638. per Cur. Paſch. 7 W. 3. B. R. 
in caſe of Gibbon v. Pepper. 

11. He that makes a fire in his field muſt ſee that it does no 
harm, and anſwer the damage if it does; but if a fudden ſtorm 
had riſen which he could not ſtop, it was matter of evidence, and 
he. ſhould have ſhewed it. 1 Salk. 13. pl. 4. Mich. 9 W. 3. 
B. R. Turbervil v. Stamp. 


404 


Ray m. 467, 
468. Trin. 
4 Car. 2. 
8. C. & 8. P. 
in otidem 
verbis. 


S. C. & S. P. 
per tot. Cur. 
Ld. Raym. 
Rep. 38, 39. 
12 Mod. 
151. S. C. 
& S. P. by 
3 judges ac- 
cordingly.— 
Carth. 425. 
S. Co . 


judged, — Ld. Paym. Rep. 364. S. C. adjudged by 3 juſtices contra Turton, 


12. A. contracted with B. to bring timber in A.'s cart and de- 
liver it in B. “s yard, it was brought in a cold day; B. refuſed to 
come and unload it, whereby the YU got cold and 2 died; A. 
brought action but could not obtain judgment; cited per Holt 
Ch. J. Cumb. 481. 10 W. 3. B. R. as in the caſe of Bertue v. 
Bourn. 

3. If a conſtable places a dragon where it is unlazoſul for him 
ſo to do, he muſt make ſatisfaction for the conſequential da- 
mages, as letting drink about the cellar, &c. For ſince the plac- 
ing him there is unlawful, it ſhall be taken as if the conitable bad 
put him there on purpoſe to do an unlawful act. Per Holt Ch. ]. 
5 Mod. 430. Hill. 10 W. 3. in cate of Parkhouſe v. Foſter. 


At common 
law, it a 
man does an 
unlawful act 
he ſhall be 
aniwerable 
for the con- 
ſequences of 
it eſpecially, 


whereas in the principal caſe the aCt is done with intent that conſequential damages ſhall be done ; per 


Holt Ch. J. Ld. Raym. Rep. 480. Trin. II. W. 3. in cafe of Parkhurſt v. Foſter, 


8. C. 


12 Mod. 254, 255. Parker v. Flint, S. C. reſolved that the conſtabie ſhall be anſwerable for all da- 


* done by the dragoon. 


Action on caſe for ſtopping a way leading to his colliery, 
by * he loſt his cuſtomers, lies not without ſpecial damages. 
Cumb. 480. Trin. 10 W. 3. B. R. Iveſon v. Moor. 

15. After a recovery of damages in aſſault, battery, &. no action, 
will lie for conſequential damages, as that he was afterwards 
Gg 3 forced 


See tit, Ac- 
tions (N. b) 


pl. 19. 


For it is to 
be ſuppoſed 
that when 3 
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404 t Conſequential Loſſes or Damages. 


man reco- forced to be trepanned, and had a bone taken out of his ſkull. 
vers da- | Pu: 7 | 

uae, tis £2 Mod. 542. Trin. 13 W. 3. Fitter v. Veal. | 

according to the damages received by him, and that the jury gave intire ſatisfaction for the battery. 
Ibid. $4 3» per Cur. ö 


16. If A. enters into my grounds, and breaks down my wall, 
which keeps out the ſta, and I bring my treſpaſs, and recover da- 
mages, and I re-build my wall, but by reaſon of the newnefe thereof 

it ts brete dun oy a new ſtarm, which the old wall won'd have re- 

ſiſted. Per Cur. the plaintiff ſhall recover for the o crflowing of 

L 495 J his lands, and to re-build his wall; and the danger of the new 
wall, if there be any thing in that too, may be contidered 3 but 

this muff be all at once. Arg. 12 Mo. 543. Trin. 13 W. 3. in 

the caſe of Fitter v. Veal. 

17. It is a fundemental principle in law and reaſon, that he that 

does the firſt wrong ſhall anſwer for all conſequential damages. 

12 Mod. 639. per Cur. Hill. 13W. z. in cafe of Roſwell v. Prior. 

18. If ene takes another priſoner by wrong, and then turns him 
ever t9 an:ther officer, who detains him, the firſt taker thall anſwer 
for all the conſequential damages. Per Cur. 12 Mod. 640. Hill. 
13. W. 3. in the caſe of Roſwell v. Prior. 

10 He that keeps gods by wrong mult anſwer for them at his 
Peril at all events, for his deteiner is the reaſon of the . 2 Salk. 
$23, per Holt Ch. J. Trin. 2 Ann. B. R. in caſe of Coggs v. 

ernard. 

8 179- 20. If A. wrongfully impriſens B. and the gacler detains him till 
Ann. B. R. /o much is paid, in this caſe he who was the priſoner ſhall have an 
per Cur. action of falſe impriſonment againſt A, for impriſoning, and de- 
5. P. in S. C. taining him until he paid ſo much money; and this is a taking 
by A. and it muſt be illegal to uſe any unlawſul means to oppreſs 
another, and A. is guilty of the oppreſſion and extortion com- 
mitted by the gaoler. 3 Salk. 193. in caſe of the Queen v. 
Tracy. 

cf A. has a market and toll, and B. is coming with goods t 
the market, for which, if fold, tell would be due, and C. hinder: 
B. coming to the market ; the lord of the market may have action 
becauſe of the pgſſibility of damages; per Powell J. 6 Mod. 49. 
lich. 2 Annæ B. R. in cafe of Aſhby v. White. 
Put if ſuch 22. Where a man does a laceful act, and a damage reſults from 
damage uch act, an action of caſe lies, and not an action of . 
could not be 8 Mod. 272. Trin. 10 Geo. 1. Reynolds v Clerk. 


aviwen, It 

ſcems 50 action lies. See Naym. 473. So where J. S. erected a i- dam, part on bis own 
land, and part on land of A. and A. puſſed down the dam on his land, by which all the dam fell dovn 
and the water ran out. Thi, was held juſtifiable. Cro. E. 26,. pl. 10. Hill. 34 Ez. B. R. Wig- 
ford v. Gill. 50 if A. eres 2 wall, part on his own and part on B. 's land, and B. pulls down tlie 
wall upon his land, and ſo all the wall falls down, this is lawſul. Ibid, 


23. If a man keeps a beaft of a ſavage nature, as a lion, &c. 
it is at his peril to keep him up, and he is anſwerable for all the 
conſequences of his getting loſe ; per Raymond Ch. J. Gibb. 187. 
Mich. 4 Geo. 2. B. R. in the cafe of the King v. Huggins. 


For more of Conſequential Loſſes or Damages in general, ſec 


Agions, (B), &c. and (II), &c. and other proper titles. 


L 405 J | i 


Conſideration, | 


(A) What it is; and where neceſſary. 13 
| [ of Aſumpe 
Conſideration is a cauſe or occaſion meritorious, requiring Fr Lied 


a mutual recompence in deed or in law. Arg. See D. (G. 4). 


336. b. Trin. 16 Eliz. in Calthorp's cafe. | 
2. An uſe declared on a flate executed needs no conſideration ; [ 406 ] 


per Cur. Mo. 102. pl. 247. Mich. 16 & 17 Eliz. 
3. A conſideration is neceſſary 79 create a debt, otherwiſe it is 


nudum pactum. Jenk. 290. in pl. 27. 
4. Where debt is brought for money due, without any circumſtance But a pro- 


: inti 4 8 . mile to for- 
of forbearance of ſuit by the plaintiff for a time, a particular conſi- pant 2 fut 


deration ought to be ſhewn in the declaration. Jenk. 292. pl. 37. paululum 

- | temporis is 
no conſideration to maintain an aſſumpſit, for it may be the next minute; but promiſe to forbear for a 
reaſonable time is a good conſideration, for it is left to the court to judge of it. Fenk. 301. pl. 71. — 
An indebitatus aſſumpſi: generaliy for 201. to pay the ſaid 20 J. will not maintain an aſſumpſit with- 


out ſhewing ſome conſideration. Jenk. 330. pl. 61. 


1. 


A bond implies a conſideration in itſelf, and therefore it was — _ 
| tKins ſaid, 


held by the court, that a man was not bound to diſcover what ns 3 


Vas the conſideration. Hard. 200. Trin. 13 Car. 2. in the Ex- fo ruled in 
chequer, Turner v. Binion. | 2 
; 10, — 


Put ſee tit. Nudum PaCtum (A), pl. 7. Negus v. Fettiplace. 


6. Nudum pactum will not ra:/e an uſe, nor can a uſe be raiſed * =_ 
per to- 


without a conſideration; agreed. Arg. Cart. 141. Mich, 18 fun. 


Car. 21 ü - 

7. If leffee for life or years aſſigus Fis eſtate, there needs no con- 
ſideration, becauſe the aſſignee is ſubject to the ancient forfeitures | 
and to payment of the rent, and that a loan is ſufficient to veſt | | 
an uſe in him; but otherwiſe in caſe of a fee- ſimple; per North 1 
Ch. J. Mod. 263. pl. 15. Trin. 29 Car. 2. C. B. in the caſe of 
Barker v. Keate. 

8. A leaſe for a year upon no other conſideration than re/erving 2 Mod. 249. 
a pepper-corn, if it be demanded, is a ſuthcient conſideration to 8. ” -=_ 
raiſe a uſe, and ſhall operate as a bargain and fale, and ſo make 3 
the leſſee capable of a releaſe. 2 Vent. 35. Paſch. 32 Car. 2. tot. Cur. 
C. B. Barker v. Keate. | 

9. A voluntary ſettlement may be ſurrendered without conſidera- | 
tion, and ſuch ſurrender may be aided in a court of equity, and 7 
an agreement ſo to do will be decreed; per Lord Sommers. Ch. | 


Prec. 69. pl. 62. Hilk 1696. Wentworth v. Deverginy. 
| Gas 


406 Conſideration. 


"ey 


(B) Good and Valuable. 


1. PArgain and ſale, prov ſo 3 e pay to me of a future day 1001, 
This, though ſet down in form of a condition, is as effectual 
as if form lly exprefſed in the uſual terms. Arg. Le. 6. pl. 10. 
_— 1. 25 & 26 Eliz. B. R. in caſe of Stonely v. ome oF ah 
Love is not a conſideration on which an action may be 
ended en a promite to pay money, and the ſame of friendſhip ; 


per Cur. 2 Le. 30. pl. 35. Trin. 3o Eliz. B. R. Harford v. 
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Gardiner. 
5 _ $59. 3. A targain and {ale was pleaded of land, without ſaying pro 
; 1 quadam pecurtst anima, and exception being taken thereto the 


Eliz. B. R. Court doubted of it, and demanded of the prothonotaries What is 
nary _—_ their form of pleading; and by Nelſon Ch. Prothonotary theſe 
Smit?, Al 1 1 1 - 5 
de cht Words pro quadam pecunize ſumma ought to be in the pleading. 
were clear, Scot prothonotary contra. Anderſon conceived it was either 
SES = way good, but pro quadam pecuniæ ſumma is the beſt; and fo 
1Ee4Q3 à bar- 8 3 
3 ind fal Leonard cuſtos brevium conceived. And the opinion of the juſ- 
— 7 F . 1 . . 
in which no tices was, that a bargain and ſale for divers caufes and confidera- 
1 715715 is not good without a ſum of money. And by Windham 
AT on - 
ney ir er- bargain and ſale pro quadam pecuniz ſumma, although no money 
preſſes, there be * paid, is enough, for the payment or not payment is not tra- 
33 ſable; | by Peri if d ie f b 
* it by veriadiez and dy Feram, t pro quadam pecumæ 1lumma ve not 
» i . . . . 
in the indenture of bargain and fale, yet the payment theregf i, 
that ir vas awv-rrable; and for this exception the judgment was ſtaid. Le. 170. 


for money, in pl. 237. Mich. 30 & 31 Eliz. C. B. in caſe of Smith v. Lane. 
and the | 

words {for divers conſiderations) ſhall not be intended for money without averment ; but if the deed. 
expreſi-s for a competent ſum of money, it is ſuſcient without ſhewing the certainty of tie ſum, any 
none ſhall ſay that no money was paid; for againſt this expreſs mention in the deed, no averment nor 
evidence ſhail be admitted to fay that no money was paid; and judgment . D. 90. b. 
pl. 8. Marg. cites it as adjudged ? Jac. to be good, without alleging pro quadam pecuniæ ſumma, and 
cites 40 El that if bargain and ſale i; found by verdict, conſideration is intendable. Bargain 
and ſale is not good if ns confiueration be. Raym, 201, Mich. 22 Car. 2. B. R. Guilliams v. Mu- 
ningt en. | 
1 

* Cat. 4. Other conſiderations being but general parlance imply nothing 
— 69 © except expreſs conſiderations were ſhewnz for otherwiſe none 
Mildmay's ſhall be intended; per Cur. Cro. E. 344. Mich. 36 & 37 Eliz, 
Cc, B. R. in cafe of Lacy v. Whetſtone. 

5. An % is well raiſed upon conſideration of blood, but the 
conſi deratic1 of blo2d avill not create a debt, though a deed will, with- 
out mentioning any conſideration. An afſumpfit to pay A. bir couſin 
1001. is void if there be no other conſideration ; the reaſon of the 
difference is, the land goes to the blood, but ſo do not the debts. 
Jenk. 81, $2. in pl. 60. 

6. A leſs conſideration will ſerve to raiſe an ße than to deſtroy an 
uſe; per Bacon C. 2 Roll. Rep. 106. Trin. 17 Jac. in Canc. in 
caſe of Reynolds v. Peacock. 

7. The plaintiff intitled himſelf by a bargain and [ale in conſidera- 
tion of certain articles 4 agreement, and does not ſay for money 3 

and 
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Tonfderation. 


and for that reaſon judgment was reverſed. Freem. Rep. 344. 
pl. 427. cites Sty. 188. 204. { Hill. 1649. Watts v. Dixey.] 

8. A bargain and ſale was pro diverſis conliderationibus gene- 
rally, and this was admitted in evidence to prove money really 
paid, and if it be p4id by one of the bargainees it is ſufficient for all 


to raiſe the uſe to all. Vide if it is paid 79 one , the bargainees if 
that be not guud allo. 
ley v. Thompion. | | 

9. Conuſee of a flatute extended the land, and in confideration 
of 3o0ool. received by the conuſor, (which was the money due on 
the ſtatute,) the conuſor conveyed part of the lands abſolutely, 
and this debt being ſatisfied by ſuch conveyance, the conuſee aſ- 
ſigned the reſt of the lands to the conuſor, this is a good and 
valuable conſideration, and is as effectual as if he had been a 
purchaſor with money. N. Ch. R. 91. 15 Car. 2. Churchill v. 

Grove. N | 
10. Five ſhillings is a valuable, but yet no equitable conſideration 
for a purchaſe of lands. Arg. Chan. Cafes, 34. Mich. 15 Car. 2. 
in caſe of Moore v. Mayhow. . | Es 

11. Loſs is as good a conlideration for a promiſe as beneſit or 

profit. Chan, Caſes, 78. Mich. 18 Car. 2. in caſe of Underwood 
v. Staney. 

12. Marriage is a good conſideration to make a feme a pur- 
chaſor; per Cur. Chan. Caſes 100. Hill. 19 & 20 Car. 2. Dou- 


glas v. Wood, 
See tit. Uſes (E) 


con C. Trin. 17 Jac, in Canc. in cafe of Reynell v. Peacock. 
and the notes there. 
perſuaded the parties to agree, being near relations. 
Stevens. 
in favour of the wife; becauſe it cannot put her in ſtatu quo, or unmarry the parties. 
(618) Trin. 4731, by the maſter of the rolls, in the caſe of North v. Anſell. 


N. Ch. 


13. In conſideration that one was bound fer him for moncy owing) 
he did bargain and ſell ; this is no good conſideration. But per Hale 
Ch. J. if there be a covenant in confederation of money to convey, and 
a bargain and ſale purſuant to that covenant, that will be a good con- 
ſideration. Freem. Rep. 344. pl. 427. Trin. 1673. B. R. Tut- 
thill v. Roberts. = 
134. In purchyſes the queſtion is not, whether the conſideration 
be adequate, but whether it is valuable; for if it be ſuch a conſi- 
deration as will make a defendant a purchaſor within the ſtatute 


of queen Eliz. and bring him within the protection of that law, 


he ought not to be impeached in equity; per Finch K. Fin. 
Rep. 104. Hill. 25 Car. 2. in caſe of Baſſet v. Noſworthy. 

15. If one ſeals a releaſe, or other aſſurance, 79 one in poſſeſſion 
for never ſo unequal conſideration, it ſhall not be relieved becauſe of 
a new title diſcovered, unleſs there be ſome ſpecial fraud; per Ld. 
Keeper. 2 Chan. Caſes, 161. Paſch. 22 Car. 2. Hobert v. Ho- 
bert. | | 5 

16. A pepper corn (in a leaſe for a year) if demanded, is conſi- 
deration ſuthcient for a bargain and ſale to make the leſſee capable 
et a releaſe, and ſuch reſervation is ſufficient conſideration to rai/e 
| | | a uſe, 

* 


* 


Clayt. 145. pl. 263. Mich. 1650. Har- 


407 


Chan. Caſes, 
35 . C.— 
2 Freem. 
Rep. 176. 
pl. 237. 
„. 8. 
cordingly. 


2 Freem. 
Rep. 175. 
pl. 235. 

S. C. & S. P. 
Arg. 


S. P. and 

will avoid a 
ſecret truſts 
2 Roll. Rep. 
106. per Ba- 
pl. 2. S. C. 


Or a w/urtary conveyance, though with notice, as the Court inclined, but 
101. Hill. W. & M. 
And lo it is though the wife has no portion, and be the ſettlement ever io unequal, ard 
| 2 Wms. s Rep. 


Watkins ve 
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S. C. ar- 
gued, Mod. 
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judged. 2 a w/e, as by bargain and ſale. 2 Vent. 35. Paſch. 32 Car. 2. C. B. 


not | Barker v. Keate: 
p · 250. pl. 256. . 24 held accor dingly. 


17. Where there are ſeveral conſiderations, and ce is good, that 
vill ſupport the whole deed at law; but it is not ſo in chancery, 
Arg. Ch. Prec. 105 106. Mich. 1699. 

18. If an annuity is granted by one to his hor, keeper, with a bond 
for payment of it, and the beird is 4%, equity will decree payment 
of the annui* y; for ſervice is a con federation, and 10 turpis contrafus 
ſhall be preſumed, unlefs prov ed. Abr. Equ. Caſes, 24. pl.-7. 
Hill. 1500. Lightbone v. Weedon. 

Gilb. Equ. 19. Though a ſum of money is mentizned in a deed as the conſi- 
Rep. 139. deration of the grant, a court ot equity will u ſupply any defect in 


8. C. in tc ſuch, if no money ⁊uas paid or iccured. See Ch. Prec. 475. pl. 298. 


tidem ve bis, 
and ſeem Mich. 1717. Turfaker v. Robinſon. 


(with many 
others} to be taken from a manuſcript cory of thoſe reports of that great man Mr. Pooley, which are 


publiſhed under the title of Precedents in Chancery. 


20. Bill for diſcov ery of the conſideration of a promiſſory note for 
51. ſuggeſting that it was given cx turpi cauſa to ſmother and 
— up a felony, &c. Defendant by his anſwer /ays that he 49. 
ſuch a ſum of money, and verily believes that it came to the og By 
hands, and that was the real confideration of giving the note, &c. 
Per Cowper C. the bill muſt be diſmiſſed, for there is no equity 
againſt the defendant, ſince he has ſworn, and it 1s not diſproved, 
that he loſt ſuch a fum of money, and verily believes that it came 
to the plaintiff's hands, that is a ſufficient conſideration to ſupport 
the note. Bill diſmiſſed. with coſts. MS. Rep. Mich. 4 Geo, 
in Canc. Guiborn v. Fellows & al'. 


[ 429 ] | (C) To what it ſhall extend. 


Hard. 305. 1. (COnfideration upon one marriage extended to the ue of an- 


4 > Dog the other marriage. Lev. 150. Mich. 16 Car. 2. in the Exche- 
er. 

— Chan, quer. Jenkins v. Keymis. 

Rep. 275. 2. Covenant in conſideration of marriage of bis elueſt ſon, and a 


ee marriage portion, to ſettle on him in tail the remainder to the 2d fon. 
S. C. Paſch The contideration extends to the remainder to the 2d ſon, and the 


2 Car. 2. CONVEYANCE as to the 2d ſon is not fraudulent againſt creditors. 
a2 Lev. 105. Trin. 26 Car. 2, B. R. White v. Stringer. 


decreed ac- 
cordingly, S. P. by Lord C. Macclesfield. And he ſaid that the reaſon is, becauſe it may be 
very weil intended that the huſband er bi: farerts weuld not have come into this ſettlement, unleſs 4 the 
parties thereto bad agreed to the limitation io the bruthers 2 Wms.'s Rep. 175. Trin. 1723. in caſe of 
Edwards v. Lady Warwick. 

Where there is a marriage portion and a ſettlement, that part of the ſettlement only which belongs 
t the wife, and children by that wife can be eſteemed to be founded upon the conſideration of that 
W : for it is abſurd to imagine that the friends of the wife ſhould be ſuppoſed as at all concerned 
about the remote uſes of the ſetticment upon perſons to whom they are entire ſtrangers; and as for the 
caſe of JExxINs v. KEwm1s, the meaning thereof is no more than this, that a fa: ther, when he makes 
a marriaye ſettlement upon one ſon, has ſuch a proper, fair, and juſtifiable opportunity offered him of 


providing for his other children, as that if he thinks fit to lay hold upon it, by inſerting in the ſettle- 
ment 


Confideration. 


Stroud. 
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ment proviſions for them, ſuch proviſion ſhall never be eſteemed as fraudulent, and as fuch ſet afide in 
favour of creditors Per Paiker C. 10 Mod. 534, 535- Mich. 11 Geo. 1. in caſe of Oſgood and 


And his lordſhip cited the caſz of Jenkins v. Keymis, and ſaid, it could not well be in- 


tended to have been made to cheat a crecitor, unleſs the perſon making it was then in debt, and that the 
very remoteneſs of the limitation to a brother, or to the iflue of an after-taken wife, was evident that 


ſuch limitation wa, not intended to cheat creditors. 2 Wms.'s Rep. 253. S. C. 


3. The wiſe joins in opening her jeinture to let in an incumbrance, 
and bar the eſtate tail to their heirs male by fine, and declare the 
uſes for ſecuring the money borrowed, then to the huſband for 
life, then to the wife for her jointure, then to the ſons of them 
two in tail, then 79 the daughters in tail. Per Ld. Somers, the 
conſideration of the mother s joining to bar her jointure, and letting in 
an incumbrance, might have extended to the daughters and made 
them purchaſors, had it been / expreſed in the deed ; but for want 
of that, it is only a voluntary gift of the wite to the huſband, and 
the eſtate to the daughters voluntary, and ſo a judgment credi- 
tor be let in before them. Ch. Prec. 113. Trin. 1700, Ball v. 


Burnford. | 


4. In a marriage ſettlement made by the father on the marriage of ® $9 it is in 


B. his eldeſt ſon, the ſame was limited to be to the eldeſt fon, and 
the heirs of his body, in conſideration of the marriage“ [and marriage 
portion] remainder to C. the 2d ſon and the heirs of his body, remain- 
der over. This conſideration extends not to the 2d fon to make 
him a purchaſor. Chan. Prec. 224. pl. 183. Trin. 1703. Staple- 
hill v. Bully. 

5. A. ceſty que truſt of lands in fee, on a treaty of marriage be- 
tween C. then eldeſt ſon of A. (B. the firſt fon being dead) and 
M. in conſideration of the ſaid intended marriage, and 600 1. arti- 
cled to convey the ſame to ſecure GO. a year to M. for her life, and 
501, a year to A. for his life, and ſubject thereto io the uſe of C. for 
life, remaznder to his 1%, Wc. ſon of that marriage in tail mais, then 
to provide portions for daughters, remainder 7 D. a grand/on of A. 
and ſon of another deceaſed fon of A. in tail male (ſince dead) 
without iſſue, remainder 79 E. anther grand/on in tail male, re- 
mainder ?9 his own right heirs. NM. and B. died without iſſue. On 
a bill by E. to compel a conveyance purſuant to the articles, all 
the precedent eſtates being determined, Lord C. Macclesfield held 
that if A. had the whole intereſt in the eſtate, and C. B. had nothing, 
he did not ſee with whom he could contract unleſs with M. and 
her friends, which would only make a good conſideration for B. 
and M. the huſband and wife, and their iſſue, but if each 
had an intereſt, ſo that the one could not make a ſettlement 
without the other, and that the above limitations were made up- 
on an agreement on the conſideration, and ſo A. was induced to 
join therein, equity ought to decree a performance; but ſaid he 
would give no colts, 2 Wms.'s Rep. 245. 256. Mich. 1724. 
Oſgood v. Strode. 

6. Where a ſettlement is made by the father or other /ineal an- 
ceſtor, in confideration of the marriage of his ſon, in ſuch caſe all 
the remainders limited to his children and their poſterity are with- 


in the conſideration of the ſettlement; but when it is made by a 
| brother, 


the marg in. 
Ibid, 


This cauſe 
was re- 
heard, and 
affirmed by 
Ld. C. King, 
Dec. 1725. 
Ibid. 257. 
—1o Mod, 
833. 8. Ce 
accordingly * 
by Ld. C. 
Maccleſ. 
eld. 
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Gilb. Law 
of Uſes, 
337. 8. C. 
— —— yt 
where a 
marr age 


410 Confideration. 


ſettlement is brother, or other collateral ance; er on his marr: age, there after the 
eee limitations to his own iſſue, all the remeingers limited to his colla— 
0 

teral kindred are voluntary, and not within the conſiderations of 


by the father EW? 
on his eldeſt the mariiage ſettlement. Per Lord Chan. 9 Mod. 132. Hill, 


ſon's mar- 11 Geo, in Canc. in caſe of Recves v. Reeves. 
riage, *7 foe | 
fon for 2, and then t- the ci fer & en to the iſſie of that marriage in tail „ remainder to the fourth 
fon of ” 4 bu/pand's father, but the <2 al is ſpent by death of the huſband and wife without iflue ; 
upon 2 b. by the heir at law of the :curthy fon, Porter C. de Creed a lettiement purſuant to the ar- 
ticles. But then he did not look upon the pla. intifl. a: a meer wv:/anteer, which be [Ahe muſt be if 
there was nothing more in the cafe t than te confideration or tae 1 e and marriage porti on. But 
he ſaid he went 2 a ſappiſition chat the eftate wvas neither all i Ke fa Log „nor all in He ſou, lo that 
neither could witnout the other have made this ſettlement ; then it might be very n. itural to ſuppoſe, 
that this part of the ſettlement under witich the plaintiſf claims might be f urnded on ar. agreement between 
Arber and jon ; for the father might nat uraily te a the ſon, „I muſt provide for my other children as © 
4 well a3 you, and therefore unleſs you will conſent to this, I wil: not join with you in making this ſet. 
dc tlement. And in ſuch caſe the plaintiff mu 9 not be coniideres as a voluntee 5 but as one claim ng 
under the conſideration of the father's doing what he was not bound to do. And ti:is he took to be the 
Rate cf the caſe from the evidence, viz. that the father had a power to charge 1200 J. on the eſtate, 
which he night depart from upon his eldeſt ſon's conſent to that part of the tettiement under which 
the plaintt claims. 10 Mod. 535. . v. Stroud. ———2 Wms. s Rep. 256, 257. Mich. 
1724 8. Ce & S. P. : | 


a 5 A 


7. A. had 4 ſons, B. C. D. and E.—B. died, and by will begueath- 
ed 10, ooo l. to C. and in caſe he died without * male of his body 
then 1 D. and E. to be equally divided between them. Afterwards 
by marriage articles between C. and M. it was agreed that M. ſhould 
convey the inheritance of lands in S. to C. and M. fe r life, remainder 
zo the 12, Oc. ſen in tail male, remainder to C. in fee. In conſider- 
ation hereof C. covenanted t9 Purchaſe and ſettle 2 5ol. a year en 
himſelf and DT. for ts * remainder 25 the firſt, Sc. fon in tail male, 
ec. remainder 42 B. for life, remainder to the J½%, Sc. ſon of D. 

' remainder 1 E. as before to D. The marriage took effect. C. 
died without iſſue male, and without having made any ſettlement, 
and deviſed all his real and perionzl eſtate to M. (whom he made 
executor), charging the ſame with portions for his daughters. On 
a bill by D. and E. f for a ſpeciſick execution, Lord C. King de- 
creed the fame, there being no creditor to be hurt, and aſſets be- 
ing admitted, and would not put them to bring covenant in the 
truſtees names for recovery of damages, it being uncertain who 
would be the perſon intitled to them. And his lordſhip obſerved 
that C. _ be induced to covenant as before, to make amends 
to D. and E. for what was intended them by B.'s will, but could 
not take place, being a void limitation. 2 Wms.'s Rep. (594-) 
Trin. [173%] 8 Vernon v. Vernon, 

8. A. in conſideration of 60001, portion with M. by marriage 
articles, covenanted with truftees to lay cut within one year after the 
marriage the ſaid 6000 J. and to male it up 30,000 J. in the purchaſe 
of land. ts be feltled on A. for liſe, remainder to truſtees to preſerve, 

Kc. remainder for fo much as wwauld aincunt te Sol. a year to M. 
[411 ] for a jointure, remainder of the whole to the firſt, Ec. fer of the mar- 
riage in tail male, &c. remainder 79 truſtees for 500 years to raije 
daughters portions, remainder 1464 A. his f 1 aſſigns for eur. 

But if no daughters, then the term do ceaſe for the benefit of A. his heirs 

and Maus for ever. It was inſiſted for defendant, that pla zintiſtf 


was wet privy to any of the canſide! aliens in the covenant, and to could 
not 
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marriage is the principal conſideration in the intention of the parties, and the m ney 15 


Coiftvera tion. 


not compel M. to lay the 30,0001. out for his beneſit. But if he 
could, that the 18001. a year /ands de/cended to him, ought to 6e 
taken as a full /atisfafim. But this point was decreed at the rolls 
for the plaintiff; and Lord C. 'Falbot, upon the cauſe coming on 
before him, ſaid that the intent ſeemed to be, that the 30, 000 l. 

ſhould at all events be laid out in land, the produce whereof was 
to be ſecured to the 1flue of the marriage, who in this cafe muſt 
have taken as purchaſors; but as to the remainder in fee he did 
not think that the looking upon A. cither as a purchaſor of it or 
not will vary the caſe; ſince, had the covenant been filent, the 
remainder mult have returned to the perion from whom the citate 
moved, and thought it quite the fame whether he 1s conſidered as 
a purchaſor or as a volunteer, the diſpute nt being between the heir 


and a 3d perſon, but between the 1109 rep ſontatives of A. the one 


his real, and the other , his Þ erfonal ale, the heir's being but a 
volunteer, in regard to his anceitor, will not exclude him from 
the aid of this court. And decrecd the 39, 000 J. to be as real 
eſtate, and the plaintiff, though only a collateral heir, to have 
the benefit of it. Sel. Ch. Cafes, in Ld. Talbot's time. 80. 89, 90. 
Paſch. 1735. Lechmere v. Lady Lechmere. 


(D) Where there are ſeveral which ſhall be pre- 
terred. 


. Covenant to ſtand ſeiſed was in conſideration of marriage 
A and mon: 27 the conſideration &f mar rlage thall be Y. eie C. 7 
Per Plowden. Mo. 93. 111 pl, 25 . Pal ich. 12 Eliz. cites it as 
ſaid by Plowden to have been adjudged in Villers's caſe, but ſaid 
it was per Ignem. 
Bendl. 39. pl. 72. S. C. 
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D. 146. a. 
pi. C8. 
Vaſch. 485 
P. & M. 

V Hicrs V, 
Beaumont, 


S. C. 


If an uſe be declared on a Cov! nant to Rand ſeiſed on confideration of 


marriage and money, nv uſe thail ariſe without marriage, though the money was paid, becauſe the 


which attends the marriage; per Cur. Ho. 102. pl. 247. Mich. 16 & 17 Elis. 
624. pl. 7. Mich. 19 Jac. B. R. Arg. S. !. & Ibid 625. cites a cafe fo relolvel, and 
accordingly in the Court of Wards, 29 EZ. iu a caſe of Smith and Littieton, 


here there arc two conſiterations, ond one is good and one 
15 pau good ; if that which is good be proved it is jullicient, and 


though he fails in the proof of the other it is not material, be- 


cauſe it was in vain to allege it, and it is as if it had not beer 
alleged. Cro. J. 127. pl. 19. Trin 1. 1 Jac. B. R. Criſp v. Ga- 
mel. 

3. If there be a dhuble conſideration alleged for a promiſe, if 
one 15 good and the other not, yet an action will lie on the promiſe 
that is broken which was grounded upan theſe conſiderations, 
Sty. 280. Trin. 1651. B. R. in caſe of Shan v. Bilby. 


For more of Conſideration in general, ſee Actions, () 
(U. 2) to (J), les, (G. 4), &c. and other proper titles. 


accetlary only 


Cro. J. 


deere made 


[ 412 ] 


Conſpiracy, 


(A) What is. 


g. . . . Onſpiracy again/? baron and feme and a third perſoan, becauſe 
116, (L) a they by conſpiracy cauſed N. T. to bring ꝛvrit againſt him 
man ſhall not . . : 
have a writ becauſe he would not inferff them of his land, by which he was taken 
of conſpiracy and impriſoned, and acquitted; and becauie this matter is no 
for oe conſpiracy (for then every man of the law who gives counſel ſhould 
= Fogg be a conſpirater, and alſo it is doubted if the baron and feme may 
againſt buſ- co7/þire) the writ was abated. Br. Conſpiracy, pl. 14. cites 
band and 38 E. 3. 3 ö ; 

wife, be- a 

cauſe they ate but one perſon; but againſt huſband and wife and a third perſon it well lies. — The 
Engliſh editions cite S. C. and the new edition cites Stamf. 174. 


Br. Chal- 2. In afſiſe againſt two who pleaded ſeverally, the one took the 
_ tenancy of one parcel to himſelf, and challenged a juror, and his 
8. . — challenge found and he ouſted; and the other ſaid, that he did not 
Fitzh, challenge him, and prayed that he might be ſworn, and the court 
* refuſed it; for by this means they ſhall take divers aſſiſes upon 
cites S. C. one original, which they cannot; per Stouffe, if he 205 chal- 
lenges and the plaintiff are of one aſſent to ouft the other of his advan- 
tages, this might be in caſe adjudged a conſpiracy ; quære How, 
&c. 39 Aſſ. 41. | 
Conſpiracy 3. One only cannot be a conſpirator; per Gaſcoign clearly in the 


gig two yr k. ). Conſpir 12. © the 
3 written book. Bro. Conſpi aey, pl. 12. cites 8 H. 4. 12, 13 
net guilty, and the jury found the ene guilty and acquitted the other, by which the Court adviſed them 


to go together again and to be better adviſed, and fo they did; for cne only cannot c:nſfire, and then 
they found both guilty, quod nota, Br. Conlpiracy, pl. 13. cites 11 He 4. 2+ 


Br. Juſtifi- 4. Conſpiracy again/? baue, that they the Monday, &c con- 
cation, Pl!» ſpired 1 indict the plaintiff, by which he was indicted and ar- 


Cites S. C. 


. N. B. raigned and /awfully acquitted, &c. and the one ſaid that the Wed- 
: = (B) neſday, & c. he was juror at the ſeſſions to enquire for the king, and 
Ibid. (C) is informed his company tht the plaintiff had done felony, and after, be- 
he conſpires fore verdict, he was removed ab eic, and they proceeded and indicted the 
afterwar9®, plaintiſt, &c. judgment ſi actio, &c. For conſpiracy does not 
he may be , ; Hy 

charged for lie againſt the indictors, but againſt the procurors, and the beſt 
the ſame in opinion was that it was a good plea; for though he was dif- 


a writ of charged before verdict, yet it was well to inform the company, 


SenlpiratY* and the af of the court ſpall nat prejudice the party, and alfo he 


need not to traverſe the day as above. Br. Conſpiracy, pl. 1- 
| cites 20 H. 6. 5. 
He who 5. Conſpiracy againſt two by which the plaintiff was indifted of 


court — the murder of J. N. the one of the defendants ſaid, that he ſaw th? 
13 plaintiff 


W. oa. a __ m 


Ln 


c 
'U 


TY 


6 © — ww as 


| party is lawfully acquitted by the verdict of twelve men. 


Conſpiracy, 
plaintiff kill the faid J. N. ſuch a day; and after the ſame day that 


the conſpiracy is ſuppoſed, the defendant came to Ii. where the 
ſeſſions of the peace was held, and informed ſuch a juſtice of the peace 
of the matter, and becauſe he was lay he required ſuch a clerk to write 
his information, who did it ; which information 2s the ſame c * 
racy, & c. judgment ſi actio, and held no plea, becauſe it was 
pleaded by one, where the conſpiracy ſuppoſed by tao cannot be a 
conſpiracy by ene cnly, nor e contra, by which he pleaded it for 
bot. the defendants; and the beſt opinion was, that the * plea 
is not good, for it is no conſpiracy, for he did but his duty; 
for men are ſworn to the king in leets to diſcover felonies and 
treaſons, and in every ſeſſions proclamation is made to make in- 
formation of felonies and treaſons, and alſo conſpiracy in by com- 
munication betaween tao at leaſt of the matter 0 have the party in- 
dicted which is of a will prepenſed; and here was not any ſuch 
communication, but information made to the juſtices. Pr. Con- 
ſpiracy, pl. 4. cites 35 H. 6. 14. 19. | | 

6. Conſpiracy zs a conſultation and agreement bet uren two or more 
to appeal or indict an innocent fulſly and maliciouſly of telony, uhm 


accordingly they cauſe to be indifted or appealed ; and afterward the 
3 Inſt. 


143. 


queſtion the accuracy of that deſcripꝭ on of conſpiracy, and gives his reaſons to 


7. A conſpiracy ought to be 7% & malitisſe, otherwiſe it will 
not be a conſpiracy, and ſuch malice ought to be proved; for if 
A. travelling on the highway be robbed by B. and he knows nt B. 
if afterwards A. accuſes F. S. who is found not guilty, action of 
conſpiracy will not lie againit A. For though J. S. was falſely ac- 


4127 


diſcovers fe- 
lonies, and 
is ſworn to 
give evi- 
dence to tlie 
jury, is not 
chargeable 
in conſpira- 
cy, F. N. B. 
115. (E) and 
in the notes 
there (d) 
Cites 


Hawk. 
PLC 139. 
cap. 72. 
cites 3 Inſt. 
143. but 
ſays he can- 
not but 

the conax. 


cuſed he was not maliciouſly accuſed, and it may be he took 


J. S. to be the robber, becauſe he was like B. Per Coke Ch. ]. 
and the Lord Chancellor. Godb. 206. pl. 293. Mich. 11 Jac. 
in the Star-Chamber, Miller v. Reynolds and Baſlet, 

8. Conſpiracy (zo ſpeak proper'y lies only tor procuring a man 
to be indicted of treaſon or felony, where [fe was in danger ; per 
Holt Ch. J. Ld. Raym. Rep. 379. Mich. 10 W. 3. m cafe of 
Savil v. Roberts. | 


9. Several people may lawſully me:t and conſult ts proſecute a 
guilty perſon ; otherwiſe, if two charge one that i inncent, right or 
Wrong, for that 1s indictable, and though nothing be done in prefe= 
cution of it, it is a compleat and conſummate offence of itſelf ; 
and whether the conſpiracy be to charge a temporal or ecclefiaſtical 
ou on an innocent perſon, it is the ſame thing; agreed per 
1. 1 Salk. 174. Trin. 3 Annæ B. R. The Queen v. Beſt 

al, | | 


Ibid. fays, 
that i rcby 
Ch. J. was 
of the ſame 
opinion in 


C. B. 


3 Mod. 137. 
S. C. and 
per Cur. the 
gift is the 
faila, con- 
ſpiring to 
charge fal ſæ- 
ly, and in- 
dict ment lies 
for the falſe- 
hood before 


the party is acquitted of it ; but caſe lies not till acqu'ttal, and the indictment in that caſe being for 
Charging with a baſtard-child, the court ſaid that it was an offence too frequent to be queſhed upon a 


Totion, and that they would no more quaſh it than they would for barretty or keeping a bawsy-houles 
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Bridzm. 
131. Arg · 
Mich. 15 
Jac. in caſe 
of Agard v. 
White, cites 
S. C. 


4144 


Conſpiracy. 


(B) In what Caſes it lies. 


14 F two or more conſpire againſt another, and aſterwards the 
conſpirators are ſworn upon the jury, and they, awith others, find 

a bill againſt him againſt whom they conſpired ; no writ of conſpiracy 
lies againſt them, becauſe it cannot be intended malicious, becauſe 
they do it upon their oaths and that with others beſides them— 
ſelves. Stamford Pleas of the Crown, 173. a. (B) lib. 3. cap. 12. 
cates  Paich. 21 E. 3. 18. Mich. 7 27. Mich. 8 H. 4. 
6. & 27 Aſſ. Fitzh, Conſpiracy, 15. | 

2. J. and T. were indicted, becauſe that they by falſe alliance and 
conſpiracy between them procured divers perfons to indict H. of the 
death of W. and were there:f arraigned, and the one ſaid, that this 
H. who lilled M. juſtified the loft term and went quit, and the ſaid 
J. and T. who were indicted and arraigned went quit by judg- 
ment, notwithſtanding that H. juſtified; for there it appeared 
that H. did the fact, viz. killed M. and it is not fer J. and T. to 
know if it avas lanufully done or not, otherwiſe it is where the party 
is acquitted that he did net do the fat; but otherwilc it is here, 
quod nota. Br. Conſpiracy, pl. 26. cites 22 All. 77. | 

3. And alfo where a man kills ancther ſe defendends it ſball not be 
inguired of the abettors; for it was lawtul to procure him to be 
indicted, for he did the fact. Ibid. | 

4. And ſo ſee where a man kills a man ſe defendendo, and is (5 
acquitted, or kills the thief in arrefling him, and juſtifies it upon 
arraignment upon indidtment, and to goes quit, ſuch perſon ſhall 
not have writ of conſpiracy; for he did the ad, and it is not in- 
cumbent on the other to confeſs in judgment, if it be felony or 
not; but where the party is acquitted, that he did not do the 
act, there conſpiracy lies, and ſo ſce a diver/ity where he did the 
act and where not. Ihid. | | 

5. A man ſhall not have writ of conſpiracy againſt huſband and 


wie for indicting him of felony, becauſe they are but one per- 


Br. Action 
ſur le Caſe, 


FN. B. 1 16. 
() cites 


docs not lie. Br. Conſpiracy, pl. 8. cites 47 E. 3. 15. 


ſon; but againit huſband and wife and a third perſon it well lies. 
F. N. B. 116. (L) cites Stamf. 174. and 38 E. 3. 3. 

6. Conſpiracy was brought, becauſe the defendant ſuch a day, 
year and place, by onſpiratian, cauſed certain jurors to preſent, that 
20 acres ere given ts the plaintiff, prior of S. and his ſucceſſors, to 


find a prieft to chaunt in ſuch a place, which they did not do, by 


which the land was ſeiſed into the hands of the king by the eſcheator 
ſuch a day and year, and remained in his hands till the plaintiff ſued 
it out, Oc. ts the damage of zool. the defendant demanded oyer of 


the record of the indiftment, & non allocatur. And there it was 


ſaid, that it is a good plea to ſay that the manor was nat ſeiſed, &c. 
and there by the beſt opinion this is no cauſe for the king to 
ſeiſe; for it is not found that it is held of the king, and alſo 
the donor may have ceifavit, and nothing is mentioned there of 
mortmain ; for it may be before the ſtatute, and there by the belt 
opinion becauſe the king had ſeiſed without cauſe, this action 


7. Where 


n 


— 


2 ww 


a 


© tm YO:  Q RR YES 


Conſpiracy, 


1 Where the plaintiff is non-ſuited after declaration in atpeal, 
the defendant ſhall be arraigned upon the appeal, and therefore 
there if he be acquitted he ſhall not have conſpiracy; for there 
the acquittal was upon the appeal, and not upon the indictment. 
Br. Conſpiracy, pl. 2. cites 33 H. 6. [I] & 34 H. 6. 9. 
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F. N. B. 
114. (E) in 
the Engliſh 
edit. Marg. 
cites S. C. 
& the Marg. 
of the Eng- 


liſh editions, ſays, Note, that this caſe proves that conſpiracy lies as well upon appeal as an indictment, 
for he is arraigned upon the appeal, cites Stamford, 172. Vige indicted at the king's ſuit, 19 E. Fitzhs 


Conſpiracy, 12. 5 E. 3. Fitzh. ibid: 22. 


8. But ⁊uhere he is nonſuited be%h re declaration, there the party 
ſnall be arraigned upon the indictment, and therefore there if 
he be acquitted he ſhall have conſpiracy; note the diverſity. 
Br. Conſpiracy, pl. 2. cites 33 H. 6. [1] & 34 H. 6. 9. 

9. And by the beſt opinion, where the defendant betakes himſelf to 
his clergy after the inqueſt eharged and before the verdict, or betakes 
him to his clergy at the commencement, he ſhall not have conſpiracy z 


for mention of the clergy ſhall be made in the record, and then 


le does not ſuffer verdict upon his arraignment ; by the beſt 
P S 7 ) 


opinion, and therefore it ſeems that conſpiracy does t lie but 


where verdict has been given upon” the principal ; and it was held 
that the writ was not good, becauſe there is no mention that the 
principal was impriſoned, quod nota. Br. Conſpiracy, pl. 2. cites 
33 H. 6. [1] and 34 II. 6. 9. | 

10. In divers. cafes a man ſhail make anther to be indifted, and 
yet conſpiracy does not lie. Br. Contpiracy, pl. 4. cites 35 H. 6. 14. 
per Priſot. 

11. As where a man is rabbed, and the ⁊πι adjoining, by reaſon 
of the hue and cry, makes purſuit and takes a man, and carries mim 
to gaol, by which he is i1:difed, conſpiracy docs not lie. Br. Con- 
ſpiracy, pl. 4. cites 35 II. 6. 14. per Priſot. 

12. So where a coroner fits ſuper viſum corporis, & it cannot be 
found who killed the man, there it ſhall be inquired of the fir 
finders, and they ſhall be taken by it, and if e fay thar J. N. 
did the murder, by which he is indifted and after acquitted, conſpi- 
racy does not lie; for thoſe perſons were compelled by the law, 


quzxre inde, Ibid. 


F. N. B. 
(E) 


114. 
S. P. 
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Conſpiracy 
dees not lie 
againſt a ju- 
ror or in- 
dictor, but 
azainſt a 
witneis, re- 
ſolved in the 


Star-chamber. 12 Rep. 23. Paſch. 5 Jac. Loyd v. Barker. 


13. If tavo conſpire to indict me, and do not indict me, action of 


conſpiracy does not lie. 
per Keble. 

14. If a felon be pardoned by parliament, and he pleads not 
guilty, he ſhall not have writ of conſpiracy; for the fe/zny was 
gone before by the pardon. Br. Corone, pl. 204. cites F. N. B. 
Conſpiracy. | | | 
15. A writ of conſpiracy lieth where 2, 3, or more perſons 
of malice and covin do conſpire and deviſe to indict any perſon 
falfely, and afterwards he who is ſo indifed is acquitted, now he 
ſhall have this writ of conſpiracy againſt them who fo indicted 
him. F. N. B. (D). 


verdict of 12 men. 


Br. Champerty, pl. 9. cites 9 H. 7. 18. 


sap. 72. very much queſtions its being requiſite that there be a lau acquittal, and ſays that It is cer- 
H h | tain 


Vor. V. 


F. N. B. 
115. (G). 


3 Inſt. 143. 
cap. 66. in 
principio, 

S. P. if the 
party is law- 
fully acquit- 
ted by the 


But Serjeant Hawkins, in his Pleas of the Crown, 1 lib. 189, 190. 


415 2 Conſpiracy, 


tain that an arquitta? by werdif is net always neceſſary to maintain {uh @ avrit, for it appe vs by the 
Regifter itſelf, that where one brought ſuch a writ in the uſual form, having it in the words quouſyue 
acquietatus fuiſſet, &c. againit one who had been nonſuited in a malicious appeal of felony brought 
againſt him, bis writ was abated becauiz ſuch a non/uit would not make gad the words guouſque ac- 
quietatus fuſer, and yet he afterwards br-ught a new ⁊orit, wherein be ufed the ww1rds quictus "A 
inflead of acquietatus fufſſet, and recovered ; and why may not a new writ as well be formed in any 
other calc, which is as much within the miſchict of the ſtatute as this? Hawk. Pl. C. 190. cap. 72, 
f. 2. | 


But where 16. But the writ lieth again/? tue perſons at the leaft who do ſo 


A. and B conſpire; for if one perſon of malice and falſe imagination do 


— labour, and cauſe another falſely to be indicted, the party who 


precured is ſo indicted thall not have a writ of conſpiracy, &c. but an 


95 © oe action upon the caſe againſt him who ſo cauted him falſely to be 
felony, re- indicted, F.N.B. 1 14 (D). 

ſolved, an | 

action upon the eaſe tel lies againſt ene of them; although it was ſaid that for conſpiracy the 
action ought to be brought againſt two, for one cannot conſpire» Cro. C. 239. pl. 22. Mich. 7 Car, 
in B. R. Mils v. Mills. 


bid. * 17. If two conſpire 79 cauſe a man to ſue an appeal againſt ano- 
. Of the J TH th 1 ö , 

20 ery ther of felony or murder, without any inditment taken or found 

tions, cites i : a - . 

5E.3- ſhall not have a writ of conſpiracy againit thoſe who conſpire to 

Conſpiracy, appeal him; becauſe that by the fatute Meſim. 2. cap. 12. 


22. and 1 : , "gn . . 4 
E. z. Dk quia multi per malitiam, &Cc. it ſhall be inquired of abettors, 


ſpiracy, 25. if he be not indicted thereof; and if they be found he ſhall have 


= 8 ſcire facias againſt them out of the fame court where he is ac- 
fail ro: le Guitted, to anſwer him his damages. F. N. B. 114. (F). 
inguired cf, | k 
here the abetment is feund by ingaeſt. 19 H. 6. 19. and 4 Hi. 6.2% Nul tie! record is a goed 
reply in conipiracys | 


Ner thall 18. And ſo if he be no»uited in any ſuch appeal, wvhe-re there is 


5 1a ir nt any indiment, the detendant ſhall have a writ of conſpiracy 
ke be in- after the nonſuit or after the acquittal. F. N. B. 114. (G). 
dicted or ap- i 5 

pealed, and arraigned and acquitted an the appeal. 33 H. 6. 2. Yet note, 1 monk ewas appealed of rw. 
bery and acgquit:-d ; he and his abbot ſhail have a writ of conſpiracy, though ke was acquitted by“ ver- 
dict, &c. 24 E. 3. 73. The rcaſon is, for though the abbot, though not party, ſhall have a ſcite 


| Facias for the default of the party on the original. F. N. B. 114. (F) in the new notes there (a). 


Ibid. in the new notes there (b) ſays, ſee 13 E. 3. Confpiracy, 25. 17 E. 2. Ibid. 26. Ratio, be- 
cauſe the writ is given on a nonſuit in appeal, and for that there is an inquiry of the abettorz. 


*[416] 

19. If the action be brought againſt divers, and all but one are 
acquitted, the action fails. 28 Aff. 12. So if all but one are diſ- 
charged by matter in law, F. N. B. 114. (D) in the marg. 

Ibid. in the 20. He who comes into court, and diſcovers felonies, and is 
there () worn to give evidence to the jury, is not chargeable in conſpiracy. 
cites 27 Af. F. N. B. 115. (E). | | | 

12. 27 H. 8. | 

2. 37 Aff. 12. and 35 He 8. 15. 


Ibid. in the 21. A man ſhall have a writ of confpiracy upon: an indiiment be- 
een, fore any mayor, bailiff of any city or borough, who have gaot deli- 


22 2 Hs, very within the city or borough, if he be acquitted before them, — 
| | | or 


thereof, and afterwards the defendant is acquitted by verdlict, he 


WW FAY IR 9 


Conſpiracy, 


For that acquittal diſcharges him * of the felony. But a writ 
of conſpiracy does not lie againſt the indictors [themſelves], &c. 


F. N. B. 1 15 (B), (C). a | 
4. 1. and 8 H. 4.“ [So is the Fre 


22. Conſpiracy again/? tuo, one ig attainted, the other makes de- 
fault, judgment ſhall be againſt him. 24 E. 3. 34. but qucers 
by Stamford, 174. for, 27 E. 3. it is holden that one ſhall not an- 
ſwer without the other. F. N. B. 115. (F) Marg, 

23. The juſtices of gaol delivery arraigned a prijyner within the 
year, where an appeal is depending againſt the tame priſoner for the 
fame murder, which they know [is Deum to them), and yet they 
proceed and acquit him, te ſhall have conſpiracy, aithough he was 


not acquitted nor diſcha:ged of the appeal. F. N. B. 115. (H). 
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2. 12 E. 4. 
17. 7 H. 4s. 
1. 1 3s 
47. 21 E. 


nch edition. J 


It ſee ms ſuf- 
ſiclent if the 
wrig be deli- 
vered ty the 
(h-:ii7, who 
o ens it and 
reids it to 


the juſtices ; but it they | ave no notice, it is clearly no pleas Ibid. in the new notes there (b). 


24. If a man be indiFed or appealed of treaſon or felony, er a 
treſpaſs done in a foreign county, &c. if he be acquit thereof, he 
{hall have a conſpiracy againſt him who procured him to be in- 
dicted or appealed, and ſhall recover treble damages by the writ 


pon the ſtatute of 8 H. 6. cap. 10. F. N. B. 115. (I): 


Kelw, 2 Is 


a. b. pl. 7. 


H:1!:. 12 H. 
7. Bigot v. 
J. S. the 
S. C. the 
Court held, 


that he who would have advantage upon this ſtatute, ought to have ation on his caſe on the ſame ſta- 


tate; for iwuch action is expreſs:y given thereby. 


25. If a man be indicted of felony or tre ſon where there is not 
any ſuch place within the county, he thall have conſpiracy, and re- 
cover his damages againſt the abettors, or procurors, or conſpira- 
tors, by the ſtatute of 18 H. 6. cap. 12. F. N. B. 115. (K). 

26. There are divert writs of conſpiracy grounded upon deceit, 
and treſpaſs done unto the party, zie are properly attiors of tref- 
paſs upon the caſe; as if two men do. conſpire to indict another 
man becauſe he did not arreſt a felon who paſſed by the town of 
N. and {for this] they cauſed him to be indicted and amerced in 
the leet of R. and F. and took and impriſoned him for that amerce- 
ment until he be acquitted in the ſaid leet. F. N. B. 116. (A). 

7. And if men ſay and affirm unto A. that he has right untd 
ſuch land, and procure him to ſue againſt B. who is tenant of that 
land, &c. by which B. is compelled to fell other lands for the 
defence of this land, &c. now he ſhall have an action againſt 
thoſe who procurcd or conſpired to caufe A. to bring his action, 


& c. F. N. B. 116. (B). 


28. And if 2 men procure one to be indicted for hunting in ans- 
ther's park, for which he is taken, impriſoned, and put to charges, 
until he has acquitted himſelf of the treſpaſs, he ſhall have a con- 
ſpiracy againſt them. F. N. B. 116. (C). 5 

29. Conſpiracy ſhall be maintainable againſt thoſe who con- 


3. 3. and that he ought to ſhew in his writ who ſue 


Finch. 306. 
Cap. ! 5·S. P. 


Finch. 206. 
cap. f 5. S. P. 
N. B. 
116. (B) in 
the neu 
notes there 
(a) lays, ſeg 
contra 8 Es 


— . 


d the action. 


14171 
Finch. 306. 
cap. 15. S. P. 


ſpire to forge falſe deeds, which are given in evidence, by which his 


and is lt. F. N. B. 116. (D). 


I h 2 30. Con- 
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This is 
Wrong tranſ- 
htied, and 
Mould be 

[ mace a re- 


+ #5 
PP C1;2 If 


ſpire t bring an e in the name of the plaintiff againſt a defendant, 
and to mate one attorney fer the plaintiff, in awhich aſſiſe the plaintiff 


Conſpiracy. 


30. Conſpiracy ſhall be maintainable againſt thoſe who con- 


was fowna viliam, & c. now he may bring his writ of conſpiracy, 
F. N. 3. 1 16. (E). 0 ; 


31. Confpiracy ſhall be maintainable, becauſe the defendant. 


made one to pretent in the name of the plaintiff unto an advow- 
lon, and for that preſenting unto the biſhop who is admitted and 
inſtituted, &c. - F. N. B. 116. (G). 


„be name ef the plaintif to an acviww/on, and thereby preſented on: unte the biſhop, &ct. J. 


9 Rep. 55. 
. 
Kates it as a 
combination 
among the 
poulterers to 
Charge S. 
(who had 
married the 
widow of a 
poulterer in 
Grace- 
church- 
ſtreet) with 
n tobbery, 
end the de- 
fendants 
were ſen- 
tenced by 
fine and im- 
pri ſonment. 


But in this 
caſe three 
things are 77 
be ob, ſer ed, 
aft, That a 
felony be 

done. 2dly, 
'That he that 
doth arreſt, 
hath ſuſpi- 
cion upon 
probable 
cauſe, which 
may be 


pleaded, and 


" Companied N. that I. awas an honeſt man. 


32 A writ of conſpiracy fir indi7ing him «f felony does not lie but 
egainſ? two perſons at the leait, 6:17 a writ of conſpiracy for indict- 
ing ene cf tre/þaſs, or other falſity made, as in the caſes aforcſaid, 
lies againſt ene perſon only. F. N. B. 116. (K). 

33. IV. being rebbed, accuſed Stone, a poulterer, to be the party 
who robbed him, but afzeravards withdrew his accuſation, ſaying 
that he was miſtaken; for one man may be like another. S9ne 
not fatisfied therewith, brevght an ation upon the caſe againſt J,. 
whereupon . accuſed Hein again of the felony, and he was bound 
over to the aſſiſes, where V. ſwore directly that S. was the party 
who robbed him, and ſeveral poultercrs in the time of the trial, and 
in the hearing of the judges, declared at the bar, hither they ac- 
The jury found an 
igneramus ſo as 5. was never indicted, and fo could not be lau- 
fully acquitted, yet for this conſpiracy to accuſe him I. «as 
pilloried, and his confederates the paulterers were all fined; and in 
this caſe it was holden by the juſtices, that ſuch conſpirators 


were puniſhable by indictment, although an action upon the cafe 


did not he for the party. Mo. 813. pl. 1101. Mich. 8 Jac. in 
the- Star-chamber, Stone v. Walters. 

34. If felony be done, and one hath ſuſpicion upon probable mat- 
ter that B. is guilty of it, becauſe that he had part of the gecde, 
and is indigent and of evil fame, or if the party be indicted, or if a 
murder be committed, and one is ſcen near the place, or coming 
with a ſword, Sc. blizdy; or that he was in company of felons, 
or hath carried the g5nds ſtolen to cliſcure places, & c. theſe are 
good cauſes of ſuſpicion, and by reaſon thereof he may arreſt 
the party fo ſuſpected, to the end that he may ſubject him to 
juſtice. 12 Rep. 91. Mich. 9 Jac. in Sir Anthony Aſhley's 
caſe. | | 


is traverſable. 3dly, That he Ii, who hath the ſuſpicion, arreſt the party; for he 


cannot command another to do it; becauſe faipicion is a thing individual“ and perſonal, and cannot 


extend to another than to him that hath it, 


12 Rep. 917. Mich. 9 Jac. Sir Anthony Aftiley's caſe. 


* 8. P. by Coke Ch. J. Mo. 817. pl. 1115. iu a nota at the end of S. C. 


And per 
Crooke ]. 
Ibid. 1517. 
If a man in- 
gifts another 
pron proba. 


35. If you will charge one merely upon ſuſpicion, without other 
probabilities to warrant it, this is a clear conſpiracy; but other- 
wiſe where there are good and ſeeming probabilities ; they ſtiould 
not ſay that he is the ſame party, for if it prove not ſo, then it 15 
plain malice; or if the zuftice of peace, upon his examination, 


finds 


— Dc .cTcDx. 


£©\ $5 


Conſpiracy. 

nds not ſuch matter upon which to commit him, notwwith/landing 

which the party proſecutes an indifiment againit him, and he is 

acquitted, an action of conſpiracy lies, for it is malice apparent 

per Fleming Ch. J. Dull. 150. Trin. 9 Jac. in caſe of Wale v. 
Hill. 
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relies upon 
the proba - 
bilities, and 
the party in- 
dicted be ac- 
quitted, an 
action of 


conſpiracy will not lie; the ſuſpicien muſt Lc his og, and not the ſuſpicion of others; but judgment was 
not given, becauſe the court was not full, and the parties were upon agreeing. Ibid, Wale v. Hill. 


36. Articles were entered into beteveen A. and C. in triſt for 
F. S. wherein C. covenanted to precure witneſſes 19 convict A. of 
- having paiſaned one R. 16 years before, and that C. fhauld have a 
fixth part of what ſhould be ferfeited by A. and the reft was t9 be 
in truft fer J. S. and the wid of the ſaid R. who were to favear, 
that he, being A. ſervant, ſaw him put poiſon in a cup of liquor, 
and commanded the faid . S. le carry it to R. which he did, and 
that R. drank it, and died immediately; and it was proved, that 
B. offered J. S. to get his pardon, if he would accuſe A. and 
himſelf alſo, &c. and for this conſpiracy B. was fined 10001. 
and impriſoned, and ſome of the defendants were ſentenced to 
the pillory, and to be burnt in each cheek with the letters F. 
and C. ſignifying a falſe conſpirator, and ſome were fined, pil- 
loried, and impriſoned, and the lord chancellor cited ſeveral pre- 
cedents of cenſures, and faid, that the malice and corruption in 
theſe accuſations ought to be apparent, and though an 1gnoramus 
is found, yet the party is fiuable for ſuch conſpiracies, and ſo 
he is if the bill is found, though the defendant be legitime ac- 
quietatus. Mo. 816. pl. 1105. Mich. 9 Jac. in the Star-cham- 
ber, Sir Anthony Aſhley's cafe. 

37. A bare conſpiracy to do a lawful aft to an unlawful end is 
2 crime, though no act was done in conſequence thereof ; per 


Cur. 8. Mod. 321. Mich. 11 Geo. 1. The King v. Edwards, 


(C) Actions for it. 


LO Man cannot have action upon the ſtatute of procurement 
of falſe indictments till he be /egitimo made acgittetatus by 
the ſtatute of Vet. 2. cap. 36. which ſpeaks of procurements 
of ſuch indictments againſt a man who dwells in another county 
for vexation. Br. Action ſur le Statute, pl. 44. cites 8 E. 4. 5. 


12 Rep. 70. 


8. Co 


2 Inſt. 445. 
Ld. Coke, 
in his com- 
mentary 
upon the 
words of this 
ſtatute, viz. 


that ſuch plaints were moved againſt the party maliciouſly by the ſolicitation or procurement of the 
theritts, or other bailiffs, or lords, the replication ſhall be admitted, &c. ſays it is to be obſerved, that 
the procurement is the ſubſtance, and implies that it was done malicioufly, and therefore if the jury 
find the procurement, and that jt was not done maliciouſly, yet the court fall adjudge it done ma- 


liciouily, becaufe it appears ſo to them judicially. 


2. Conſpiracy againſt two for cauſing the plaintiff to be falſely 


indicted in a f,reign county contrary to the ſtatute of 8 H. 6. [10.] 
And per Fairfax J. this action upon this ſtatute may be brought 
againſt one alone, and ſo of writ of conſpiracy founded upon writ 
of treſpaſs; but upon indictment of felony conſpiracy thall be 
brought againſt two at leaſt, for this is an action founded at 
common law. Br. Conſpiracy, pl. 38, cites 11 H. 7. 25. 


3. Where 


„ . 


2 


4419 Conſpiracy, 
3. Where two conſpire 70 indie one folſely, and the party is 

not indicted, becauſe the jury had not ſuthcient evidence, but 
returned an ignoramrs upon the bill, no conſpiracy lies, becauſe 

he never was indicted * nor acquitted, yet he may be indicted upon 
conſpiracy at the common law; fo if any commit perjury, which 

is not puniſhable by the ſtatute of 5 Eliz, yet he may well be in- 


dicted thereof, and punithed by fine and impriſonment. Cro. 


J. 8. pl. 9. cited by Popham as reſolved by all the juſtices 16 Eliz, 
Sydenham v. Keilaway, | 
4. Action upon the caſe in nature of a conſpiracy lies not 
againſt any who prefers an indiftment and favears it to be true; 
for it 1s for the king and the commonwealth, and if it ſhould 
be allowed no indictment would be preferred, Cro. E. 724. 
pl. 19. Mich. 41 & 42 Eliz. B. R. Sherington v. Ward. 
_ * 5. Conſpiracies puniſhable by law befcre they are executed muſt 
Pc. in the: have four incidents; 1ſt, They muſt be declared by ſome man- 
Star-cham- ner of proſecution, or by making bonds or promiſes to one ano- 
_s mn ther. 2dly, They muſt be malicious, as for unjuſt revenge, &c. 
not appear. Zdly, They muſt be falſe againſt an innocent perſon. 4thly, They 


to. 817. muſt be out of court vluntarily, in a nota of the reporter. 
at the end of 


I. 1106. 
Mich. 4 v. Walters & al. 
Jac, in the : 
Scar-chamber, ſays, Nota, 1ſt, That in theſe accuſations there ought to appear apparent malice or cor- 
ruption. 2dly, That though an ign« ramus be found, yet the contpiracy is ftinable here, 3diy, That 
though he de legitime acquictatus, yet be is finable in the Star-chamber., 


6. A conſpiracy of any kind is illegal, though the matter, 
about which they conſpired, might have been /a2vful for them to 
do if they had not conſpired to do it. 8 Mod. 11. Mich. 7 Geo, 

in Calc of the King v. Journeymen Taylors of Cambridge, 


(D) Conſpiracy. In what Caſes Acceſlary ſhall 
= have Conſpiracy, 


F.N.B. 1. Ji WO were indicted, the ene as principal the other as acceſſary, 
3.7 (4) and the principal 2was arraigned and acquitted, by which the 
that the ac- acceſſary brought writ of conſpiracy, and it was doubted if he ſhall 
ceſſary ſhal recover, becauſe his life was never in jeopardy; for by the ac- 


have a writ quittal of the principal the acceſſary is acquitted and ſhall 
of conſpi- : 


TacYs 
hag by the acquittal of the principal, therefore he ſhall recover his 
damages, quod nota per judicium; for his life was in jeopardy in 
this manner. For if the principal had been found guilty they 
ought to have inquired further of the acceſſary if he had ap- 


peared. Br. Conſpiracy, pl, 2. cites 33 H. 6. [1] & 34 H. 6. 9 


F. N. B. 2. Bui if the principal dies before he be attainted or outlawed, or gets 

| — 5 { _ a charter of pardon before his attainder, the acceſſary ſhall not have 

— ibis. conſpiracy, for his life was never in Jeopardy ; for his Principal 

(Fj S. P. was never arraigned. Ibid. N If 
: 3» 


9 Rep. 57. a. Mich. 8 Jac. in the Poulterer's caſe, alias Stone 


not be arraigned; but becauſe he is /egitims modo acquietatus 


Conſpiracy. 
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3. If a man cauſe one as principal to be appealed of felony or 


murder, and another as acceſſary to him, and afterwards is non/uit 
in His appeal, the acceſſary ſhall have a writ of conſpiracy as well ag 


che principal. F. N. B. 115. (A). a 


* (E) Writ and Count. 


1. IN writ of conſpiracy brought againſt defendants for forging of 

a falje releaſe, by cauſe of hich releaſe given in evidence, a ver- 
di paſſed againſt the plaintiff, ſo that he loft a ward, &c. but he did 
not ſuppoſe by the writ that pudgmeut was given againſt him upon this 
verdict, but he ſhewed it in his count ; yet the writ abated. Thel. 
Dig. 87. lib. 9. cap. 7. ſ. 26. cites Paſch. 39 E. 3. 16. 

2. In conſpiracy againſt baron and feme and others, notwithſtand- 
ing that the feme cannot conſpire with her baron, and that zhe 
writ ought to abate for this cauſe againſt them, yet it ſhall fand 
againſt the others. Thel. Dig. 236. lib. 16. cap. Io. ſ. 26. cites 
Paſch. 40 E. 3. 19. Quzzre. 

3. In conſpiracy the writ was, that the defendants procured one W. to 
cuft the plaintiff of his land, and to infeoff one B. theregſ, againſt whom 
ene E. ought to have ſued a ſcire facias, &c. and held good enough, 
2nd purſuant, notwithſtanding that it comprehended quaſi two 
procurements. Thel. Dig. 106. lib. 10. cap. 15. f. 11. cites Hill. 
43 E. 3. 10. | 

4. And a man may have /everal matters in awrit of conſpiracy, 
Thel. Dig. 106. hb. 10. cap. 15. f. 11. cites 47 E. 3. br 

5. In writ of conſpiracy, for that the defendant cauſed by con- 
ſpiracy a preſentment to be made that certain land was given to find 
a chaplain to chaunt in ſuch a chapel annually, which had not been done 
by ten years, &c. where the record of the preſentment awas to find a 
perpetual chauntery, & c. yet the writ was adjudged good. Thel. 
Dig. 77. lib. 9. cap. 1. ſ. 9. cites Mich. 47 E. 3. 15. 
office, the plaintiff's manor was ſeiſed into the king's hands, and that he ſued it out ad da 
and ſays it ſeems there that action on the caſe lies for ſuch offence, 


Fitzh. Con- 
ſpiracy, pl. 
18. cites 
8. C. 
Br. Action 
ſur le Caſe, 
pl. 23. cites 
S. C. that 
by ſuch falſe 
mnum 400 l. 


Br. Conſpiracy, pl. 8. cites 


8. C. by the bett opinion, becauſe the manor was not found held of the king, and nothing is ſaid of 
mortmain (for it might be before the ſtatute), and the donor might have had ceſſavit, and ſo the king had 


ſeiſ:d without cauſe, it was held that this action did not lie. 


6. Though ſeveral matters are in writ of conſpiracy, and one of 


them be falſe, yet the writ is good enough for the others. Thel. 
Dig. 238. lib. 16. cap. 10. ſ. 66. cites Mich. 47 E. 3. 15, 

7. In conſpiracy [the plaintiff] declared that the defendants con- 
ſpired ſuch a day in C. and S. and the defendants were awarded to 
anſwer; for a man may conſpire in #4v9 vills at one and the ſame day, 
by which the defendants were compelled to anſwer. Br. Conſpi- 
Ws pl: 20. cites 22 H. 6. 49. | | | 

8. In conſpiracy by the acceſſary, where the principal was acquitted, 
29 mention was made in the ⁊ꝛurit that the principal was impriſoned, 
and held a good exception. Thel. Dig. 95. lib. 10. cap. 6. 1. 18. 


Cites Hill. 33 H. 6. 3. 8 
Hh 4 9. Con- 


4207 Conſpiracy, 


Thel. Dig: g. Conſpiracy that the plaintiff was indicted and acquitted at D. 


hong 10. before ſuch juftices; the defendant pleaded to the writ, becauſe he 
f. 24. cites did net ſay at D. in the ſame county, & non allocatur; for it ſhall 


S. C. be intended to be in the ſame county, unleſs the contrary be ſnewn. 


And in treſpaſs quare clauſum fregit apud D. he need not ſay 
apud D. in the ſame county; for it ſhall be intended to be in the 
ſame county. Br. Conſpiracy, pl. 37. cites 35 H. 6. 46. 
Ibid. 114. 10. If the principal and one, who is acceſſary, be indicted of felony, 
. and be taken and arreſted, the principal is indicted and acquitted, 
confpiracy now by that the acceſſary is diſcharged, and the acceſlary there- 
is founded upon ſhall have a writ of conſpiracy againſt thoſe who conſpired 
ſhe of e to indict him, and“ the writ in the end ſhall fay guouſque idem (the 
plaintiff, the Principal) ſecund leg, Ec. acquietat” fuiſſet & idem ( the acceſſary ) 
„ quietus recęſſit. F. N. B. 115. (A). 
Quuſue idem guerers per confideraticnem Curiæ neſtræ inde quictus recgſſit. 
(4274 re „ 
11. If a writ of conſpiracy be brought again}? bebe, then it fh 
be ſaid preperly a writ of conſpiracy ; but if it be brought againſt on. 
perſon only, then 7 is but an action upon the caſe upon the falſity ant 
deceit done; becauſe one perſon cannot conſpire with himſell. 
F. N. B. 116. (L). | 
12. The writ ought to be brought in the county where the conſpiracy 
avas made, and not where the indictment was, or where the deed 
was done, &c. F. N. B. 116. (M). 
13. In conſpiracy the matter muſt be /aid 79 be falſely & mali- 
tioſe; per Richardſon Ch. J. Godb. 445. pl. 511. Mich. 4 Car. 
in the Star-Chamber. Taylor v. Towlin. 


(F) Pleadings. 


F. FJ. B. 1. IF res cenſpire to indi another, and after they are of the jurors, 


{EY in . . k 5 a K 

omg and indift him; it is a good plea in conipiracy that they awere 
note; there #4u9 of his indiftors ; and per Green it is a good replication that they 
( has the conſpired before, and afterwards were of the inqueſt by their own pro- 


ſame re, : x . *7 . . Ws 
and cites 4, drement, and indicted bim. Quzre, for it was not adjudged. Br. 


E. 3. 16. Conſpiracy, pl. 15. cites 21 E. 3. 17. 

12 E. 4» 67. 

that they ſhall not, 27 AF. 12. And another quære, if the jurors procure themſelves to be im- 
panclied, Ibid. cites 9 H. 4. fol. ult. | 


| 1 2. Conſpiracy again ſeveral, where the plaintiff was by their 

nance, labour indicted of felony, &c. and after was acquitted, ene ſaid 
Heath's That he was juſtice by commiſſi;n, and informed the inqueſt, abſque Hoc 
Max. 107. that he bat guilty before, and another ſaid that he was one of his in- 
p- 5. Cites 4 


SC. differs, and a good plea withort traverſe, and another ſaid that he 
S. P. Br, vas ſworn to inform the inqueſt, and to indict him, and no plca. 


Traverſe . : 
een Br. Conſpiracy, pl. 27. cites 27 Aſſ. 12. 
pi. 171. Cites 7 AM. 12. [but it ſhould be 27 Aſſ. 12. and fo are the other editions]. 


115. (E) S. FP. and the new notes dete (d) cites S. C. | 


F, N. B. 


3. Con- 


«ai FLY 3 in 8 . 


Conſpiracy, 
3. Conſpiracy again gur, three pleaded to iſſue, and the fourth 


pleaded matter in law, and after the three avere acquitted, by which 
the fourth prayed to go quit, becauſe one alone cannot conſpire, 
by which he went quit; quod nota, Br. Conſpiracy, pl. 29. cites 
28 All. 12. | 

g. In writ of conſpiracy it is a good plea that the defendants were 
indiftors of the plaintiff, and that which they did was by farce of their 
- cath ; judgment, &c. And it this be found by the record of the 
indictment they ſhall go quit; quod nota. Br. Conſpiracy, pl. 30. 
cites 30 Aſſ. 21. 

5. Conſpiracy again? three, ſupps/ing that the three procured one of 
the three to ouſt the plaintiff, and the defendant R. againſt whom B. 
 foould fue ſcire facias of a prior right, {5 that the plaintiff ſhould laſe his 
warranty, Belk,. demanded judgment of the writ; for it is that 
the three procured one of them, and yet non allocatur; for the 
two may procure tae third, and fo well, by which he pleaded not 
guilty. Br. Conſpiracy, pl. 5. cites 42 E. 3. I. 

6. And ſee 43 E. 3. 9. that the procuring to ouſt the plaintiff 


F. N. B. 


115. (E) 
S. P. 


[42] 


and the defendant R. and that B. ſhould fue ſcire facias, &c. 


which are ue matters, is not vicious; for the one is not caufe alone b 
7/elf, and the one is acceffary to the other, by which he pleaded to 
the writ, becauſe though he loſt in ſcire facias, yet he may have a 
writ of right, therefore judgment of the writ, & non allocatur, 
But qurzre if the writ lies, becauſe though the defendant procured as 
above, yet if the act was not done the action does not lie. Br. Con- 
ſpiracy, pl. 5. cites 42 E. 3. 1. | 

7. Confpiracy againſt three, becauſe they conſpired 7o indict the 
Plaintiff of a rape of N. P. and taking her goods to the value of 100. 
till he vas acquitted, &c. Tanks, demanded judgment of the writ, 
becauſe he did not fhew what gods they were, & non allocatur; for 
it was according to the indictment, and as ?9 -ne he ſaid that he was 
one of the indifters, and to another that he avas hundredor of the hun- 
dred, and before him the indictment was taken, and ſo as judge & 
non allocatur, unleſs he was judge by commiſſions Belk. ſaid they 
conſpired before the indictment, and yet held that it does not lie 
againſt them; quzre. Br. Conſpiracy, pl. 9. cites 47 E. 3. 16. 

8. Conſpiracy again/? ſeveral, one juſtified as bailiff 19 return pans 
nel, and after vas ſworn to ſuy what he knew of the matter ; judg- 
ment, &c. and the others ſaid that they were favorn upon the indicl- 
ment, and held that the juror is excuſed though the plea of the 
bailiff be not good, yet 9ne only cannst be a conſpirator; per Gaſcoigne 
clearly in the written book. Br, Conſpiracy, pl. 12. cites 8 H. 
4. 12, 13. | 

9. In conſpiracy the defendant ſuid that he awas one of the plaiu- 
tiff 's indiftors, and ſworn before the juſtices of peace, and fſhewed 
whom, &c. before whom he was indicted, &c. Judgment ſi actio, 
and a good plea, by which the other /aid that no ſuch record, and the 
defendant failed of the record at the day, &c. Br. Conſpiracy, 
pl. 22. citcs 4 H. 6. 23. „ | 

10. Conſpiracy againſt three for indicting the plaintiff, Gorle ſaid 
the day, year and place, in the declaratian, the inqueſt was charged bes 


fore 


Br, Failer de 
Record, pl. 
3» Cites S. C. 


422 | Conſpiracy, 
fore the juſtices for the king, and E. D. Defendant was there avith 


bis eye out, and his tongue cut, and the juſtices ſeuore him to give evi- 
&ence for the king, and he demended counſel of the other tæuo what 
to do, and they counfelled him to do according to the com- 
mand of the juſtices, and he did it, which is the ſame con- 
ſpiracy, &c. Judgment, &c. Quære. Br. Conſpiracy, pl. 16. 
cites 7 H. 6. 13. DE 

11. It was agreed, that in conſpiracy of an indictment, it is 2 
good plea that nul tel record of indictment quod nota. Br. Con- 

_ Ipiracy, pl. 36. cites 9 H. 6. 26. | 

12. In conſpiracy it is a good ple that the defendant .2vas one of 

his indiftors, and pleads certain, judgment ſi actio; and a good 


n — 


replication that no ſuch record. Br. Conſpiracy, pl. 17. cites 19 U. : 
6. 19. 2 
13. In conſpiracy the writ vas cepit for cepifſet, and yet well. 2 
Br. Conſpiracy, pl. 18. cites 19 H. 6. 34. | | 
14. And if one 2071? of conſpiracy be prrchafed pending anther j 
arrit of the ſame conſpiracy, yet it ſhall not abate; for ſeveral con- \ 
ſpiracies may be in one and the ſame day, and therefore he plead- 4 
| ed not guilty. Br. Ibid. C 
© P. by 15. In conſpiracy the defendant juſtified at another day, and the t 
Newton, de. Opinion was, that he ſhall ſay, ab/que hoc that he is guilty of any con- 5 
3 ve Piracy before or after ; but it was not adjudged, Br. Traverſe per, | 
in the day. &c. pl. 315. cites 20 H. 6. 5. 33. | Tn 
Br. Tra- | | | 
>" hoay &c. pl. 361. cites S. C. Heath's Max. 106. cap. 3. cires S. C. But in 12 l 
F. 4. 18. the defendant juſtified as a juſtice of the peace, and inſtructed the jury at another day P 
avique hoc that he was guilty before. Br. Traverſe per, &c. pl. 315. | 
£423] 16. If a man be indicted, and the party ſues appeal, and he is ar- 2 
ra:gned upon the appeal, and the defendant is acquitted, he ſhall not p! 
have conſpiracy, nor thall recover any damages againſt the plain- F. 
tiff; becauſe where the defendant is indicted the jury upon the | 
appeal ſhall not inquire of abettors, per Danby, quod tota Curia 
conceſſit; for the acquittal was upon the appeal and not upon the 
indictment. Br. Conſpiracy, pl. 2. cites 33 H. 6. & 34H. 6. 9. gu 
17. In conſpiracy, the one pleaded not guilty and the other juſtified, th 
and traverſed ab/que h:c, that he was guilty after ſuch a day, nota. mz 
Br. Conſpiracy, pl. 3. cites 34 H. 6. 14. the 
18. It was agreed, that 79 /ay that he who awas killed ævas his cou- TI 
fin or ſervant, or that the common fame was that the plaintiff killed - : 
him, are good matters of plea in conſpiracy. Br. Conſpiracy, pl. 4. __ 
cites 35 H. 6. 14. | | 
19. Cenſpiracy in B. R. the one of the defendants demanded jur- 
ment of the writ; for he ſaid, that where the plaintiff has ſuppoſed that feb 
be conſpired to indict him of certain felony, he faid, that there is a re- ind. 
cord of inditment in which the mean; M and R. D. and F. C. are in- pla: 
dicted of the ſaid felony, abſque hoc that there is any record of indict- mo 
ment which ſuppoſes that the plaintiff only did the felony, and yet the £00 
writ was awarded good; for it was ſaid, that felony is ſeveral and boo 
not joint, and the indictment is in itſelf a ſeveral indictment againſt 2 
every one of them. Br. Conſpiracy, pl. 32. cites 6 E. 4. 4. proc 


20. Where 


Conſpiracy, 423 
20. Where a man is indiCted and the indidment is inſufficient, 
and he does not take advantage of it, but pleads not guilty and is acquit= 
ted, and brings writ of conſpiracy, it is a good bar to ſay that the in- 
dictment was not ſufficient, 10 that he was not duly arraigned. Br, 
Conſpiracy, pl. 23. cites 9 E. 4. 12, Per Littleton, quod non 
negatur. 
21. If taventy are indicted, and one of them brings writ of 
conſpiracy, ſuppsfing that the defendants conſpired to indi him, it 
is no plea that there is a record that he and others are iudicted, 
and not that he only is indicted; quod nota, Br. Conſpiracy, 
pl. 24- Cites 9 E. 4. 23. | 
22. Conſpiracy againſt F. Jenny and others of conſpiracy made the 
firſt day of Auguſ?, by which he was indicted the th day of Auguſt, be- 
ore F. Jenny and other juſtices of peace; and that after he was acquit= 
z2d, and for J. Jenny it was ai, that this ſame . Fenny defendant, 
and F. Fenny juſtice of peace, abus one perſon and nat divers. And, 
per Billing, you ought to /herv howv he meddled as juſtice of peace ; by 
which he ſaid, that the bill was delivered to him, and he read it 
to the jury, and commanded them, if it be true, to find it, and 
otherwiſe not, abſque hoc that he is guilty of any conſpiracy before 
the ſaid 4th day of Auguit, & adjornatur. Br. Conſpiracy, 
pl. 33. cites 12 E. 4. 18. EY 
23. Conſpiracy again/t two, the one came and pleaded the death of 
the other pending the 4writ, and no plea per Cur. for it may be found 
that he and the other conſpired, and then well. Br. Conſpiracy, 
pl. 34. cites 18 E. 4. 1. ED | 
24. In a confpiracy againſt tao, one pleaded to the writ, and the Ibid. in the 
ether matter in law, which is adjudged for him, and the plea unto the we 
the writ found by verdict againſt him who pleaded unto the writ, the — pl 4 
plaintiff thall have judgment againſt him who pleaded to the writ, H. 6. 15. 
F. N. B. 115. (E.. 2 


py for it may 
f i c | be a conſpiracy, 


25. But if both had pleaded not guilty, and one had been found Ibid. in the 
guilty and the other not, there the plaintiff ſhall not recover, for then (f 
then he did not conſpire as is ſuppoſed by the writ. But it gays, tee 
may be that they did conſpire in the caſe aforeſaid, although accordant 33 
the matter in law be adjudged for the defendant. F. N. B. 3 
TIS. (E). 5 gn 8 H. 6. I» 
28 Aſſ. 12. 11 f. 4. 2. But if one be found guiliy, and the other makes default, 24 E. 3. 73. or 
be dead, 18 E. 4. 1. there he ſhail have judgment againſt the one, though he had releaſed to the other. 
22 R. 2. Brief, 888. f 


26. Conſpiracy; the defendant pleaded his goods awere felonioufly [L 424 ] 
talen, and he found them in the poſſeſſion of the plaintiff, for which he 
indicted him, and gave evidence againſt him, and upon the trial the 
plaintiff was acquitted, and traverſed that he conſpired aliter vel alio 
modo. Adjudged a good juſtification, becauſe the finding of the 
goods in his poſſeſſion was a ſufficient cauſe of ſuſpicion, Mo. 
Goo. pl. 828. Paſch. 36 Eliz. Varrel v. Wilſon. 

27. In an action upon the caſe in the nature of a conſpiracy for 
procuring him to be indicted for ſuppoſed robbing of him, the de- 

| Fendant 
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Conſpiracy, 


fendant juſtified, and in this his juſtification exved h that he war 
robbed by perſons to him unknown, and that ane of them was upon a 
brown horſe, and had a white clate, and awas like unto the plaintiF, 
and upon this he complained unto Gawdy J. who upon his examination 
nding cauſe to ſiiſpect him, did commit him and bind him over, &c. 
and he did likewiſe bind the defendant fer ts proſecute againit him, the 
which he accordingly did, and the jury did acquit him, and ſo juſti- 
fed. To this juſtification the plaintiff demurred in law, and this 
was ruled to be 2 good juſtification. Bulſt. 150. Arg. cites 42 
Eliz. B. R. Paine v. Rocheſter. | 
28. S. C. thus, viz. Two perſons were rebbed, and afterward 
one of them ſeeing J. S. ſuſpected him to be one of the robbers 
who was on a brown mare, and upon acquainting the other of it 
he ſuſpected him alſo, and thereupon gat a avarrant to bring J. 8. 
and examine him, but he hearing of it a6/enred himſelf, but after- 
wards was taken and committed to gaol by juſtice Gawdy, who 
adviſed them ro indict J. S. of the robbery; J. S. was indicted 
and acquitted, and brought action of confpiracy againſt the two; 
but the court held that the cauſes of ſuſpicion and J. S. his ab- 
ſenting himſelf are cauſes ſufficient. Cro. E. 871. pl. 7. Hill. 44 
Eliz. B. R. Paine and Rocheſter v. Whitfield. 


(G) Where the Indictee, &c. ſhall be ſaid Legiti 


mo modo Acquietatus. 


; F H B. brought writ of conſpiracy againſt the Id. of T. E. D. 

and others, becauſe they conſpired to indict him at B. in the 

county of W. of the death of F. P. by vieh he was indicted of it at H. 
in the county of H. before certain juſtices, &c. by which he wwas taken 

and impriſoned till he was arraigned upon it and /azwfully arquirtca 
at H. in the county of H. before certain juſtices, &c. and the d- 

fendant prote/iands that he did not conſpire, pro placits dicit, that the 
ſame day that the plaintiff was arraigned upon the fame indictment, 
A. who was the feme of this ſame J. P. came before A. B. juſtices of 

gaol delivery, before whom the plaintiff was arraigned within the gear 
after the death of her baron, and delivered to one B. ſheriff of the ſame 
county, writ of appeal brought by her of the death sf Her huſband, 
svhich R. notified and read the writ ts the ſame juſtices, and n:twith- 

ſtanding this, the ſaid plaintiff was arraigned and acquitted, judgment 
&e. and there it was agreed, that by the delivery of habeas corpus, 
certiorari or ſuperſedeas, the court thall furceaſe. And per New- 
ton and Paſton juſtices, this is not /1ficrent notice; for the writ 15 

directed to the ſheriff, and he broke it, and ſhewed it to the juſ- 

tices, and they did not ſee it ſealed, fo that it is not but an eſcrow 
to them, and therefore they did well to arraign the defendant ; but 
if they had ſufficient notice, they ought not to have arraigned him 

at the ſuit of the king pending the appeal, contra where they have 


not notice; and then no plea; by which the defendant pleaded 


not guilty, Pr. Conſpiracy, pl. 19 H. 6. 28. 


Conſpiracy, 


(H) Inditment, or Information. 


J. H Killed M. in taling him in arreft for felony, becauſe W. 
* ſtood to his defence, and would not render himſelf to the 
peace, and I. and T. procured H. to be indicted of the death of the ſume 
by which he was apprehended and arraigned of it, and juſtified as 
above and went quit, but the ſaid I. and T. who cauſed him to be 
indicted, ſhall not be puniſbed as conſpirators, becauſe H. did the act, 
viz. killed. W. and it is not as to I. and T. adjudged if this be fe- 
tony or not, quod nota. Er. Corone, pl. 89. cites 22 Aff. 77. 
2. Indictment of conſpiracy wanted the year, day, and place 
auhere it was done, and was / 1prijonment of certain perſons till they 
: ſpould make fine, &c. where this /ounds iu eppreſſion and not in con- 
ſpiracy, and becauſe they condemned him it was reverſed by writ 
of error. Br. Office del, &c. pl. 5. cites 24 E. 3. 74. 
3. If an indictment of conſpiracy be laid for a rape, it muſt be 
laid that there was recens profſecutio of it, otherwiſe it will argue a 
couſent, and becauſe the rape was concealed for half a year, an in- 
es brought afterwards is fa//e and malicis Per Richard- 
dictment brought atterwards 1s ja//e and malcions. er Richar 
{on Ch. J. Godb. 444. pl. 511. Mich. 4 Car. in the Star-Chamber. 
Tailor v. Towlin. | | 
4. An indictment for conſpiring fo charge another with being the Ie, 62. 
father of a baſtard child is good. For per Cur. though the offence Paſch. 14 
(as was objected) is ſpiritual, yet this court has cogmzance of The es 
every unlawful act, by which damages may happen to the party Kimberty 
as here they may by his being liable to maintain the child. Sid. and 3 
| y . * 1 14. * 1 Nort 58. . 
68. pl. 3. Hill. 13 and 14 Car. 2. B. R. Timberley v. Child. nad de 
indictment lies for the bare conſpiracy, without indictment or any other act done. Keb. 203. 
pl. 7. Child v. North and Timberley. S. C. adjudged for the plaintiff, niſi. Ibid. 254. pl. 25. 
The King v. Timberley, S. C. adjudged pro rege. S. C. cited Arg. 8 Mod. 320. S. C. 
cited Arg. 2 Ld. Raym. Rep. 1169. S. Þ. Vent. 304. Hill. 28 and 29 Car. 2. B. R. The 
King v. Armſtrong & al'. S. C. cited 2 Ld. Raym. Rep. Arg. 1169. 6 Mod. 100s 
Hill. 2 Ann. B. R. Holt Ch. J. agreed that a conſpiracy to charge one with a baſtard.child is in- 
dictable; but the adviſing another to do it without more is not. d. P. adjudged, 2 Ld. Raym. 
Rep. 1167. Trin. 4 Ann. The Qeeen v. Beſt. 1 Salk. 174. 8. C. 6 Mod. 185. S. C. 
adjudged, 11 Mod. 55. pl. 31. The Queen v. Baſs, S. C. 


5. Indictment againſt the defendant at the ſeſſions for the coun- 
ty of Devon, for that he being an evil man, &c. and conſpiring 
to aggrieve one Laud, pretended he had broke his arm, and accord- 
ingly counterfeited the ſame; ond upon that pretence refuſed to ſeek his 
living by any labour, and exhibited a complaint againſl him to the fu 
ices of the peace, &c. and it was quaſhed upon motion, as a matter 
not indictable. 2 Show. 456. pl. 421. Mich, 1 Jac. 2. B. R. 

The King v. Salter. 

6. A conſpiracy that none ef them] ſhould buy coffee of B. was ſaid 
Arg. not to be indictable if nothing more be done; but Holt Ch. 
J. denied it. 6 Mod. 99. Hill. 2 Ann. B. R. | 

7- And fo it was ſaid Arg. that a confederacy t9 way-lay a man 
end kill him or rob him, would not bear an indictment ; but Holt 
Ch. J. denied it. 6 Mod. 99. Hill. 2 Ann. B. R. 

> | , 8. A 
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Butifa fault 


en the inait- 
prone is plain 


Conſpiracy, 


8. A confederacy falſely 79 charge another ai a thing thi 
rr crime by any law is indictable, and the confederacy is the 
giſt _ the indictment, Per tot. Cur. 6 Mod. 187. Trin. 3 Ann, 
B. R. | | 
9. Several jaurney men taylors were indicted for a conſpirac 
among themſelves 7 raiſe their wages. The court held that this 
indictment need not conclude contra formam ſbatuti, though by tat, 
7 Geo. 1. cap. 13. journey-men taylors are prohibited to enter in- 
to any ſuch contract or agreement, becauſe the indictment was for 
a conſprracy, which is an offence at common law ; it is true the indi. 


ment ſet farth that they refuſed to work under ſuch wages as they de- 


manded ; but though this might be more than directed by the 
ſtatute, yet it is not for the denial, &c. but for the conſpiracy 
that they were indicted, which in itſelf is illegal whether the mat- 
ter be lawful or not. And judgment contirmed per tot. Cur, 
8 Mod. 10. Mich. 7 Geo. 1. The King v. the Journey-men 
Taylors of Cambridge. 5 

10. Indictments for conſpiracy are never qua/hed. Per Cur, 
Mod. 321. Mich. 11 Geo. 1. The King v. Edwards, | 


and apparent, it is quaſhed for that reaſon, and the party ſhall not be put to the trouble to plead or 
gemur, Ibid, | | 


$. P. Br. 
Verdict, pl. 
$8. cites 


24 E. 3+ 73- 


11. A conſpiracy ts let lands of 10 I. per ann. value to a poor many 
in order to get him a ſettlement, or to make a certificate man a pariſh 
cer, or a conſpiracy to ſend a woman big of a baſtard child into an. 
other pariſh to be delivered there, and ſo to charge that pariſh with 
the child; certainly theſe are crimes indictable. 8 Mod. 321. 
Mich. 11 Geo. The King v. Edwards & al. | | 

12. The defendants were indicted, for that they per conſpira- 
tionem inter eos habitam, gave the huſband money to marry a pur 
helpleſs woman, who was an inhabitant in the pariſh of B. and in- 
capable of marriage, on purpoſe 7 gain a ſettlement for her in the 
pariſh of A. where the man was ſettled; and now it was moved to 
quaſh this indictment, becauſe it is no crime to marry a woman 
and give her a portion, and the juſtices are not proper judges what 
woman 1s capable of a huſband ; judgment was given for the de- 
fendant, becauſe it was net averred in the indiftment, that the 
woman was laſt legally ſeitled in the pariſh of B. but only that ſhe 
was an inhabitant there. 8 Mod. 320. Mich. 11 Geo. The 
King v. Edwards & al, 

13. Seſſions have juriſdifion of conſpiracies; per Cur. 8 Mod. 
321. Mich. 11 Geo. in caſe of the King v. Edwards. 


(I) Judgment. Error; 


1. IN conſpiracy againſt ſeveral, one appeared and pleaded not guilty 

and was found guilty with another ho did not appear, and the 
plaintiff recovered by judgment, and he brought error becauſe he wa! 
condemned and none of the others, and one only cannot conſpire, and yet 


the judgment was affirmed; for it is found that he and another 
| conſpired, 


426 


corſpired, therefore it ſhall bind the defendant, but it ſhall not 


bind the other who did not appear and plead, but it is ſuffi. zent 
againſt the defendant; quod nota. Br. Conſpiracy, pl. 21. cites 
„ were attainted of conſpiracy by ver dict, by which it 
was awarded that they /z/e their free law, to the intent that they 
ſhould not afteravards be put in juries, nor in Me, nor otherwiſe in 

teſtimony of the truth, and if they have to do 11 the king's court, 
that they ſhould make their attorney, and that their lands, goods, 
and chattles ſhould be ſciſed inte the hands of the king, and waſted 
if they could not have better grace, and their Zrees grubbed 
up, and their badies to priſen. Br. Conſpiracy, pl. 28. cites 27 

if. $96 | | 
- ho abbot, and A. his monk, bring a writ of conſpiracy 
againſt B. C. and D. and the brit ſays, that B. falſely and ma- 
ticicufly conſpiravit cum C. and D. & conſpiratione pre-antea 
habita procured the ſuid A. to be appealed of a robbery, for which 
the ſaid A. vas taken and committed to“ Newgate, and indicted, 
and thereof acquitted. B. pleads not guilty, and is found guilty, 
and judgment is given that the abbot ſhall recover damages, al- 
though none of the other defendants were afterwards atlainted of this 
conſpiracy, nor any proceſs, after judgment had againſt C. or D. 
judgment was affirmed in B. R. The reaſon 1s, the procurement 
was only laid in B. and after iſſue and judgment B. was ſevered 
from the others, viz. C. and D. and the ſuit was determined as 
to B. The abbot had judgment only to recover his damages and cots, 
and the defendant in this caſe had nt the willainous judgment: 
that is never to be a witneſs, never to approach the king's palace, 
to be impriſoned for life, his houſes to be pulled down, his wife 


8. P. Bro 

Conſpiracy. 
pl. 31. citee 
46 Aſſ. 11. 


4271 
One may be 
indicted of a 
conſpiracy 
at the ſuit of 
the king, and 
then he ſpall 
hawe a wil- 
lainous judge 
men'. 24 E. 
3. 34. 73s 
43 E. 3+ 33. 
But at the 
fuit of the 
par:y, it 
/>all be only 
a capiatur. 
27 Aff. 59. 
judgment 
on indict- 
ment of con- 
ſpiracy as in 
atta at. cites 


and children being firſt caſt out of them, his trees cut down, his 4 H. 5. 

meadows plowed up, and his lands, goods, chattels, and writings Judgment, 

ſeiſed into the king's hands. Jenk. 31. pl. 62. cites 27 Aff. > > 

43 E. 3. 4 H. 5. Stam. 115. = m (D) in 
e ne 


+ 2 laſt. 384. S. P. 


dotes there (a). 
222. cap. 101. S. P. 


E. 3. 34. b. pl. 34. the Abbot of Hide v. Moſchelden & al”. 


7 3 Inſt. 143. cap. 66. S. P. 

But by Shard, fuch wil/ainwus judgment is only given where the fait is b 
king, but at the ſuit of the party it is not ſo, but is only that he tha!l recover damages. Mich. 24 
Hawk. Pl. C. 193. cap. 72. 


Ibid. 
the 


S. P. fays, that a villainous judgment is given by the common law, and not by any ſtatute, and is 
{aid generally, in ſome books, to be the proper judgment upon every conviction of conſpiracy at the ſuit 
of the king, without any reſtriction, to ſuch as endangered the life of the party; but he does not find 
this point any where ſettled. 


4. In conſpiracy upon an indictment of treſpaſs the defond- 8 P. Br. 
ant ſaid that they were impannelled before juſtices of the peace in N. 8 3 
and that which they did was upon their oath ; judgment ſi actio, and 3 Aff. 13. 
the plaintiff replied that no ſuch record, and writ awarded to the 
juſtices of peace to certify it, and at the day the parties appeared, 
and the juſtices did not return the writ, and they had day over, 
and then the defendant made default, and the plaintiff had writ 
of inquiry of damages which returned 401. and there it was 
agreed, that conſpiracy lies well upon indiftment of treſpaſs as of Je- 
kny; and becauſe the damages were too high, the plaintiff re- 

| 2 | leaſed 


1 
4 
E 
3 
I 
. 

4 


Conſpiracy. 


leaſed 201. and had judgment of the reſt ; for the court faid, 


if he would not releaſe part, they would abridge. Br. Conſpi- 


racy, pl. 11. cites 7 H. 4. 31. 


For more of Conſpiracy in general, ſee Attions on the Cale, 


(F. c) (Q. c) (K. c), Indiament (E), Inkormation, and 


other proper titles. 


Pecenna- * {? 

rius prima Con able, 
facie is the 
fame with a 
conſtable 
and differed 
little in the 
execution of 


that office, (A) His Antiquity. And how conſidered, 


concerning 


keeping the | 

peace, yet 1. HE conflable is the heeper of the peace, that is to ſay, the 
MT high-conſtable for the hundred, and the pelty-conſtable in the 
ſame officer, 75Wwn. Kitch. of Courts, 97. cites 12 H. 7. fol. 38. 

Vent. 170. 


per Cur. Mich. 23 Car. 2. B. R. in caſe of Waldron v. Ruſcarrĩt.— In ſome places they have tithins. 
men f and no conſtables. Per Hale Ch. J. and Lambard, 14. being cited, that the conſt able and tith- 
ingman are all one, Hale ſaid that ſo it is in ſome places; that præpoſitus is the proper word for a con- 
Nable, and decennarius for a tithingman. Mod. +8. pl. 38. Mich. 22 Car. 2. B. R. in S. C.— 
Hig&b-con/table was an officer at common law before tlie ſtatute of Winton as well as a petit-conſtable, and 
they are officers to the juſtices of peace; per Cur. 1 Salk. 175. in the calc of the Queen v. Wyatt.— 
2 Ld. Raym. 1192, 1193. Trin. 4 Ann. in caſe of the Queen v. Wyatt, Powell J. fays, that my 
Le. Coke, 4 Inſt. 267. ſays, that a conſtable of a hundred was not an officer at common law, bu: 
created by the ſtatute of Wincheſter ; but Powell J. held, that he was an officer at common law, and 
the ſtatute of Wincheſter only enlarged his authority in ſome particulars; and ſo it was held by my 
Ld. Ch. J. Hale, in the caſe of Tur KIS GC v. Kixc, and the caſe of TE KIN q v. Samos, 
Hill. 16 & 17 Jac. cited for it; and the new authority which was given them by the ſtatute of Win- 
cheſter was what occaſioned the miſtake ; and ſo they are officers of the peace, and officers to the 
juftices of peace, where no particular officer is named. 


+ £428 ] ; 
2. At common law, before the making of the ſtatutes, by which 
Juſtices of the peace were ordained to keep the peace, the Ch. 7. 
ef England was appointed by the king, and he had authority, and 
was ordained to determine matters touching the crown, and fir 
conſervaticn of the peace throughout the realm, and he thereby 5 
the Ch. J. of peace. Alſo by the common law, before there wa 
any juſtice of the peace, conſlables of every towon were keepers of 
the peace within their towns. Kitch. x Courts, 96. 

8. C. cited 3. An high-conflable is not ſuch an officer or conſervator of the 

by Holt ch. peace whercof the common law takes any notice; for he is not 

* Rep. mentioned in any book; per Anderſon. Cro. E. 375. Pl. 25. 


2 IS. and Hill. 37 Eliz. in caſe of Sharrock v. Hannamer. 

ys, that 

this point has been contradicted in my Ld. Hale's time, Mich. 25 Car. 2. and ſays, that it has bers 
held, that a high-conſtable was an officer at common law, and had power to do all things which a pet!” 
con:ble can do. 3 Keb. 231. in pl. 47. Mich. 25 Car. 8. P, by Hale Ch. 1.—2 Hawk 


Pl, C. 33. cap» L. ſ. 6. S. P. | | 
13 | 4. High 


Conſtable. 
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4. High-conflables were not ab origine, but come in 2vith ju/lices 3 Keb. 231 


R. 


4 the peace ; per Twiſden J. Mod. 13. pl. 26. Mich. 21 Car. 2. 


pl. 47. 
Mich. 25 
Car. 2. 
E. R in the 


taſe of THT KING v. KIS, Hale Ch. J. faid, that contra to 4 Inſt. it hath been held, that a 


high- conſtable was an officer at common law. 


5. As to the ontiguity of the office of a conſtable, it ſeems to be 
the better opinion, that both conſtables of hundreds, which are 
commonly called high-con/tables, ard al, conſtables of tithings, 
which are at this day commonly called petit=conſtabies, or tithing= 
men, and were anciently called chief pledges, Were by the common 
law, and ut fir? ordained by the /tatute of 27 incheſtan, cap. 6. as it 
is holden by ſome that tlicy were; for that ſtatute does not ſay 
there ſhall be ſuch othcers conſtituted, but clearly ſeems to ſup- 


poſe that there were ſuch before the making of it. 2 Hawk, 
Pl. C. 68 cam $0: & 33. 


(B) By whom made, and removed, 


1. N OTE, that a Heri „ conſtable, and headborough, were con- 
I fervators of the peace at common Jaw, and yet are con- 


ſervators of the peace. Br. Peace, pl. 13. cites 12 H. 7. 17. 


per Fineux Ch. J. | 

2. A writ of reflitution does not lie to reſtore a conſtable, but 
an order by the rule of court was made for the reſtoring, plac- 
ing, and ſettling him in his place again, he being choſe by the 
vill, and approved by the lord, and ſworn; in which cafe the 
fufiices of peace had no power; per Williams J. to which the 
whole court agreed. Bulſt. 174. 'Irin. 9 jac. the Conſtable of 
Stepney's caſe, | | 
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But the lord 
why approv- 
ed or the 
choice of 
him may 
again, for 
Js cauſe, 
remove him; 
per tut. Cuts 


agreed. Ibid.— 2 Hawk. PI. C. 67. cep. 10. C. 38. ſays, it ſeems clear, that the ſheriff or ſteward 
having power to place a conttable in his He, have by contegquence a power to remove him. 


3. Conſtable elected at the lect was diſcharged at the ent, 
becauſe he qvas a maler of arts, & c. He was not ſworn, but 
they elect and ſwear another. The King's Bench may, upon com- 
plaint, grant a writ to diſcharge the laſt, and ſwear the other ; 
for the election of a conſtable belongs properly to the leet, unleſs 
a reaſonable cauſe be to the contrary. Sce Courts (I. a), pl. 1. 
and the notes there. And (U. a), pl. 5. 10 Car. B. R. Her- 
ſon's caſe, 

4. 13 E14 Car. 2. cap. 12. f. 15. If conſtables, Beadborom gs, 
r lithinginen die, or go out of n par. ſh, to juſtices of peace may /wvear 
newv ones, till the lord f (he manor Fold a Court-lect, er till the next 
quarter [efſions, who ſball approve of them, or appoint ethers ; and if 
any officers continue above a year, the juſtices of peace, at their 
quarter-ſeſſions, may diſcharge them, and put in others, till the lord 
of the manor hold a court. | 


Vol. V. Ii | 5. Johnſon 
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14301 
And an in- 
formation 
was brought 
againſt King 
for refuſing 
the office of 
conitable of 
No:ton-fer- 
ris, within 
which was 
an ancient 
borough that 
a leet, 
viz. Win- 
caunton, and 
he plerded, 
tat he being 
within, and 
reſiant in le 
fect of the bo- 
rewgh, ought 
net to de the 


effice of cin- 


able of tbe 


Conſtable, 


8. Johnſon prayed certiorari to remove an order of ſeſiant to re- 


mode a gentleman choſen cor/?able in the leet by ſpleen, which the 


court granted ; but whether the juſtices may or not, they will 
here remove ſuch perion being unfitting, as in Alderman ABpvt's 
CasE. And if the new one be not duly choſen, the old one muſt 
ſerve. Keb. 439. pl. 27. Hill. 14 & 15 Car. 2. B. R. The 
King v. Wright. | 

6. The book of Villarum in the Exchequer ſets out all the vills, 
and there cannot be a conſtablewick created- at this day; per 
Moreton. Mod. 13. pl. 36. Mich. 21 Car. 2. B. R. Anon. 

7, On a motion to quath an order of the juſtices for one to 
ſerve as conſtable of H. Moreton J. faid, it a let neglects to 
eheoofe a conſtable, upon complaint to the juiices of peace, they /hall 
by the fiatute appoint a conitable. And Twiſden J. ſaid, that in 
this caſe there are aftanvits that there never was any conſtable there, 
and he cannot tell whether or no the juſtices of peace can 


erect a conſtablewick where never any was before; if he will not 


be ſworn, let them indict him for not executing the office, and 
let him traverſe that there never was any ſuch office there. Keel- 
ing bid him go and be ſworn, or if the juſtices of peace commit 
you, bring your action of falſe impriſonment. Mod. 13. pl. 36. 
Mich. 21 Car. 2. B. R. Anon. | 

8. If there be a court-leet that has the choice of a petty conſtable, 


the juſtices of peace cannot chooſe there; and if it be in the 


hundred, Twiſden J. ſaid, he doubted whether the juſtices of 
peace can make more conflables than were before. Mod. 13. in 
pl. 36. Mich. 21 Car. 2. B. R. Anon. 

9. Information againſt K. for refiſing to take the cath of a con- 
ſtable of the hundred being choſen in the leet. The defendant 
pleads that WW. is an ancient borough, and that they have a leet 
there, and uſed to chogſe their con officers, &c. within the borough. 
The queſtion was, auhether the living awithin the juriſdiction of an 
inferior leet ſhould exempt a man from being choſe high conſtable in 
the leet of the hundred? Hale Ch. J. ſaid, the cafe will be very 
different if this be really a borough, and if it be an upland tz5wn ; 
for formerly in England every hundred uſed to fend their jury, 
and every borough ufed to fend 4 men of their own, and con- 
ſtables were before the ſtatute, but that gives them view of?“ 
armour; and he ſaid that the ſuperior leet ſhall not meddle in 
the inferior of matters inquirable there, unleſs it be in caſc of 
omiſſion ;* but he ſaid, a conſtable of an hundred was an arti- 
cle that the inferior court could not meddle in, becauſe it is an 
office that extends beyond their juriſdiction; and ſo judgment was 
againft the defendant niſi, Freem. Rep. 348, 349. pl. 433 
Mich. 1675. Keene's caſe. 


Burdied, but judgment was given again® him; and it was (aid that if there were a ſpecial cuſtom to be 
* it might be good. 3 Keb. 197. 230, 231. Trin. & Mich. 25 Car. 2. B. R. The Kin 
v. King. : 

A ſpecial verdi et found, that within the manor of the hundred of Farnham" there are ſeveral other 
manors belonging to divers lords, the inhabitants whereof uſed to be elected for the ſaid hundred; 
they find alſo, that there is the mancr of the toon of Farnbam within the man.r of the ſaid Lundridy 
in which there is a court-lect, and that the defendant is an inhabitant within the ſaid trwn of Farnbany 
nen alibi; ond that no inbal i ant of the trxon of Farnham ever ferwed as high- conſtable for rhe buns 


red of Farabams The queſtion ariſing upon the ſpecial verdict was, whether the defendart, ” 4 Fu 
- ; 4 parti 


Conftable, 


be, tat he is not excuied, 11 Mod. 215. pl. 3. 
1 caik. 383. pl. 33. The Queen v. Jennings, is a different Cale, 


10. S. «vas preſented coiſtable by the hamage of a leet in Eſſex, 
the feward refuſed to ſwear bim, and nominated and {wore in his 
place aue R. The juſtices of peace at the quarter , upon an 
examination into this matter, ordered that 8. Jhouli ſerve the ee, 
aul ſeucar Him accordingly; this order was removed by a certio— 
rari, and exception was taken to it, that the juſtices had inter- 
meddi:ed in a matter of which they had no conuſance; for the 
appointment and fwearing of a conſtable did properly belony to 
the lord of the leet. Per Cur. the election of a conitable pro- 
perly belongs to the homage, and though the juftices of the 
peace have not originally the making of a conſtable, yet iis is a 
matter of the peace within their general ſuriſalicki, and tl ey have 
power to examine this matter at che 121104s, and as to the iwrar- 
ing of a conſtable, any fingle juitice of the peace may do it; and 
the order was confirmed. 2 Jones, 212. rin. 34 Car. 2. E. R. 
The King v. Stephens. | 

11, Seilions may chuſe a conitible, and the order here appoint- 
ing him to take the oaths is an e/cf:9n of him, &c, Per tot. Cur. 
he may be a perſon not living within any leet. And per IIol- 
loway J. they might have competed him to take the oaths by 
increaſing his fine. Cumb. 20. Trin. 2 Jac. B. R. Anon. 


a 


* 
* 
4 
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4 terticalar let, is excuſed from ſw wing as high-conſtabſe of rhe hundred? And on debate the court 


watch. 2 Ann. E. R. The Queen 5. ſenning 2. 


Though bee 
fore tue 13 
& 12 Carcils 
© !U!tICe8 
af prace 
cu d not 

n ke con- 
li actes, yet 
they could 
wear chem. 
Per Holt 
Ch. 
Mod. 88. 
H1!t. W. z. 
in caſe of 

F iether Ve 
Ingram. 


If chere is 
rc let at all 
then vou 
m 75 to 

77 e fueriff's 
n. How 


can u tices 


ef pexce make a conftable who is an officer at con ww, and they only by fl.itute? only there may have 


ben ſuch an uſage from the neglect of thoſe to whom it properly b=longed ; pe: haps 


bien ſ-me old ſtatute tor it, which is loſt, Per Holt. 12 Mode 180. Hills 9 W. z. 
He wlon. 


12. The fexward of the leet uſualle certifies under his hand what 
erſon is choſe, which certificate is carried to a juſtice of peace, 
and if the party reſuſe, the pufrice ſends his warrant to Con 
pel him, but ſteward may, during the court, ſwear the conſtable 
a5 well, as a juſtice of peace after. 5 Mod. 128. Mich. 7 W. 3. 
in cate of Fletcher v. Ingram. 


S C4 5 . 


13. At common law all conſtables were choſen at the leet, 
md where there is 19 leet, at the turn, but * whether by the 
ſteward or the homage has been a great quenion; but without 
queſtion a corppration of common right cannot cheſ a conſtable; 
by cuſlan they may, but then they mult preſcribe for it. Per 
Holt. 2 Salk. 502. pl. 2. Mich. 8 W. 3. B. R. The King 


v. Barnard, 


— Ld. Raym. Rep 70. 8. C. & S. P. per Cur. 


5 215. Faich, & Ann. B. R. in caſe of the Queen v. ſenniogs, 
S. P. by Holt Ch. J. 12 Mod. 85. Hill. 7 W. 3. in cate of r eteher v. Ingram. 


14. The village of C. having no conſtalle, the juſtices by order 
ions appointed one to ſerve there; and per Holt Ch. J. the 
11 2 "+ 


of 
- juſtices 


Moſe at the tourn, yet his por would be reſtrained bo the parti. vicr Funared. Fer Holt Ch. 


tice ma have 


+ he King v. 


But af er 
%% in nut 
the lieward 
(1145 no au- 
thoricy. 12 
"494. 88. 
SC 


Rep. 70s 


Comb. 351. S. C. & 8. P. per Holt Ch. J. 


12 Mod. 
S. 
acc dingly. 


Skinn. 


* - 
- 15s 


— 5 C. che 


(ou ret leema 4 


ed 3ccorde 


ingly, ſed 
QUjOrnature 


Where there is no leet, + he muſt be 


J. 12 


t L453 


12 Mods 
180, 181. 


Hul. W. a. 
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431 Conſtable. 


The King juſtices have all along exerciſed this power, and the court will 


5. 8 intend they have a ſufficient authority for it; but the 13 & 14 


Ch. J. fad Car. 2. cap. 12. gives them authority to do it only in particular 


his —_ caſes. I Salk. I 755 76. pl. 2. Trin. 11 W. 3. B. R. The 
Was, that 5 a 

the zuftices Village of Chorley's caſe. | 
of peace could not create a conſtable where none was before, though he had heard it ſaid in Ld. Ch, |, 
Keiling's time, that if a town be newly built, and they want a conſtable, that the juſtices of p ace may; 
and it being in this cate conteſted whether there was a conſtable before, it was orde d to te 


tried, 


8. P. of che 15. High conſtables are removeable as well as petty conſta- 


— 14 bles, and the ju/tices of peace at ſeſſions are the beſt judges of that 


or high · con- matter; per Cur. 1 Salk. 150. pl. 19. Paſch. 4 Ann. B. R. in 
ſtable, that caſe of the Queen v. White. | | 


xte choſen by 


them, if there be good cauſe of removal. Bulſt. 174. Trin. 9 Tac. in the Conſtable of Stepney's 
caſe. But if it be in a manor, and the conſtable is choſen and tworn in the court-leet, the juſtices 


of peace have no power or authority to diſcharge him. Ibid. 


16. The mayor of A. ſet up a cuſtom that the court-leet there 
eught to make a lift every year of 5 perſons to be preſented to the mayer, 
and that he ought to chuſe one out of them for conſtable, and that t% 
fury ſhould chuſe the other out of the remaining 4; now this year the 
jury had made ns lift, but the pariſhioners choſe the conſtables then 
ſelves. Upon the mayor's applying to the ons, they made an 
order of diſcharge of one of the conſtables, and that the mayor's com- 
frable, whom he nominated in default of the jury's giving him a li}, 

ould be confirmed. The court now quaſhed this order; for they 
ſaid the only ſtatute that gives the juſtices power at all in relation 
to conſtables, is the ſtatute of 13 & 14 Car. 2. cap. 12. [ſ. ] 15. 
and that act only gives juſtices power to put in conſtables in defaul: 
of the court-leet ; but does not impower them to diſcharge con- 
ſtables already put in. Accordingly the order was quaſhed. 
Barnard. Rep. in B. R. 51. Paſch. 1 Geo, 2. The King. 
Burden and Wakeford. 


(C) Puniſhed for refuſing the Office; and who 
5 may be choſen Conſtable. 


1. A Maſter of arts may be elected conſtable, and this is no 


cauſe to diſcharge him See Court (I. a), pl. 1. Herſons 
Caſe. | 5 
This is to 2. An attorney ſhall have a writ of privilege for all offices that 


— Þ require his perſonal attendance, as conſtable, &c. Agreed per 


their attend. tot, Cur. Mar. 3o. pl. 65. Trin. 15 Car. Anon. 
ance in the | 
public courts. Mod. 22. in pl. 59. 2 Hawk. Pl. C. 63. cap. 10. f. 39. 8. P. and fajh 
that they ſhall have this privilege even when they are c<-/en by a particular cuſtam, ir. reſpett 7 cher 
eftates 6 atherwiſe; for that no ſuch cuſtom thall be intended more ancient than the uſages o thoſe 
courts, and therefore ſhall give way to them; and that upon the like reaſons he finds it taken for grant. 
ed that pratiifing barriſters at law have the fame privilege, but he knows not of any reſolution to this 


3. if 


Conſtable. 


3. If a man be choſen a headborough at a leet, he may be in- 
gifted for not taking his oath, but then he ought to be avarned to 
go before a juſtice of peace to take his oath, &c. And upon a mo- 
tion a writ was granted, directed to one Prig, who was choſen 
an headborough, commanding him to go before ſome juſtice to 
take his oath, &c. Allen, 78, 79. Trin. 24 Car. B. R. Prig's 
caſc. | - 

4. Cuſiom that every watchman of the Cuſtom-houſe ſhould be 
free from ſerving was diſallowed; becauſe there being ſeveral 
watchmen in that pariſh there might be a failure of perſons to 

rform the office, and ſo a judgment was athrmed. Sid. 272. 
pl. 28. Trin. 17 Car. 2. B. R. The King v. Clark. 


nor aver that there are ſufficient beſides to ſerve, and therefore judgment for the king. 


4.32 
N. B. The 
indictment 
was quaſhed, 
becauſe it 
did not ap- 
pear how he 


was Choſen. 
Ibid. 


Keb. 937» 
pl. 47s» . 
He did not 
ſhew that 
watchman 
was an an- 
cient officer, 
2 Hawk. 


II. C. 63. cap. 10. ſ. 41. ſays, t ſeems that even a cuſtom cannot exempt fitting perſons from ſerv- 
ing the ffice of a conftable wheite there are not ſufficient beſides them to execute it; but ſays, thay 
th point leems not to be ſettled, as appears by the various opinions in the books concerning this mat - 


ter, which are very differently reported. 


5. A cuſtam in a vill is good, where there are ſeveral houſes, 
that every one ſhall be conſtable in turn; for though it ſhall happen 
to the turn of a ww:dow, the may hire one to ſerve, and then he 
who ſo ſerves is ſworn, and he is the conſtable and not a deputy 
agreed, 1 Syd. 355. Hill. 19 & 20 Car. 2. in Vane's caſe. 

6. A praiſing phyſician in Londen was choſen conſtable in a. 
pariſh, and on a motion for a writ of privilege it was denied, 
and a difference made between an attorney or barriſter at law ard 
a phyſician ; that the privilege of the former is, becauſe of their 


2 Keb. 578. 
pl. 104. 

S. C. the 
court orders 
ed to ſhew 
cauſe why 


attendance in public courts and not on account of any private 
buſineſs in their chambers; but a phyſician is a private calling, 
and therefore they would not introduce new precedents. Mod. 22. 
pl. 59. Mich. 21 Car. 2. B. R. Dr. Pordage's caſe. 


he ſhould 
not be ex- 
empted, but 
inciined that 
it lay not. 


—— Sid. 431. pl. 19. the King v. Pordich, S. C. it was ruled, that he ſhould be diſcharged of the 
office, niſi, &c. 2 Hawk. bl. C. 63. cap. 10. ſ. 41. ſays he has no remedy for his diſcharge ; 
for there are no precedents of this kind, and his calling is private; but tays he th nks, that if there are 
ſufficient perſons belides in the place to execute the office, and no ſpecial cuſtom concerning it, he may 


perhaps be relieved in B. R. 


7. The privilege of exemption from being ſworn conſtablg 
extends to a parliament man's ſervant; agreed and admitted 
by Twiſden J. but he ſaid he did not think it extended to his 
tenant, Mod. 13. pl. 36. Mich. 21 Car. 2. B. R. Anon. 

8. A. was actually cable of the hundred of B. and lived at 
W. within the hundred of B. in Ee, and being choſen colleftor for 
the poor in Cernhill in London where he firſt lived, a writ of privi- 
lege was moved for and granted. 3 Keb. 627. pl. 16. Paſch. 28 
Car, 2. B. R. The King v. Rice. | | 


9. A tenant in ancient demeſne is liable to the office of conſtable 
held per Cur. Vent. 344. Mich. 31 Car. 2. B. R. Anon. 


10. Replevin; the defendant juſtified as bailiff, &c. in a court- 


ket, by a cuſtom there to chuſe a conſtable and impoſe a penalty of 408. 
1 upon 


2 Jo. 46. 
Price's caſe, 
S. C. and he 
was dil. 
charged till 
his office of 


conſtabie 


ſhould expire. 


2 Show. 75. 


pl. 59. 
Trin. 31 


Car. 2. B. R. the King v. Betteſworth, ſeems to be S. C. and judgment pro rege. 


Comb. 350. 
S. C. ad- 


judgede —= 
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\* 432. __ «Conſtable, 


_ upon him , Fe refu/od. I he jury elected the plaintiff urder the 
judged. —— penalty, WT inde ngtitian Habit, but did not execute the office, 
5 Wed. 127. Mhich being prefei:ted at the next court, &c. the deſendant dif. 
31 trained. Per Holt, tines aid AMCrCIAMients being by common 
Le. Raym. right may be levied by diſtreſs, but this is a euftomary penalty cone 


Rep. eg. trary to commsn right; for it is taxed “ before reiuſal, aud fo not to 


BR” be diſtrained ior, without alleging a CUILOM tor ſo doing, and the 
notitiam habuit is too general or ought to have been [bewn that 

He c [unineoned within a convertent time to take the oath before a 

Juitice of peace as uſually done; and, per Rookby, the deiendant 

has failed bi not alleging a cuſtom for the diltreis; judicium pro 

| uer, 12 Mod. 87. Hill. 7 W. 3. Fletcher v. Ingram. | 
1 11. Stexvard of a feet may impoſe a fine upon a perſon elected 
Gabe che by the homage and refuſing to be ſworn, if he be preſent in 
fi: ward court; but if not preſent the ſteward cannot fine him, but te 


2. pH may be amerced, which muit be preſented at the next court 
ect the 7 — - 0 1 . . * 
"TOY and aticered, and after the court a juſt ice of peace may give him 
and by caſ the oath. But the party ought to be /unmoncd, and time and pace 
on 55 7 appointed under a penalty when and where he ſhal come, and 
vage 5 1 - 8 . . , - . 
blen before whom, to take the ant, and it is not enough to loy - 
thus ified tiom  babuit generally, per Cur. 5 Mod. 130. Mich. 7 M. 3, 
by e EN g 
Fletcher v. Ingram. 
Fp. oy c- | | 
tem. Wiere of commeinrig/t ti: el & on b lenged te the Reward, refuſcs in court, yet the fteward may im- 
peſe a fine upop him it pretent; per Hike Ch. J. 12 Mod. 88. 8. C. Comb. 150. 5. C. ate 
JuCged. —— Skin”, 63c. S. C. atjudged. Ld. Raym. Rep. 6. S. C. adjudged. ——= 
3 Hawk. Fi. C. 64. cap. 10. . 45. S. P. end fays, that it alſo iec ms that in either cale he ma) be 
indicted, either in the ſeffions of the peace, or before juſtices of oyer and terminer. 


12, The lord or fewvard of a leet may refuſe a conſeable for good 
cauſe, and the fiſtices of peace have done the ſume; Arg. Ld. Raym. 
Rep. 138. Hill. 8 & 9g W. 3. | 
13. An order for making a conſtable was quaſhed abſente 
Holt, for that it did not appear by the order that he was as 
inhabitant of the liberty though of the pariſh. 12 Mod. 256. Mich. 
10 W. 3. Anon. 
14. The late conſtable is nat diſcharged till the new is feorrn, be- 
cauſe the pariſh cannot be without an officer. <12 Mod. 156, 
Mich, 10 W. 3. Anon. 
15. No man that beeps a public houſe ought to be a conſtable; 
per Holt Ch. J. 6 Mod. 42. Mich. 2 Anne B. R. Anon. 
2 Pawk.Pl. 16. The ſurgeons of London are exempt from bearing the office 
No be ao of conſtable by ſtat. 5 H. 6. cap. 6. and the act likewiſe extends 
fays it ſcems to barber-ſurgeons of proved and admitted according to the ſtatute 
that by the of 3 II. 8. cap. 11. fo that they exceed not the number of twelve 
oquity of erſons : | 
this ſtatute, P 7 
and the ancient cuſtom of the realm, all ſurgeons have been allowed the like privilege, — A ſurgeon 
was indicted for refuſing to it ve the office of conſtable, whereupon a noli profequi was moved for, ard 


granted niſi; and the reporter (ays, that no cauſe: was ſhewn, as ever he beard. Comyns's Rep. 312. 
pl. 161. Mich. « Geo. 1. B. K. the King v. Pond, 


The ſeffioms 17. Where a conſtable is cheſen at a leet and refuſes to af, 


— te. Whether he is indidlable at ſefſimis, or amerciable. only at the leet, 
12 ſever 


R CT IF IF WW” Pa ” 2 Gs © . ND” TER 


Conſtable, —— 4334 


ſeveral caſes were cited againſt the power of the ſeſhons, and time 2 * 
e ought to 


was given to the counſel of the other fide to anſwer the objections. „ ind & "ol 
Gibb. 192. Hill. 4 Geo. 2. B. R. The King v. Lone. quod curia 
| conceſſit. 


12 Mod. 180. Hill. 9 W. 3. The King v. 2464408} 


(D) Favoured or puniſhed. 


1. 6 Was indicted for that a burglary was committed in the night 

by perſons unknown, and J. S. gave notice to him being 
conſtable, and required him te make hue and cry, and he refuſed, 
but becautc he did nt ſhea the place of notice the party was 

' diſcharged. Cro. E. 654. pl. 16. Hill. 41 Eliz. B. R. Crow- 

ther's caſe. | 

2. Another exception was taken to the matter of the indict- [ 434] 

ment, becauſe it has been adjudged, that an hundred ſhall not be | 

charged with a robbery committed in the night, for they be not bound 

to give attendance z no more ought a conitable to do it in the 

night. . But all the court held the indictment to be good notwith- 

ſtanding z for it is not like to the cafe of an hundred; becaule it 

is the con/table's duty, upon notice given unto him, preſently to purſue, 

Cro. E. 16, 17. pl. 16. Hill. 41 Eliz. Crouther's caſe. 

3. Several conſtables were indicted for fing t9 execute the 
warrant of a juſtice of peace directed to them to apprehend one for 2 con- 
tempt, and the indictment was allowed. 2 Roll. Rep. 78. Hill. 
16 Jac. B. R. Coleman's caſe. | 

4. A conſtable is not able out of the county for what he does in 
execution of his office. Held per Cur. Sty. 393. Mich. 1653. 

B. R. Anon. | 
5 The defendant being a conſtable, was indicted for that he con- 
temptucuſly and voluntarily neglected to execute diverſa precepta et 
warranta directed to him by juſtices of peace under their hands and 
ſeals; but it was quaſhed, becauſe it did not fet forth the nature 
and tenor of the warrants, for unleſs the defendant can know 
what particularly he is charged with, he cannot tell how to make 
his defence. Vent. 305. Hill. 28 and 29 Car. 2. B. R. Bur- 
rough's caſe. ä 

6. In an habeas corpus and certisrari for the body of J. S. who 
had been impriſoned for not paying of a fine of 20l. ſet at the 
quarter ſeſſions, the return was, that he, being conſtable and de- 
manded by the Court to preſent an þ:2hway, which was ſworn be- 
fore him by two witneſſes to be % of repair, ſaid in contempt of 
the Court, that he 20H not preſent it, for which, and certain other 
contemptuous words, a fine was ſet on him. The Court were of 
opinion, that the fine was not well ſet ; for conitables are to pre- 
ſent upon their own knowledge, and the two witneſſes ſhould have 
been carried to the grand jury; for the conſtable was not obliged 
to preſent upon their teſtimony. Vent. 336. Paſch. 31 Car. 2. 
B. R. Anon. 


7. Moved to quaſh an indictment againſt diverſe inhabitans in Der- 2 Salk. 60g. 
| J - * 3 5 th 
by, for refuſing to meet and make a rate upon the ſeveral pariſhes in — - 
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v. Barlow. Derby zo pay the conflaole's tax ; firſt, becauſe they are not com- 


S. C. wh 5 
. e 4. pellable, but the ſtatute only ſays that they may, ſo they have their 


rects the do. election, and no coertion {hall be, fed non allocatur; for may in che 


ing x thing caſe of a publick officer is tantamount to ſel, and if he does not 


for the ſak . . oe” s ö 
— eo do it, he ſhall be puniſhed upon an information, and though 


the public he may be commanded by a writ, this is but in aggravation of 


$000s we his contempt; but the court refuſed to quath it. Skin. 370. pl. 
ö 1 * * — * = 

bo the le * Mich. 5 W. and NM. in B. R. The King v. the Inhabitants 
with the of Derby. 

wore (ſhall), 


Per Cur. Carth. 293 8. C. accordingly, 


8. If a juice of the peace adiudge that to be an offence which is ns 
offence, the inferior othcer ſhall anſwer z as if one be adjudged the 
putative father of a baſtard, where after it appears to be born in 
matrimony, this is void, & coram non ju lice, &c. Per Holt 
Ch. J. Skin. 445. Trin. 6 W. and M. in B. R. in caſe of Crump 
v. Holford. | 

9. A leet may /t a fine on a conſtable, but the ſeſſions can- 
not. 5 Mod. 95. Trin. 7 W. 3. in a nota at the end of the caf-: 
of the King v. Harpur. . | | 

10. Falſe impriſanment againſt a conſtable for executing a warrant 
of Str James Buller, after he was out of the commiſſi91: © the peace, 
Per Holt, conſtable at his peril is to fate notice that his warrant is 
by one in commiſſion; but all the ſavour we can do is, fince it was 
a warrant executed a day or two after Sir James was out of com- 

D435] miſſion, that it he has behaved himſelf honeftly and civil';, to be 
mild to him; and he ſaid, the conſtable ought to thew the jultice 
of peace's commiſſion, though herctofore it were heid common 
reputation would be enough ; and here the conſtable coming out of 
his own pariſh to execure the warrant, betravs his officiouſneſs. 12 
Mod. 347. Mich. II W. 3. Normand v. Mills. 

11 Mod. $3, 11. A conitable was indicted, for that one Nath was convicted 

2 of deer flealing, upon the ſtatute 3 and 4 Will. 3. cap. 10. and that 

— g. g. the defendant being a conſtable, he juftice directed his warrant to 

the S. C. him 79 levy the penalty, which he did, but had nt returned the wwar- 

. rant, ar made any certificate theresf, he was found guilty; and it be- 

that thee ing removed by certiorari, it was reſolved that though the conſta- 
ought to ble is not named in the ſtatute, yet the juſtices may command him 

_ to execute the warrant, becauſe, as at common law a conſtable 

pare, be was ſubordinate officer to the conſervators of the peace, fo he is 

end re now 2 proper othcer to the juſtices; and that where an officer neg- 

the Aale lects a duty incumbent upon him, either by the common law, or 
ala bare bis: 

Faurnd tis ſtatute, he is indictable, and further that the conſtable need not 

warrart to return the warrant itſelf ; becauſe it may be neceſſary for him to 


the jullices; keep it in his own defence; but he muſt either return that or certify 


for he is not ; : g 
bound to What he has done upon it; for otherwiſe the proſecutor can- 


travel over not attain the end of his proſecution, and the defendant can- 


Engl2nd 2 not be diſcharged. 1 Salk. 380. pl. 28. 2 Ann. B. R. The 


nd them. 
unt jadg Queen v. Wyatt. 
nt was | 


ven againlt the deſcndant, diſſentiente Holt Ch. I. not but that he ſaid it was an offence ; but he = 
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that in all proceſs there ought to be a place and time for the return, 2 Ld. Raym. Rep. 1189. S. C. 
adjud.cd for the queen by z juſtices. If an officer be negligent in doing of his office, it is an of- 
ferice at common law, and upon the 4th and 5th W. and M. cap 10. an high conſtable was indicted 
for not returning his warrant, and theie points were feſolved, tha a conſtab-e was an officer at common 
Jaw, aid per Powell, fo was an high conſtable, contra to the opinion of Coke in his 4th Inſtitutes, 
and he is a ſubordinate otherr to a juſtice of peace, and wizenever a juſtice of peace is commanded to do 
any thing, be 's the perion who 15 to put this in execution, for the juſtice cannot command the ſheriff, 
or the paify, u leſs there ve expict- werds of an act of pailiament tor it, and matters being left ſo in- 
6 ffe ent, it the conſtabie avtis not d his duty, he is puniſhavie at common law. 2 1 hat the in- 
dictment reciting the rectu af cony.At.gn, reed not to conclude patet per recordum, for this is but 
matter of inducement, ang where nut tie! record cannot be pieadea, there needs not proof per recordum. 
quis, Here s a great „He ce, tor the warrant lays, that the officer ought to return the warrant, becauſe 
by the act the juſtice is te de tome other ting afterwa ds, in caſe there be not goods out of which the 
pe airy can be even, and roaugs no pare i mention'd wo! ere the warrant is toe be returned, it is well 
ends, fer the oficer is to fi d out the juſtice, and to give him an account what he has done upon his 
wa inty as the juſt ce may :equi:e um to do; and upon not guilty pleaded, the officer may prove that 
he w.nt t. ſeek the juſtice but cguld not find him, and this will be a good excuſe, Per three juſtices, ' 
as t'» this laſt point. 1,ainſt the Ch. Juſtice, who thought that both a place where, and the time when 
the return ſt. ud be, out to be mentioned. Athly, If the offender have but col. worth of goods, 
and the ſuni tv be levied is col. the officer cannot levy the 50 only. I he act doth nut require that 
the juſtices mutt diitribute the money themſelves, but the officer may well do it as the act directs. If 
the.e be three ſeveral c -nv-Etions, and the offender hath no more goods than will anſwer two of thoſe 
convictions, he may fay the two, and Rand in the pillory for the other; the money cannot be levied 
by parcels, So it 1+ in caſe there be but two convictions, a d the offender hath on!, goods to aniwer 
one of them. he may be pilloried fur the other. 5thly, That though the indictment were, that he did 
never return the wariant, nor cauſe it to be returned, yet this was well enough, for the negle&t was 
the offence, öthly, That the juttice muſt make a warrant to levy the penalty, and that the juſtice 
cannot do this himſelf. The Queea v. Wyatt. 


12, Conſtable is the proper officer to the juſtice of peace, 
and indiftable for neglecting duty required by common law or fta- 
tute, 1 Salk. 330. pl. 28. 2 Ann. B. R. The Queen v. 
Wyatt. EOS | 

pe An indictment againſt P. for not executing a warrant of a 
juſtice of peace upon a c:mmon baker, for exereiſing his trade on a 
Sunday, contrary to the act. Exception was to the indictment, that 
it does not appear the conviction was within 10 days after the fact, 
which is the time limited by the act; the indictment ſaid only 
debito modo conviftus. Holt Ch. J. was of opinion, that fince it 
was ſaid that he was convicted, it ſhall be taken for a good con- 
viction in all reſpe's, and the defendant ſhould have taken o 436 
advantage of the contrary, by ſhewing it in evidence upon the 
trial, 11 Mod. 114. Paſch. 6 Ann. B. R. The Queen v. 
Pawlett. | | 

14. In falfe impriſonment, the caſe was that the Ld. Ch. J. f 
B. R. having in the late reign fgned a warrant for apprehending the 
Plaintiff ; the defendant being a conflable arreſted him upon the ſame 
after the late king's demiſe, and thereupon the juſtices of nt \ 
granted a warrant for his commitment; et per Eyre Ch. J. the 
warant of the Ld. Ch. J. became ineffectual and void by his late 
majeſty's demiſe, fo that the impriſonment having been upon a 
void proceſs the action lies. Gibb. 80. Trin. 2 and 3 Geo. 2. at 
niſi prius in Middleſex. Anon. 


436 x Conſtable, 


-— bot (E) His Power and Authority as Conſtable with- 


E. out a Warrant. 


Carter, and " h 
the notes 1. JF any be threatened upon complaint to the conſtable, he may 
there. inforce the party to put in a ſurety, and if he do not he may 
commit bim to priſon till he has found a ſurety. Kitch. of Courts, 
96. cites 4 E. 3. Bar. 102. 
Pr. Peace, 2. Treſpaſs of aſſault and impriſonment, the defendant ſaid that 
F CG. a he wwas corftable, and the plaintiff would have broke the peace, and the 
fays, note, defendant tot, arreſted, and impriſoned him til he found ſurety of the 
2 he com Peace, and the opinion ot all the juitices was that the conſtable may 
power to ele labe ſurriy of the peate, but upen no pain. Quære in what manner 
«mon ars ſuch ſurety ſhall be, it ſeems to be by obligation, which cannot be 
8 f but in ſome ſum certain. Br. Surety, pl. 23. cites 3 H. 4. 9. 
Peace, but upen no pain, and if he will not, he has power to impriſcn bim ti] he has found ſurety, 
dd nota, and this furety icems to be by 05// gation, tor he can nt take egg [ ances 


3. Conſtable may arreſt one to find ſurety of the peace, and if he 
will not obey he' may take power to enforce him, and one may 
zuſtify that comes in aid of the conitable, to arreſt one that makes 
an afſault, Kitch. of Courts, 96. cites 3 H. 4. fol. 10. 

4. Conſtable may ſearch for ſuſpicious perſons, and may arreft 
night-wwalkers. Kitch. of Courts, 98. Cites 2 E. 4. fol. 9. 

Pr. Faux 5. In treſpaſs it was touched that conſtable was ordained fo keep 
oe apo , the peace and apprehend felons, and that conſtable may take ſurety of 
cites OE. the peace by obligation, if he finds one making an aff ray. Br. Surety, 
27. S. P. pl. 26. cites 10 E. 4. 18. | 

6. Conſtable may arreſt one which makes a fray, and carry him 
to the next gaol till he finds ſurety for the peace; but not 
impriſon him in his houſe, or put him in the ſtocks, unleſs it 
be in the night, that he cannot carry him to the gaol [or] for any 
other reafonable cauſe, Kitch. of Courts, 98. cites 22 E. 4. fol. 

5. Per Bryan. | 
Kitch. of 7. If a man makes aſſauli upon the conſtable, he may juſtify 15 
_— 5 arreſt him who made the aſſauli, and to carry him to gaol for break- 
— . ing the peace, though he hini/elf be party, viz. the conſtable upon 
2 Bulſt. 229. whom the affault was made; quod nota. Br. Faux Impriſon- 
. e. ment, pl. 41. cites 5 H. 7. 6. | 


ec. | 
& S. P. cited by Coke Ch. I. Roll. Rep. 238. Mich. 13 Jac. B. R. 
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[ 437 ] 8. Conſtable may ſcarch for ſuſpicious bawdy-houſes where women 
of ill fame are, and may arreft ſuſpected perſons which walk in the 
night, and ſleep in the day, or keep ſuſpicious company, and if he 
be not of power to arreſt them, he may have ad of his neighbours 
by the law, 3 H. 7. fo. 10. that he may have aid. Kitch. 
of Courts, 98. cites 13 H. 7. fol. 10. title Recognizance, 14 
Brooke. | | 
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9. A conſtable or ſneriff may /et to bail by band one arreſted for The con- 

fuch felony for which he is bailable, but not by recognizance. e gen 
f 1 petty con- 

Dal. 11. pl. 9. Paſch. 7 E. 6. Anon. | ſtables may 
| | take ſurety 
of the peace by od gation. 4 Int. 265. in cap. 54. ad finem, Gilb. Hiſt. View of the t:xchee 
que, OA. Ce Lil. 11. and ans chat no rec gnizances were taken to the king by the ancient con- 
ſerva' ors of the peace, nor by cat ihr ff. nor conitables but in caſes where the detendants were baits 
able, tte ſherit r anabes wk an birgation in his on name, but not any recogn zance to the king; 
dur the hein iet eh ty appear t is OWN torn, and the conſtable to appear at the view of f:ank- 
pledge. Put invie v9bliga ms taken by the conſtables are not now in uſe, and the juſtices now take 
bail by recognize ty whe ing. | 


10. If any be ſtruck, and in peril of death, the conſtable ought to 
arr-{t the offender, and 7 le Fim in prijon till it be known if he will 
live or die, or till be have frund ſureties to appear before the juſtices 
at the gaoi delivery. Kitch. ot Courts, 96. 

11. 38 H. 8. tit. Talſe Im riſonment, 6. it is ſaid that one 
can not arre/? for a fray after it is done, without a warrant ; but 
beſore it be dons, cr whilit it is doing, he may. Kitch. of 
Courts, 98. 

12. 3 II. 5. fol. 1. it is held tiere, that the conſtable may 
take the pazver of the county where there is a frey, and ſpecially to 
tale felons, Kirch. of Courts, 98. 

13. A conit ble, going about his ſervice, is met, and af- 
ſfau.ted and abuſed 201th diverſe opprobrious words, and his ſervice im- 
peded ; the canſtable ſeizes the man and carries him 10 the counter in 
Wood-itreet, to be punithed for his aſſault and ill geſture. It was 
held that he could not juitify this; for the conſtable cannot carry 
one to priſon, but muit firit carry him before a juſtice of peace 
for a conitable cannot commit any one but to the ſlochs, and that only for 
a breach of the peace committed in his preſence. Savil. 97, 98. Trin. 

31 Eliz, Fulwood v. Gaſcoigne. 

14. He may impriſon a man in the ſtocks that refuſeth to watch, 
being an inhabitant, and no ſtranger; per Wray, but Gawdy e 
contra. Cro. E. 204. pl. 37. Mich. 32 & 33 Eliz. B. R. in caſe 
of Stretton v. Brown. 

15. B. brought a child of 2 months old, and laid it in the pariſh Le. 327. pl. 
churchyard of A. to the intent to have deſtroyed it, or to charge A 
the pariſh with the keeping of it; and the confrable arreſied him, and S. C. ſays 
fut him in the ſlacks, and this was held a good juſtification, for it is that all the 
an ill practice, and is good cauſe to ſtay the plaintiff, and impriſon * 
him, and judgment accordingly. Cro. E. 287. pl. 1. Mich. 34 agalnſt the 
& 35 Eliz. B. R. Beal v. Charter. | plea, but 


would not 

tive judamen by reaſon of the ill examp'e, but left the parties to compound the matter. Gawdy J. 
1 it was a great offerce in the plaintiff, but the ſime ought to be puniſhed according to law; but that 
the conſtable cannot impriſon but only to ſtay him, and bring him before a juſtice to be examined. 
And by Wray, if the detendant had pleaded that he ſtayed the plaintiff upon that matter to have 
brought him before a juſtice of peace, it had been a good plea; and Fenner ſaid that the juſtification 
bad been god, if the defendant had pleaded that the pla ntiff refuſed to carry away the child. 
Ow. 08. Hill, 41 Eliz S. C. reported according to Le. 327. Mo. 284. pl. 436. Keale v. 
Carter. Hill. 32 Eliz. S. C. the defendant imprifoned che plaintiff till he agreed to te take the child, and 
the juſtification adjudged good. Poph. 12. Hil, 35 Elz. Anon. but S. C. Fenner held that 
what the conſtable did was lawful, and Popham Ch. J. of the ſame opinion, and it was agreed that the 
plaintiff take nothing by his writ. 
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Conſtable. 


Ow. 105. 16. A conſtable after an afray is over cannot rate ſureties of the 
Any peace, becauſe J. S. ſtood in fear of his life, and for want thereof 
Tanrer, to“ commit; adjudged. Cro. E. 375. pl. 25. Hill. 37 Eliz. 
S. C. adjor- B. R. Sharrock v. Hannemer. 

Natur. | | 
— eg 17. But a conſtable may commit a man for a breach of the pence 
Scarret v. in Ps view, but not if done out of his fight. He cannot take an 
Tanner. obligation for the peace, if broken out of his view; per And-r- 
— _ fon. But Walraſley ſaid a petty conſtable may do it, if out of his 
thattkecon. fight, upon information that one intends to make a battery and 
fable cannot diſturb the peace; for by preventing the cccaſion of the breach of 
— _ the peace it ſhall be well preferved. #5 44 E. 3. tir. Barre, he 
cognizance, may do it if information be given of a ach of the ace, or that 
nor bail; he comes where an aſſembly is t break it. B.. he may not 
1 fate ſureties by recognizance enced, becauſe he not a judge or 
bond, he Officer of record; but by cligatien he may. t this obligation 
made a muſt Hg in his 47on name, and not in the que name, and ſhall be 
erz certified at the ſeſſions of the peace, and he cannot take an obligation 
certify i, but upon view of the peace broken, or tumult made. But by 
and into Owen he may take ſureties before as well as after, for ctherwilc it 

what court. would be too late. Cro. E. 375, 376. pl. 25. Hill. 37 Eliz. 
fleyecontra, Sharrock v. Hannemer. | | 

who 121d | 


that the conſtable might take ſecurity by bond, though not by recognizance or bail; and Owen ſaid 


that the taking the ſurety is good. 


Sed adjornatur. 


= 2 by 18. Neither the high or petit conſtable can fate any man's cath 
date, that he is i” fear of his life per Anderſon Ch. J. Cro. E. 375. 
by Owen, pl. 25. Hill. 37 Eliz. 


Ow. 106. 


19. Common fame is enough to apprehend any man; but if you 
arreſt a man poſſeſſed of money, and he dies, you are chargeable with 
the money; per Williams J. cites 2 H. 7. and where in the prin- 
cipal caſe the conſtable took from the felon the money of which he 
had robbed the party, and was afterwards robbcd of it himſelf, 
trover and converſion lies for the party againſt the conſtable for 
the money, but not treſpaſs. Ow. 121. Mich. 3 Jac. Walgrave 
v. Skinner, 

20. A. was poſſeſſed of corn at S. and . the ſervant of B. by 
enmmand of B. carried away the corn. A. prayed the conſtable to 
detain W. till he could procure a warrant from a juſtice of peace, which 
he did; but held, that a conſtable cannot detain any perſon but for 


felony. Brownl. 198. Mich. 11 Jac. Ringhall v. Wolſey. | 


21. An action of falſe impriſonment brought againſt a conſtable, 
who pleaded not guiity, and ſhewed in evidence, that he came to 


ſearch in time of the plague for lodgers in the town, and found a 


E 


V4 by * * 
nen 
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ranger, and queſtioned him, which way he came into the town? 
who anſwered, over the bridge; and the judge conceived this to 
be a ſcornful anſwer to an officer, and becauſe he had no paſ5, but 
travelled without one, and gave ſuch a ſcornful anſwer, the defend- 
ant did fer to npprehend him, and the plaintiff thereupon, being pre- 
ſent, ſaid to the defendant, he ſhall not go to priſon, but yet offered to 
paſs his word for his forth-coming, upon which the defendant did com- 

| mat 
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nit the plaintiff, and it was ruled upon evidence, that there was 
good cauſe to commit the plaintiff for oppoſing the conſtable, though 
but verbally, in his office, who is ſo ancient an officer of the com- 
monwealth. Clayt. 10. pl. 19. before Davenport Ch. B. Mich. 
8 Car. Shetheld's caſe. | 

22. A. loſes goods, and charges B. with the ſtealing them. The 
conſtable ſearches B. c houſe, but finds none of the goods, yet upon the 
charge of A. and at his requeſt, the conftable may arreſt B. though 
he may in diſcretion refuſe, he having found no cauſe of ſuſpicion 
on his ſearch. Clayt. 44. pl. 69. Augult 1636. coram Barkley J. 
Ward's caſe. 

23. In treſpaſs for taking ſalmon, the defendant juſtified by the [ 429 ] 
Hat. 1 Eliz. cap. 17. for that he was a conſtable, and that 7he | 
falmon auere caught at an undue ſeaſon. Upon a demurrer the plea 
was adjudged ill, becauſe he did not ſhew a warrant ; for a con- 
ſtable cannot intermeddle without a warrant, nor the leet without 
a preſentment. 1 Salk. 407. pl. 1. Mich. 2 W. & M. in B. R. 
Atkinſon v. Crouch. 

24. Conltable has no poꝛver to require aſſiſtance of whom he 
pleaſes in ſearching for nets and other engines to take conies, &c. 
Comb. 309. Mich. 6 W. & M. in B. R. The King v. Wild- 
bore. | | 

25. Whenever a conſtable may take up any perſon, it muſt 
be either an actual breach of the peace, or upon good grounds of ſuuſpi- 
cion, and the cauſe of his ſuſpicion muſt be /hewwn, becauſe it is 
traverſable; and in cafe of ſuſpicion, where there is a felony done, 
there is no difference between a public and a private perſon ; 


agreed, 11 Mod. 248. Mich. 1709. 8 Ann. B. R. in caſe of 
the Queen v. Tooly. 8 


(F) His Authority. By Virtue of General 
Warrants. 


1. IF a conſtable by warrant of the peace from a fuſtice of peace ar- 

reſts the party, and brings him to the juſtice, who does not 
put him to find ſurety, action does not lie againſt the conſtable. 
Br. Faux Impriſonment, pl. 12. cites 21 H. 7. 22. 

2. Conſtable on a general wwarrant againſt a perſon may carry 
him before what juſtice he pleaſe. 5 Rep. 59. b. Hill. 32 Eliz. 
B. R. Foſter's caſe. „ 

3. Conſtables, by virtue of a general warrant, cannot break They may 


open a houſe to take a perſon unleſs in caſe of treaſon or felony, e 

| | . . houſe for 

1 Bulſt. 146. Trin. 9 Jac. Foſter v. Hill. . 
5 ny or trea- 


ſon; per tot. Cur, Brownl. 211. Monrey v. Johnſon. 


4. Aſſault and battery by huſband and wife againſt the de- 
fendant, a conſtable, and two others. The defendant juſtified, 
that the evife was preſented in the leet to be a commen ſcold, and the 
Seward made a warrant to the conſtable, to puniſh her accorking 2 
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Conſtable. 


the law, and the defendants went to the plaintiff's houſe to ex- 
ecute the warrant, and the wife aſſaulted the conſtable, wherefore 
be commanided the other defendants to lay hands upon her, which they 
did molliter. It was held by the juſtices to be a good juſtification, 
although they neither ſhew the day when the leet was hoiden, nor 
that the plaintiſf's houſe was within the juriſdiction of the leet, 
nor ſhewed the warrants of the itewards, for that theſe were all 
but inducements to the juſtification. Mo. 847. pl. 1147, HII. 
13 Jac. B. R. Curtye's cafe, | | 

3 Beit. --, 5. In falſe impriſonment, the defendant ie, as deputy 75 a 

1 & cntable, to whor a juſtice of peace had directed his warrant, &c. 

Sw Que. and alſo pleaded the 7 Jac. cap. 5. and reſolved that he may plead 
the general iſſue. Mo. 845. pl. 1141. Mich. 13 Jac. Phelps v. 
Winchcombe. 

6. Teuftices of peace make a warrant to levy a poor's rate upon J. S. 
which was directed to the con/tables of the pariſh of A. J. S. had 
lands in A, upon which he had nd chattels, but his houſe /tood in the 
edjaining pariſh of B. in the ſame county in which J. S. had goods. 
The conſtables of A. levied theſe gozds by virtue of the faid warrant, 
and Holt Ch. J. ruled, upon evidence at the trial, at Hertſord 

[ 440 ] ſummer aſſiſes, 1698, that the goods were well levied. Ex re- 
latione. Ld. Raym. Rep. 735. Hampton v. Lammas. 

7. It was ruled by Holt Ch. J. at Weſtminiter, 14 Feb. 1698, 
that a conſiable may execute the warrant of a juſtice of peace, &c. 
out of his liberty, but he is not compellable to execute it there. Id. 
Raym. Rep. 736. .... v. Norman & al. 

8. A conſtable is an officer but for his own particular vill, and 

though he may execute warrants in any other part of the county 

(as any other perſon may) yet he is not compellable to do it, 

though the contrary is practiſed in London by cuſtom ;z per Holt 
Ch. J. Cumb. 446. Trin. 9 W. 3. B. R. Anon. 

9. If a warrant be directed to a conſtable by name, he may ex- 

1 Salk, 176. Trin. 
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12 Mod. 
180. _ ecute it * out of his preciuct; per Holt Ch. J. 
© 11 W. 3. B. R. in caſe of Chorly Vill's caſe. 


3 Salk. 98. pl. 1. S C. * Any where with. 
Arg. 11 Mod. 245. cites King v. Chandler. — 2 Ld. 


Hewlon, S P. and ſe:ms to be S. C.— 
in the juriſdiction of the juſtice of peace. 


Raym Rep 12:4. Holt Ch. J. cites it as a point ſettled, Hilt. 11 W. 3. in cate cf the King v. 


Chandler. 2 Hawk. Pl. Go 36. Cap. L Jo 1. 39. S. P. 


On a war- 


| 10. But if 2 warrant is directed to all conſtables generally, fuch 
rant directed 


tal con. Warrant cannot be executed by any conſtable out of the precincts 
fables, it is Of his own pariſh, for he is a conſtable no where elſe. Carth, 


. 508. Hill. 11 W. 3. B. R. in caſe of the King v. Chandler. 


each particular conſtable, and every one is bund to execute it in bis own particular jur ſdittien; but if 
one conſtable returns, that he has ns dt, in the court; at large, it is ii; per Holt Ch. J. Mich 
W 3. 2 Mod. 316. The King v. Chaloner, -— 2 Hawk. Fi. C. 36. cap. 13. ſ. 30. 8. P. — 
12 Mod. 180. S. P. in caſe of the King v. Hewſon, : 


11. One might take a warrant to ſearch a ſuſpicious houſe upon 
a felony committed, but it is at his peril to execute it in due time, and 
at ſuſpefted houſes only, and though a conſtable may by virtue of 


ſuch warrant ſcarch the houſe, and do all other things that his war- 
— rant 


Conſtable. 


rant doth authorize him to do, yet if he goes beyond bis warrant, 
by which any body is damaged, he is anſwerable for it; per Holt. 
12 Mod. 344. Mich. 11 W. 3. at niſi prius. 
12. When a conſtable has a warrant, he is tied up to that 
warrant to ad only as that directs. II Mod. 248. Mich. 1709. 
in caſe of the een v. Tooly. 
13. It ſeems that a conſtable both may and ought to execute a 
general warrant te bring a perſon before the juſtice of peace, to anſwer 
fuch matters as Hall be objeed againſt him on the part of the king: 
for that the officer ought to preſume, that the juſtice has a juriſ- 
diction of the matter which he takes conufance of, unleſs the 
contrary appear, and it may often endanger the eſcape of the 
party to make known the crime he is accuſed of ; but it ſeems to 
be very queſtionable, whether a conitable can juſtify the execu- 
tion of a general warrant 0 ſearch for felons or ſtolen geods, becauſe 
ſuch warrant ems te be illegal in the very face of itz for that 
it would be extremely hard to leave it to the diicretion of a com- 
mon officer, to arreſt what perſons, and to ſearch what houſes 
he thinks fit; and if a juſtice cannot legally grant a blank var- 
rant for the arreſt of a ſingle perſon, leaving it to the party to fill 
it up, ſurely he cannot grant ſuch a general warrant which might 
have the effect of an hundred blank warrants. 2 Hawk. Pl. 
C. 8, 10. 

14. He cannot juſtify an arre/? by force of a juſtice's avarrant 
for a matter oppearing to be out of his Jur diction. 2 Hawk. Pl. 
C. 81. cap. 13. . 10. 

15. He may 1 by force of a general warrant expreſſing ue 
certain time. 2 Hawk. Pl. C. 81. Cap. 13. 1. x 

16. It dene, that tlie are of an e berſam may be juſti- 


ſted by the warrant of a juſtice of peace particularly naming him. 


2 Hawk. Pl. C. 82. cap. 13. f. 11. 
(G) Pleadings. 


2 FALSE impriſonment again? R. who came vi & armis, and 
beat and impriſoned him; the defendant ſaid that he awas con- 
fable, and the plaintiff beat R. dts to death, by which hue and cry 
was levied, and the d. _—_— %%, have arreſted him, and the 
Plaintiff refuſed the arrest, by which the con/iable tot praver to arreſt 
him, and the damage which he had was bec: zuſe he diſturbed the arreſt ; 
and to the impritonment he ſaid, that becauſe the plaintiff beat 
R. almoſt to death, he impri/ bind hin: by 4 days, till he perceived 
that R. auould live, and then he let him at large. — &C, 
and no more 1s thereof ſaid, and therefore it ſeems that it is a 
good plea. Br. Faux Impriſonment, pl. 6. cites 38 E. 3. 6. and 
ſee 38 H. 8. that a man cannot arreſt him after the affray is 
over without warrant contra beſore the affray, and in the time 
o the affray, &c. bad ſo of a jultice of peace. 
2. In falſe impriſonment the defendant jrftified that he was 
conſtable of B. and appointed the Plaiui if to watch there, ond be- 


Cafe 
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3 Le. 208, 
pl. 271. 
S. C. & S. P. 
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441 Conftable. 


held accord- care he refuſed he put him into the flocks ; but upon demurrer, he. 


ingly dy cauſe the defendant did not fſhew that the plaintiff was an inha- 


— Eitant there, the court held clearly, that the plea was not good; 


conſtable for he cannot appoint a ſtranger to watch, neither by the ſtatute 
nin anf to Of Wincheſter, 13 E. 1. cap. 4. nor of 5 H. 4. cap. 3. and 
watch at bis judgment for the plaintiff. Cro. E. 204. pl. 37. Mich. 34 
pleaſure, but & 33 Eliz. B. R. Stretton v. Brown. 


only in his | 
turn; and in an action againſt him, he 2ughr to ſpero not only that be is an inhabirant in the town, bt 


likewiſe that it xras bis tarn to watch; per Wray. 3 Le. 208, 209. pl. 271. Irin. 30 Eliz. S. C. 


3. B. was indicted, for that being conſtable of the hundred of 


H. he arreſted one for burglary, and after at D. in the ſame county, 
let him eſcape, and becauſe ns place was alleged where the arr. 


was, and if he ſhould plead not guilty, the venue ſhould be a: 


well from the place where the arreſt was made as from the 
place of the eſcape, the indictment was held void, and the party 
was diſcharged. Cro. E. 200. pl. 25. Mich. 32 & 33 Eliz. 

B. R. Bouche's caſe. | 
4. P. was indicted, for that he being a conſtable arreſed J. &. 
for felony, and voluntarily let him gs at large. Exception was taken 
to the indictment, becauſe he does not ſbeau when the Felony wa; 
committed; for the other may traverſe it, and cites 8 E. 4. 1 
And alfo, he does not ſbeu when the felony was committed ; for it 
may be it was before the general pardon, and then the permit- 
ting him to go at large is no felony; wherefore for theſe rea- 
ſons the indictment was held to be inſufficient by Clench and 
Fenner, cæteris abſentibus. Cro. E. 752. pl. 10. Paſch. 42 Eliz. 
B. R. Plowman's caſe. | 
5. Exception to an indictment for not ſerving as conſtable, accord- 


ing to the order of the juſtices of ſeſſions, was for not alleging any 


place where he was requeſted to take the oath, and quaſhed, eſpecially 
D442] being on order repealed by the juſtices of aſſiſe on appeal. Keb. 
418. pl. 133. Mich. 14 Car. 2. B. R. The King v. Chute. 

6. In replevin, the defendant avows for diſtreſs for pain aſſeſſed 
in leet, for not ſerving there as conſtable, nor finding ſufficient depu- 
ty, according to the cuflom, that he that is choſen muſt ſerve per ſe, or 
another; and the preſentment is, that the plaintiff ſhould find a ſufs, 
ficient perſon to ſerve for him, not giving him liberty to ſerve him- 
ſelf, for which cauſe Jones for the plaintiff demurred. Judg- 
ment for the plaintiff, niſi. Keb. 416. pl. 127. Mich. 14 Car. 2. 
B. R. Eſcourt v. Stokes. 

In all e 7. It was moved to quaſh a preſentment, for refuſing to be 
concerning © ſworn conſtable of an hundred, becauſe it did not mention before 
_ — ſeſſions 20as held; and Twiſden ſaid, that the clerk of 
fer refufing the peace ought to be fined for returning ſuch a preſentment, and 
9 mo the preſentment was quaſhed accordingly. 1 Mod. 24. pl. 63. 
ſtable, Mich. 21 Car. 2. B. R. The King v. Vaws. 

whereto he 5 


is appointed, it is adviſable, in all pleadings in any action concerning ſuch fine or ame: cement, and it 


all inditments for ſuch refuſal, ſi ec. ally ad e--preſsly to jet forth the manner of every ſuch election, ap- 
pointmeut, notice, and refuial, and before 050m the cuurt was bi]. 2 Hawk. Pl. C. 64. cap» 10. 
. | : 


8. H. 


Conſtable, 


8. H. was muided, that he being a fit perſon, &c. was tali die 
elected to be cen/fable, and afterwards, &c. had nitice, but from that 
or to the time of the indictment nen /uſcepit, &. ſed titaliter 

zelexit, &c. Pemberton moved to qu: ih the indie? ment, for 
— it he was not feemmened to appeor befrre a jufitce of the peace to 
take the cath, &c. and cited ERIG's CASE; Allen, 78. Per Holt 
Ch. J. by the new ſtatute 13 & 14 Car. + two ju/lices of the peace 
may make a conſtable in default of the leet, but then they ſhould 
iſue their warrant, agnifying that he was : a d conitable, and 
requiring him to take the oaths, &c. quaſhed niſi, Comb. 328, 


Trin. 7 W. 3. B. R. The King v. Halford. 


For more of Conſtable in general, ſce Man 
bery (M), and other proper titles. 


Contemp 2 


(A) What ſhall be ſaid a Contempt. 


1. Contempt 1 a difevedience to the court, or an cppeſiug or de- 

7 eng 71, le authority, juſtice or dignity berge, It common- 
ly conſiſts in a party's 5155 9 therwiſe than he is enjoined to do, or 
not ding qwhat he is ce -mmanded or required by the | proceſs, order, 
or decree of the court. Sometimes it ariſes by one or more, 
their oppoſing or di//urbing the executizn or ſervice 5 Da the pio fs of 
the court, or uſing force to the party that ſerves it. Sometimes 
by ſung wirds importing ſcorn, reproach, or diminution of the 
court, 1ts proceſs, orders, officers or miniſters, upon executing 
or ſerving ſuch proceſs or orders. It is alſo a contempt to abuſe 
the proceſs of the court, by wilfully doing any wrong in executing 
it, or mating uſe of it as a handle to do d rong; or to do any 
thing under colour or pretence of proceſs or authority of this 
court, without ſuch proceſs or authority. Pr. Reg. in Cane. 
99, 100. 

2. T. of F. went * in the palace, Which was ſhewn to the 
counſel of the king, by which he was taken and difarmed before 
Juſtice Shard, and committed to the priſon oe the Marhalſea, 
and could not be bailed till the king had ſent his «will; and yet it was 
ſhewn that the lord of P. menaced and afli. als him the night 
before, and it was at Paul's, & non allocatur ; for he {hall have 
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3 M. rod. 96. 


the King 


whether 


110%ts 
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lurety againſt him, and the lord of T. was made to appcar, and 
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Contempt, 


; commanded that he ſhould not meddle, who promiſed it; quod 


nota. Br. Contempts, pl. 6. cites 24 E. 3. 33. | 

3. If attorney does not put in bis warrant of attorney till judgment 
or verdict, this is a contempt, and therefore he was impriſoned, 
Br. Contempts, pl. 21. cites 38 E. 3. 8. & 41 K. 3. 1. 

4. In quare impedit, if urit is directed to the biſhop, who will nat 
receive the preſentee, this is a contempt to the king, and the plain- 
tiff ſhall recover damages apainit him, per Thorp. Br. Con- 
tempts, pl. 5. cites 38 E. 3. 12. 

5. Proceſs of contempt iſſued again a prior for not adniitting 
the valet of the king to a corody, and he came and traverſed the pa- 
tronage of the king, which was found again}? Lim, and his tempo- 
ralties were ſeiſed into the hands of the king for the contempt, 
Br. Contempts, pl. 18. cites 38 Aſſ. 22. 

6. A man was purſuing his buſineſs before the juſtices of aſſiſe, and 
one R. afſaulted him in the preſence of the juſtices, in diſturbance of 
his ſuit, and by force aud arms tot his feme from him, and carriad 
her away with his goods and chattels, and was found guilty of all, 
and was committed to the ward of the ſheriff; and of the fine, 


and of the reſt of the puniſhment, the court would have advice of 


the counfel of the king, if he ſhould loſe his hand or not, quære 
ideo. Br. Contempts, pl. 9. cites 39 Afl. 1. 

7. Steward of a leet tork indictment of rabbery in a leet done at D. 
wwhere there is no ſuch vill in this county, but in another county, and 
alſo indictiment of the death of « man which des not belong to the leet, 
and the party rendered himſelf, and had writ of the Chancery to 
temove the indictments into the Chancery, and from thence into 
B. R. and the lord of the leet ſent the indictment, and becauſe 
he had taken indictment without warrant, and alfo of the death 
of a man, which does not belong to the leet, and fo purpriſcd 
upon the king, capias iflued againft the lord to attach him to 
make fine to the king for him and his ſteward for the contempt, 
inaſmuch as he was attainted by his own return of the indictment, 


and he came and made fine to 405. quod nota. Br. Contempts, 


Br. Parlia- 
ment, pl. 3 5 
cites S. C. 
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put him into the caſte of D. and the abbat of M. took him out of the 
| ca 


pl. 12. cites 41 Aſſ. 30. | 

8. Office was found that H. of H. was aiding 1 O. M. enemy f 
the king, and was ſeiſed of ſuch land, &c. and after H. came int 
parliament and denied that he was aiding, &c. and hat reſtitution, 
and writ to N. to make livery, who returned that T. S. was difturted 
cut alias & pluries & caufem, tc. and writ to anfwer the 
king of the contempt, and he could not excuſe himſelf of the con- 
tempt, by which he made fine; and it is a good plea that he had 
no notice of the contempt till ſuch a day, and then he avoided ; for b) 
the juſtices he is excuſed before notice, and yet it was by act of 


parliament, by which ue was taken for the king that he occupied 
aſter notice, and he who had reſtitution prayed judgment of the 


iſſues & non allocatur; for 7his is a writ of contempt for the king 
only, and H. is not party here, but he ſhall ſue in the chancery, 
for this is matter. Br. Contempts, pl. 13. cites 43 Aſſ. 29. 

9. A fheriff returned upon capias, that he had taken the body, and 


aſile, 


— 


a 


Contempt, 444 


rafle, and capias iſſued againſt the abbot z quod nota, Br. Con- 
tempts, pl. 16. cites 13 R. 2. & Fitzh. tit. Return, 74. 

10. If a man commences ſuit again/l me in bank, and after arreſts 
me in London, &c. by which I ring corpus cum caufa, and am d 
miſſed, if this matter may appear, hie ſhall be impriſoned for the 


| contempt. Br. Contempte, pl. 17. cites 9 H. 6. 55. 


11. If a juror appears and is challenged, and is tried indifferent, Nr. Fine put 
and after makes default when he held be favorn, it is a contempt, Contempts, 
and he ſhall make fine to the vaſus of the land ſued for per annum. Pn 250% 
Br. Contempts, pl. 8. cites 36 II. 6. 27, | 

2. Non meleſ/ands d ts the mayor of Calice, for the tenants of 
Mark and Oye there to go toll frec, out of Chancery returnable in 
B. R. and of the plur. nor caufſam jienijic. the mayor would not return 
the writ ; and by the opinion of che Court clearly, attachment 
ſhall iſſue againſt the mayor, directed to the. heutenant of Calice, 
and writ of error hes in B. R. of the judgment given in Calice. 
Br. Contempts, pl. 7. cites 21 H. 7. 31. 

13. The attorney was ordered lo j?:y proceedings, but the defend- 
ant proceeded; injunction to bring in the money levied, and to 
anſwer the contempt. Cary's Rep. 62. cites 2 Eliz. fol. 92. 
Sedgewick v. Redman. 

14. Walter Jeames made oath, that he hanged a /ubpenn on the 
dar of one Stacy Barry's widow ; and that the dejendent ufed to re- 
fort thither, as he heard reported before that time, who hath 
not appeared; therefore an attachment was awarded. Cary's Rep. 
79. cites 18 & 19 Eliz. James v. Morgan, 

15. The defendant was examined ups! interrogatories upon the 
breach of an order of this Court, and departed without licence, 
therefore an attachment, Cary's Rep. 148. cites 21 Eliz. Boyle 
& Hucks v. Vivean. 

16. Attachment againſt witneſſes ſerved 79 I. Cary's Rep. 
161. cites 21 Eliz. Turner v. Warren. 

17. Becauſe the defendant maketh cath that he cannit anſwer 
without fight of writings in the country, and then puts in a demurrer, 
therefore an attachment is awarded againſt him. P. 21 Eliz, 
Toth. 57. Farmer v. Fox. 5 

18. A. made oath for the ſerving of a ſubpcena on 2 witneſs to 
t:/ify on the plaintiff's behalf before certain commiſſioners, who 
hath not ſo done; therefore an attachment is awarded againſt the 
defendant, Cary's Rep. 115. cites 21 & 22 Eliz. Middleton v. 


Speright. 


19. A commiſſion to anſwer, he returned a demurrer, therefore Cary's Reps 
attachment, Cary's Rep. 142. cites 22 Eliz. Paine & als v. Carew. :- S. P. 
20. A. brought debt in the Exchequer in the court of Com- mh nets" 
mon Pleas there, and pending this action he commenced other 
ation in B. R. againſ? the ſame party for the ſame cauſe ; per Shute 
this is no contempt, but Manwood and Fanſhaw contra, and 
ihewed precedents. But when a plea is removed out of a baſe 
court by writ of privilege, and the party plaintiff in the baſe court 
counts in B. R. this is no contempt, and is at liberty to ſue 
where he pleaſe, Savil. 14. pl. 36. Paſch. 23 Eliz. Anon. 
1 5 | | | K K 2 | 21. W. 
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21. W. cauſed a leaſe to be made by a ſtranger to B. of a houſe 
for years, and then cauſed B. to bring ejectment againſt J. 8. 
whom he alſo procured to anſwer to the action, and paid the fees 
to the attorneys of both ſides, and this was in order and with an 


intent to get W. R. out of poſſeſſion; and becauſe W. refuſed 45 


anjfauer A ee he was attached as for a contempt. It was 


moved for W. that here was nothing executed, but all reſted in 
intent only; but Manwood Ch. B. held that there was more than 
intent, and thougn there was 11 fahity to the party, yet it is aun abuſe 
eo the court, Viz. a practice to play all parts and to abuſe the oſli- 
cers, and Clench ſaid, it ought to be puniſhed ſeverely ; where- 
upon W. was committed to the Fleet and fined, but as to pillory 
they would adviſe. Savil. 31. Mich. 24 & 25 Eliz, pl. 73. 
White's caſe. 

22. When a Catit impoſes a penalty for a contempt, as the con- 
tempt is per/2na!, ſo is the penalty. Arg. Lane, 107. Hill. 8 Jac. 

23. After an havere facias Hella aw arded, ended returned, 
and fled, the defenduni re-evitered wid cube 20 plaintiff ;. an attach- 
ment was awarded upon afhidavit. 2 Brownl. 253. P alch. 9 Jac 
TOE: s cafe. 


This Court directed a trial, and the defendant to RY the 


. ares an injunction out 7 the Exchequer, the deſcendant. 


was committed. Toth. 135. cites Tr. 14 Car. Symmes v. 
Plow den. 
25. A man was committed fot 3 fe rrif jy: ing a WW tnt who was to 


be examined at a commilition. Toth. 102, 103. Cites at r. 15 Car, 


Partridge v. Partridge. 

26. If ee Ferrer to reverſe a judgment in this court 1 
brought and allosued, and notice given of it to the aitorney of the 
other lide, and bail put in, and th attorney does notwwith blranding ſue out 
execution ; this is a contempt to this Court. (Trin. 24 Car. B.R.) 
But it is no contempt if notice be not given to the attorney of the 
writ of error brought, and bail put in as the ſtatute requires, 
L. P. R. 306. cites Mich. 1649. E. S. 

27. A man ſhall not be in contempt by non-perfor mance of ani 
rule of court, without an actual ſervice of it upon the party, or its 
being left at his houſe. Keb. 79. pl. 53. Trin. 13 Car. 2. B. K. 
Prittiman v. Dove. | | | 

28. No proceſs of cont rapt is to be taken out againſt a defen- 
Gant for diſcoedience of an * unleſs he be ſerved with a qorit 5 
execution of that order under the ſeal of the Court. 3 Clan. 


Rep. 23. Hill. 1667. Moyſer v. Peacock. 


29. Defendant cauſed the plaintiff to be arre ped: 2 days beſore 
the commiſſon for examination of witneſits and was in cxcoution 
ordered to be diſcharged, and the detendant to pay coſts and be 
at the charge of a new 7 commilſion, 2 Chan. Rep. 22. 20 Car. 2. 
55 v. Holman. 

Where the original cauſe, on which the proceſs is ground- 
62 is matter of which the court has no cognizance, there a refeous 
can be no contempt. Vent. 1. Mich. 20 Car. 2. B. R. Sparks 
v. Martin. | 


„ % wat 


du 


Contempt. 


31. A man arreſted on a Jalilut gave a warrant of attorney to 
confeſs a judgment, and preſently aft er it out of his hand, 
to whom it was deli vered, and tore off the ſeal; the court Gena 
to incline, in regard it was to c- ba a judgment in this court 


(B. R.), it was a contempt on which an attachment might be 


granted. Vent. 3. Mich. 20 Car. 2. B. R. 

32. If a witneſs will not appear and be examined upon the re- 
turn of the ſubpoena, the party may take an attachment againſt 
ſuch witneſs, and if examined on the other fide tuppreſs Ks de- 
poſition. 3 Ch. Rep. 65. per Maſter of the Rolls, 1670. Anon. 

34 One delivered 5 copy of injun&ien to the defendant, and 
ſhewed him the writ under teal, but detendant defired to com- 
parc it with the original and ſeg how far he was concerned in it, 
winch being d cnied, - 7 Wii thereupon deliverd back the copy, 
but diſturbed the plaintiii's poſſeſiton. Ihe ſerver of the copy 
ſwore he ſhewed it to the de! fendant under ſeal. Per Ld. Keeper, 
it is a /erwice ſuthcient to ground a cor tempt, 3 and that notwith- 
ſtanding it was irregularly. itte it ought to be obeyed. 2 Chan. 
Caſes, 203. Mich, 26 Car. 2. oodward v. King. 

34. Precefs was mi/-ſerved by delivering the proceſs to a wrong 
perſon, as 1t appears upon commiſſion to examine the contempt 
complained of. Per Ld. Chan. there is no reaſon defendant 
ſhould loſe her liberty upon a miltake of ſerving proceſs. 2 Chan, 
Caſes, 100. Paſch. 34 Car. 2. Hammond v. Ihe ly. 

35. Though a proceſs is irregularly i id it may be a contempt 
to diſobey it. Prac. Reg. in Canc. 100 

36. Quarter ſeſhons committed Ld. Preſto for refuſing to be 
69958 to give evidence to the grand jury on a bill for high treaſon. 
But on a habeas corpus the court bailed him. Per Holt it is a 
great contempt, and had he been there, he would have fined 
him, and e ed him till he paid the hngs. 1 278. 
pl. 2 2. Mich. 3 and 4 W. and M. in B. R. The King v. Ld. 

Preſton. 


37. Upon a rule * eference to arbitrators they nate an award 


for the plaintiff, and a ranger by contrivance defeats the party of 


the benefit of this award. Per Cur. it is a contempt to the Court, 
and an attachment ſhall be granted, for it ſhall not he in any one's 
power to defeat the rules of this Court, or render them ineſfec— 
tual. 2 Salk. 596. pl. 1. Mich. 8 W. 3. B. R. Sir James But- 
ler's caſe. 


4461 


A ſubmiſ- 
ſion to an 
arbitration 
was by role 
of Court, 
and after the 
arbitrators 
had made 
lome pro- 
grets in the 


matter, the party came and ſnatched away the papers, and ſo hindered f. wth er procredings ; and per Hoi t 


there ought to be an attachment, if the paity did not enlarge the rule and pay coſts. 
Paich. 1 Ann. B. R. Davila v. Dalmanſcr. 


38. A rule was made at niſi prius to refer a matter to the 3 fore- 
men of the jury, and that the plaintiff ſhall have a verdict for his 
fecurity ; after the award made, an attachment lies for wat cheying 
the rule of Court. 1 Salk. 84, pl. 3. Mich, 11 W. 3. B. R. 
Hall v. Miſter. 

39. An infant brought appeal of murder, and D. was admitted 
as prochein amy after- the writ was ſued out and before it was re- 
turnable. The wnder-ſheriff at the i- mlance of the infant and other 
; I k 3 relations, 


7 Mod. 3. 
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relations, but nat of the prechein amy, delivered back the avrit to the in- 
fant and his relations, This is a contempt in the ſheriff for which 
he was fined and committed, notwithſtanding his clerk in court 
offered to undertake for the fine. 1 Salk. 176, 177. 12 W. z. 
B. R. Tolcr's caſe. 1 | 

40. Morde contra bonos mores ſpalen of a magiſtrate in court is 
a contempt, for which he may be tined. 2 Salk. 698. pl. 1. Hill. 
2 Ann. B. R. in caſe of the Queen v. Langley. 

41. A. confifed on mnterrogatorics that a copy of a writ being 
ſerved upon him, and the writ ſhewed him, and before he knew the 
contents of it, or out of what court it was, he had ſpoke with 
contempt, this was adjudged a contempt. 6 Mod. 43. Mich, 
2 Ann. B. KR. The Queen v. Croſs. | 

42. An infant was inveigled from her guardian (though he wag 
not aſſigned by the curt ) and married to MV. yet both the faid V. 
and the parſon, and the agents, were all commsetted by the Maſter of 
the Rolls, and the order was afterwards conſirmed by the Id. 
Harcourt. Cited by the Lord Commiſſioner Jekyl, 2 Wms.'s 
Rep. 112. [and faid in Marg. to be 22 May, 12 Ann. Hannes r. 
Waugh]. 

43. A rule was made to ſhew cauſe why an attachment ſhould 
not be granted /r diſidcying a tolt. 10 Mod. 349. Hill. 3 Geo. I. 
B. R. Burgh v. Blunt. 

44. The igſerting an advertiſement in the nows-papers, offering a 
reward of 100 l., &c. t5 any who will difcover, and make legal 
proof of a marriage in queſtion in the Court of Chancery, and which 
marriage had been before adjudged good in the Spiritual Court, 
and alſo in the Court of Delegates, and a verdict given at the 
bar of the C. B. in its favour, was by Ld. C. Parker held to be a 
reproach to the juſtice of the nation, and a thing inſufferable, 
and a contempt of the Court, and that in juſtice the inſerter 
mult ſtand committed. Wms.'s Rep. 675. Mich. 1720. Pool 
v. Sacheverel. | 

45. Sung the bail below, while a writ of error is pending in par- 
kament, is a contempt and breach of privilege. Wms.'s Rep. 685. 
Hill, 1720. in the Houſe of Lords, Throgmorton v. Church. 

46. Encouraging an infant ward of the Court of Chancery ts go 


from his committees, under wi.of: care the Court had placed him, is 


a contempt. Wrms.'s Rep. 697. Faſch. 1721. cites it as Dr. 
Yalden's caſe. 

47. If in an indifiment the proſecutor and defendant enter into a 
rule by conſent, that tie maſler ſhall take 48 out of the freeholder's bitk, 
and each party ſhall ſrile out 12 of them, and that the ſheriff ſhall 
return the reſidue of the 48 ts try the cauſe at the aſſiſet, and at the 
trial the defendant challenges the array for want of hundredors, it 15 2 
contempt, and an attachment ſhall de granted. 2 Ld. Raym. 
Rep. 1364. Paſch, io Geo. B. R. The King v. Burridge. 

48. Marrying an infant ward of the Court is a contempt, though 
the parties concerned in ſuch marriage had ns nctice that the infant 
was a ward of the Court. 3 Wms.'s Rep. 116. Trin. 1731» 
Herbert's caſe, | | | 


Contempt. 


(B) puniſhment thereof. 


t. FOE contempt the defendant ſhall be impriſoned, and ſo it was 
adjudged there; quod nota. Br, Contempts, pl. 2. cites 
44 E. 3.24. | | 

2. The original of commitment for contempt ſeems to be derived from 
the Hhatute Weſtm. 2. cop. 39. for fince where the ſheriff was to im- 
priton thoſe that reſiſted the proceſs, the judges that awarded ſuch 
proceſs muſt have the fame authority to vinaicate it; hence if any 
one offers any contempt to the proceſs, either by word or deed, 
he is ſubject to commitment during pleaſure, viz. a qua non deli- 
berentur fine ſpeciali precepto domini regis; fo that notwithſtand- 
ing the ſtatute of magna charta, that none are to be impriſoned, 
niſi per legale judicium parium ſuorum, vel per legem terre, this 
is one part of the law of the land to commit for contempts, and 
confirmed by this ſtatute. Gilb. Hiſt. of C. B. 20, 21, 

3. Upon information that the defendant diſobeyed a writ of 
ſubpœna brought to be ſerved againſt her, and that they which 
ſhould have ſerved the ſaid writ were beaten and wounded, therefore 
an attachment was granted againſt the defendant, and a ſubpoena 
ogainſt him, who made the atiault returnable immediate. Cary's 
Rep. 54. cites 1 Eliz. fol. go. & 97. Rove v. Welt, 

4. Attachment for not per erming a decree. Cary's Rep. 75s 
cites 18 & 19 Eliz. Leake v. Marrow. 

5. Holgate makes oath, he /eft an injunction in the houſe of the 
defendant, and that the defendant, Elizabeth White, 'Thomas 
Crimore, and Robert Watkins, have diſobeyed the ſame, there- 
fore an attachment is awarded agzznit them. Cary's Rep. 82, 
cites 19 Eliz. Holgate & Ux' v. Grantham, 

6. The plaintiff /heaved the defendant a writ, but did deliver him 
neither note of the day of his appearance, neither did the ſame ap- 
pear unto him by the ſchedule, label, or any other paper, and the 
defendant appraring found uo bill; ir is ordered the defendant be al- 
lowed good coſts, and an attachment againſt the plaintiff for 
ſuch ſerving. Cary's Rep. 83, cites 19 Eliz, Brightman v. 
Powtrell. 

7. The defendant being in priſon, and not in the Fleet, would net 
mate a better anſwer, though two ſubpzna's avere ſerved; my Ld. 
Keeper ſaid, let that be depoſed, and he ſhould be but up cloſe 
prijoner ia what priſon ſoever he was. Toth. 70. 40 Eliz. Bicket 
v. Waller. | 

8. A judgment-creditor brought a /i. fa. againſt the principal 
after the death of the bail, who had paid the debt, and had a releaſe 
and ſatisfaftion acknowledged; the whole Court held, that theſe pro- 
ccedings were undue, and in contempt of the Court, and therefore 
an attachment was granted againſt the creditor. 2 Bulſt. 68, Paſch. 
11 Jac. Higgins v. Sommerland. | 

9. In ejefment to be tried at the bar, the defendant pleaded in- 


fancy on purpoſe to put off the trial, but it was found by ſuſhcient 


proofs, and by ſearching the regiſter, that the party was 63 years 
K k 4 | cld, 
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Br. Corody, 
pl. 2. cites 
S. C. and 
52 AT. 6. 
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old, and thereupon an attachment was granted againſt him. 2 
Bulſt. 67. Nich. 11 Jac. Lord v. 'Thorncton. 

10. Libel in the Spiritual Court r tithes, to which the defendant 
pleaded a modus, and thereupon a prohibition was granted, and 
afterwards the ſame perſon /ibelled for tithes in the year following. 
It was agrecd by the whole Court, that if the libel had been for 
the ſame tithes after the prohibition granted, an attachment ſhould. 
be againſt him for his contempt. 2 Bulſt. 289. Mich. 12 Jac, 
B. R. Downes v. Hackſeby. 

11. About Mich. 9 Car. a fine was :mpoſcd and parties pilbreed 

and umpriſoned and laid in 1rons for abuſing a man for terving a ſub- 
pœna in B. R. Toth. 167. Barker v. Shepherd. 

The pi iti, after a verdict found for him, arreſted the de- 
fendant, te the intent that he mig bt ade him in cuſtady when the judg- 
ment vas entere a, and for no other ca: 22fe ; and this appearing to the 
Court upon Eis own confeſſion an attachment was granted againſt 
aun. : oty. 211. Paſch. 16490. B. R . Duff. 

* he en was arreſted by a latitat directed to the ſheriff 
of IWilts, and thence carried 1 AM. where he was arreſted again 
by a fe; Ffeant of that town by pre. 95 out of the corporation-ccurt, 
and the plaintiff proceeded againſt Lim in that court, and not upon 
the latitat, the court cranted an attachment againſt him, nif, 
&c. and an hHabeas corpus cum cauſa. Sty. 239. Mich. 1650. 
B. R. Brian v. Stone. | 

14. A rule was made to ſhew cauſe why an attachment ſhould 
not go againſt a fiſtice of peace who preceded upon an indiftment of 
feruable entry after a certiorart 15 ered, lt fred the party ; upon 
ſhewing cauſc, the Court ordered that he ihould be examined upon 
interrogatorics, and return the certiorari and reſtore the tine. 
Sty. 359. Mich. 1652. B. R. Staple's cafe. 

15. A witneſs, who attended the court in a cauſe there to be tried, 
<vas arreſied, whereupon a ſuperſedeas was granted to. diſcharge 
him, and a rule to thew cauſe why there ſhould not be an attach- 
ment againſt the perſon who arreſted him. Sty. 395. Mich. 16. 
B. R. Cullen's caſe. 

16. Procef; of contempt is not : be taken cut againſt a defendan 
for diſobedience of an order, unleſs he be ſerved with a writ 05 
execution of that order under tlic ſcal of the court. 3 Ch. R. 23. 
85 1667. 23. Anon. Oh 

„ Plainti& told the defendant he was come to ſerve him with 
an 55 r from the maſter 2 fr 3 roll: whereupon the defendant faid, 
the maſier of the roll; wah —, The mialter ordered an attach- 
ment for the familiarity, but 1 Kd te believed the Lord Keeper w ould 
_ committed him. 3 Chan. Rep. 41. Hill. 22 Car. 2. Witham 

. Witham. | 

[ 449 ] 18. In action for falſe impriſonment it was adjudged, that an 
2 Keb. 711. order of the court of chancerv, without a writ of attachment, is 
pl. 87. S. C. 
adjudze4 for not a ſufficiant warrant to take and impriſen a perſon for a con- 
the plaintiff, tempt, and in ſuch caſe the uſual courte is to award a writ. 
e 2 Saund. 182. Mich. 22 Car. 2. Furlong v. Bray. 


adjud;e! C- : 
cordingly ; it ſhould have been an atiachment, and the defendant ſhould have pleaded quoddam breve 
de attachamei. to, &. Mod. 272. pl. 24. IIIn. 29 Car. 2 Anon. 


19. Examine 


Tontempt. 449 


Examination ordered of one in contempt for ſuffering goods, d 
EP. 57. 


* to be ſecurcd, to be carried away, he being there with 8 C. bet 
t others at the time. 2 Chan, Caſes, 82. Hill 33 & 34 Car. 2 Pgoes 
{ Harvey V. Harvey. not appears 
20. If the defendant 5. th not apprares 1, this Cali cannot decree 
r the bill pro confe//3, but a ſeque/tration ih ll go avainſt his real an 
| perſonal eſtate Chet he clears his contempt. 2 2 Chan. R. 283. 
Car. 2. Nodes v. Battle, 
21. For any direct and poſitive contempt a party may not only 
/ be taken into cuſtody, but commilted te the Fleet during the pleaſure 
of the Court. But for a bare contempt in not doing ſomewhat, then 
only till he obey and perform; for a contempt in doing ſomewhat 
againlt the order. of the Court is accounted much greater than 
omitting to do ſomewhat commanded, ſceing the one is wilful, 
the other not always ſo; and befides what is only not done may 
be done, but what is once done cannot be undonc, though its 
effects may often be made to ceaſe, or reparation may be mud 
Pr. Reg. in Canc. 100. 
22. Where a defendant was taken or br 5, in upon a cms 
miſhon of rebellion, he was forthwith committed; becauſe he 
had ſate out all the ordinary procets of contempt. Pr. Reg. 
in Canc. 101. 
23. On a decree for payment of money after a writ of execu- 
tion and attachment returned, the Court would not give leave for 
defendant ie be examined, unleſs he gives ſecurity to abide the de- 
cree. 2 Vern. 91. pl. 87. Mich. 1688; Roper v. Roper. 
24. When a man is fincd for a contempt to a rule of Court, the 
porty grieved can have but a ird part of the fine, and it muit be 
returned into the Exchequer, before a /evari facias ; per Holt. Ch. 
J. And though Sir Samuel Aſtrey ſaid he had known ſeveral 
precedents where a levari facias for a fine hath iflued out of the 
Crown-Office, Holt faid that had been much queſtioned. Cumb. 
250. Paſch. 6 W. & M. in B. R. The King v. Cudmore. 
25. Rule was made to put off a trial ſuper ſolutione c and the 
coſts not being paid, and the trial put off, the plaintiſf moved for 
an attachment, but had it not; for the Court ſaid he ſhould have 
gone on. I Salk. 83. pl. 2. Mich. 10 W. 3. B. R. Anon. 
26. Sheriff may take bail on an attachment of contempt, but 12 Mod. 


the proſecutor may refuſe to accept it. 2 Salk. 608. 13 W. 3. 3 3 
B. R. The King v. Daus. an attach- 
ment in ex- 


ecutin after a decree, the ſperiff may inſiſt on ſecurity proportionable to the duty, but im proce/s it is 
only 401, 9 Per Guidot Regitter, Ch. Prec. 110. Paſch. 1700. Danby v. Lawion. 


47. rene ge granted for you eeding after a certiorari de- 
livered. 7 Mod. Trin. i Ann. B. R. The Queen v. the 
Mayor of Carliſle.” | 

28. On a motion for an attachment againſt the defendant, up- 
on affidavit made, that he being ſerved with a rule of Court, to 
ſhew cauſe v hy an een {nould not he filed againſt him, 
taid, he did nt care a fart for the rule of Court ; though it was 


inſilted ior lum, that lie "Ing be firſt heard to thew c5 ute againſt 
it, 


13 


Contempt. 
it, yet per totam Curiam he ſhall anſwer in cuſtody, for it is to 
no purpole to terve him with * a ſecond rule who had deſpiſed 
the nrſt; ſo he was brought in and bound in a recognizance 
to anſwer interrogatories. 1 Salk, 84. pl. 4. Hill. 9 Ann. B. R. 
Anon. | | 

29. The ſheriff cannot take a Bi bond pon an attachment for a 
contempt; for it is not within the words or intent of the ſtat. 23 
H. 6. and judgment accordingly. Comyns's Rep. 264. pl. 145. 
Mich. 4 Geo. C. B. Field v. Workhouſe. 

30. A motion was made, that one committed for a contempt 
might be bailed 775 onfever interrogetories, but the motion was not 
granted for default of ſureties. And Mr. Maſterman ſaid, that 
tormerly the party's own recognizance uted to be thought ſuf- 
ficient, but 25 Court of late years has always inſiſted upon ſureties. 
2 Barnard. Rep. in B. R. Mich. 6 Geo. 2. B. R. The King 
v. Clendon. | | 


(C) Attachment ſtayed. In what Caſes. 
I. 1 plaintiff ſerved one Rolfe with a ſubpœna ad bens 


dum, and after he was ſerved, before he could be ex- 
amined, Rolfe was preſſed for a hedier. Upon oath made hereof 
attachment was ſtayed. Cary's Rep. 58. cites Eliz. fol. 3. Hum- 
ble v. Matbe. : 

2. If defendant is in contempt for not anſwering, and on mo- 
tion he oblaint time to anſwer, yet if it be not expreſsly ordered, 
that all contempts ſhall be ſtaid, the plaintiff may go on, and pro- 
fecute the defendant for not anſwering. Vern. 104. pl. 91. Mich. 
1682. Anon. 

3. Upon a habeas corpus and certiorari to the ſeſſions, the re- 
turn was, that it was for contemptuous words ; but per Cur. it 
is ill, becauſe they ſhould be expreſſed what, and after filing the 
return there can be no amendment. Vent. 336. Paſch. 31 Car. 2. 
B. R. Anon. 

4. Where a man is arreſted upon an attachment, the con- 
tempt ſhall hold good, though no affidavit be filed at the time 
of taking forth the attachment, if an affidavit be filed before 
the return of it. Vern. 172. pl. 166. Trin. 35 Car. 2. Anon. 

5. After a writ of execution an attachment iſſued, and then an 
injunction for poſſeſſion, and afterwards when a writ of aſſilance was 
moved for, the defendant, upon debate, was admitted to appear and 
be exemined. Arg. 2 Vern. 92. Mich. 1688. cites it as the Duke 
of Norfolk's caſe. | 

6. The queſtion was, whether defendant could be heard before 
he had cleared his contempts, though he offered to pay all plain- 
tiff's demands, principal, intereſt, and coſts. Ordered, that the 
defendant bring before the maſter all that is due for principal, 
zntereſt, and coſts, and then to be at liberty to move to have his 
ſequeſtration diſcharged, but the ſequeſtration not ſuſpended in 
the mean time. MS. Tab. Feb. 20. 1719. Lord W. v. Oſbaldiſton, 

12 | 


Contempt. 


D) Attachment and Contempt diſcharged ; by 
what, And how. 


1. 1 C. was ſerved with a ſubpoena by the name of R. C. and J. W. 

made oath, that he ſerved a ſubpœna upon R. C. and an at- 
tachment was ſcrved upon J. C. and ordered that he ſhould be diſ- 
charged thereof, and might exhibit his bill into this court againſt 
the ſaid J. W. and call him in by proceſs to anſwer his perjury. 
Cary's Rep. 103. cites 20 Eliz. Clepge v. Warberton. 

2. An attachment and other proceſs of contempt iſſued out of 
this court, for not returning the deſendant's anſwer by commiſ- 
fon, is diſcharged, paying the ordinary fees, becauſe the plaintiff 
named one commiſſioner who refuſed te join with one of the defend- 
ant's commillioners in taking the dciendant's anſwer, and a new 
commiſſion is granted to indiiterent commiſſioners named by the 
defendants. Cary's Rep. 113. cites 21 & 22 Eliz. Marſhall v. 
Harwood. | | 

3. G. P. made oath, that where the plaintiff ſerved a /ubprna 
upon him 7 appear before commiſſioners to teſtify on the plaintiff's 
party, he the faid plaintiff did % give or tender him the ſaid G. 
any money for his charges, and alſo, that he was fick then, and not 
able to travel; therefore ordered the ſaid G. be diſcharged of 
the proceſs of contempt gotten out againſt him for not being 
examined, Cary's Rep. 141, 142. cites 22 Eliz, More v. 
Woreham. | 

4. The defendant took out a commiſſion to take his anſaber in the 
country, and returned a demurrer, therefore the plaintiff took out 
an attachment, which this Court liked well, for that the defend- 
ant did not directly anſwer, yet in regard of an oath made of the 
defendant's impotency, a new commiſſion is granted to take his 
anſwer, and diſcharged ot the attachment, paying the ordi- 
nary fees. Cary's Rep. 142, 143. cites 22 Eliz. Pain & aP 
v. Carew. 

5. A rule was made to ſhew cauſe why an attachment ſhould 
not he granted againſt an attorney, who was mayor of N. for 
iſſuing out an execution upen a judgment obtained there after a awrit 


of error delivered to him aud all:wed ; but he proving that he was 


informed by counſel, that the record was not removed thence, 
by reaſon of a defect in the writ of error, he was diſcharged. 
Sty. 321. Hill. 1651. B. R. Mayor of Newbury's caſe. | 
6. Upon a motion for an attachment for that the defend- 
ant had put one out of poſſeſſion who was put in by virtue of an 


 habere facias poſſeffionem ; it was denied, becauſe it was inſiſted 


on by the detcndant, that he came in by an elder judgment, and 
an extent upon it. Sty. 318. Hill. 1651. B. R. Fortune v. 
Johnſon. 
J. 13 Car. 2. ft. 2. cap. 2. f. 4. Perſons taken upon an 
attachment for contempt, not to be diſcharged without a lawful ſuper- 
ſedeas. | 

8. Subpena 
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8. Sudpena in nature of a ſci. fa. h reite a decree; the de- 
fendant dees not at gs but is examined up9n rity 2 aging to 
clear his contempt. 2 Freem, Rep. 12 153. Trin. 1677. 
Anon. 

9. Proceſs iNued till proclamation was returned; then came the 
general pardon, The defendant appeared and demurred, The plain- 


tif moved to ſet aſide the demurrer; for though the contempt 


was pardoned, yet the delay was no leſs to the plaintiff. The 
lord keeper faid that as to the contempt, the defendant ſtands 
rectus in curia, and conſequently 4 con/empts are likewiſe pardoned, 


and therefore ordered them to proceed on demurrer. Chan. 


Caſes, 238. Mich. 26 Car. 2. Anon. 
10. An attachment after a decree for diſmiſſion is in nature of 
att execution at law, and a general pard;n may pardon the contempt, 
but not the debt. Fin. Rep. 253. Trin. 28 Car. 2. Bartram v. 
Dannett. 
But where 11. Upon a motion for a ſerjeant at arms, on a a commiſſion Fre- 
an attact- Hellion retorned, the Court held that, by the bing s demiſe, all proc efs 
mend was 
ſued out in F contempt not executed is determined, ſo that you mult begin again 
the time of at an attachment; but where any proceſs is executed, and a cepi 
R, Charles corpus returned, there the proceſs ſtands good Vern. 360. pl 
the 2d, and (Orp | 1 | good. 300. pi. 


executed 295. Hill, 1684. Anon. 


3 days after 
tbe king's demiſe, but befere not ce of his death, the Court on reading the caſe f CW]. Ver- 


xox, in Cro, C. 97. and a precedent in the Lord Keeper North's time, betwixt VArGHAN v. 


BAMPFIELD, was of opinion that the attachment was well executed, and alſo well r:turre2, and that 
4 Fj upon it ſince was good. Vern. 400. pl. 372. Patch, 1686. Burch v. May powder. 


1452] . 

12. If one is arre/ed upon an attachment either in proceſs er in 

execution after a decree, yet in both caſes on his appear ing before the 

regifter, he is to be d:{charged, and to anſwer the int terrogatories 

at large, and not in cuſtody, and upon the regiſter's este, 

that the party has appeared, the ſheriff is to deliver up the bond. 
. Prec. 110. Mich. 1699. Danby v. Lawſon. 

If one brought in on contem pt denies all uban cath, he is of 
chute diſcharged of the contempt ; but if he has forſworn himſelf 
he ſhall be proſecuted for the perjz;y; per Cur. 12 Mod. 511. 
Paſch. 13 W. 3. The King v. Sims. 

I 4. Contempts for ating "againſt an order of the Court diſ- 
charged, the order being erroneous. NIS. Tab. Jan. 28th, 1722. 
Stone v. Burn. 

15. If one in contempt to a ſerjcant at arms for want of an an- 
ſwer, and then puts in an anſwer, and the clerk in court accepts the 
49% of the contempt, this purges the contempt. 2 Wms.'s Rep. 
481. Trin. 1728. at the Rolls. Anon. 

16, Mr. Maſterman ſaid that by the practice of the Court :n- 
terrogatories need not be filed again{l a man committed for a con- 
tempt till within 4 days after lecurity given by the party to anſwer 
them; but the Court held the party's giving ſecurity not neceflary 
as he is in cuſtody, and that 4 * [Pould be computed from the time 
of the party's being ſworn to anſwer him, 2 Barnard, Rep. in B. R. 
Trin. 5 Geo, 2. Anon, 
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Tontempr, 


(E) Where Proceſs muſt begin De Novo. 


Ty Ecndant was in contempt, and pardoned, and the plaintiff 


was compelled to ſerve a new ſubpcena to do that which 


was firſt ordered. Toth. 10. . cites Trin. 37 Eliz. Young v. 
i 
2. If after proceſs of contempt the desen puts in an i 
friew anſwer, and ſo reported, the plaintiff ſhould not begin as 
formerly with proceſs at the ſubpœna, but ſhall go on to the at- 
tachment with proclamation and other procels, as if the anſwer 
had not been but in. Per Lord E Chan. . 238. Mich. 
26 Car. 2. Anon. 
3. One in contempt 72 a ferjeant at arms for avant of an anſwer, 

uts in an inſuthcient anſwer, and 1 clerk in court accepts the 
cite of the contempt, and fo purges it. In the procets of contempt 
for the ſecond anſwer, the plaintit? _ begin again with an at- 
tachment, and not where he. left off. But I neither the plaintiff 
nor his clerk in court accepts the coſts for want of the 5 an- 
ſwer, though tendered, and the / anſwer be 1 ted inſufficient, 
the plaintiff may go on with the proceſs for the ſecond aol er, 
where he left off at obtain! 372 the firſt. And therefore it is uſual 
and proper for the clerk in court to refuſe the coſts for want of 
the firſt anſwer, till he is ſatisfied it is a full anfwer. 2 Wms.'s 
Rep. 481. pl. 152. Trin. 1728. at the Rolls. Anon. 


Abr. Lau- 
Cafes, 38 
pl. 7. S. P. 
and ſavs tis 
diſtinction 
was taken bv 
the 103:citor 
general, and 
agreed to by 
the Court as 
reaſonable 


— * 08 L * 
and azrecable 


1 
to the print 
* 


ed oi ders oi 


the Cuurr. 
'Trin. 1728. 
between 


Halſtwell and Granger, And ſeems to be S. C. 


(F) Pleadings. 


. A Ttachment upen a probibitian for ſuing in the en i Court, 

or tithes of gona? trees againſt the ſtatuto „ he / id that ht - ſand 

ef tithes of filva cadua, abſque hoc tht he furs E/ other e of ſilva 

cædua, and no plea, but fall ſay agu hac that he ſued of great 
zrees, Br. Traverſe, per, &c. pl. 311. cites 5 K. 3 3- 10. 

2. In contempt for net- atmitting * of the king to a crody, 
it was ſaid that it had been a good plea for the prior ro the 
contempt to have /,, that there came but one writ of contempt 
to his hands, quod nullus negavit. Br. Contempts, pl. 18. cies 
50 All. 6. | 

3. Attachment upon prohibitic n, that he held plea contra to the 
Prohibition of the A and did nat count that 4 Fo c,, de- 
livered to the defendant, and therefore ill, for the n Shall be 
ebſerved in matters which are nt traver/; "ble as here, and clplees 
in formedon, &c. and yet they are not traverſable, and this 
default was pleaded to the cout. Br. Count, pl. 11. cites 9 
I. 6. 61. 

4. Certiorari out of B. R. to the mayor of Winton to certify, & e. 


who did not return the alias er the pluries, by _ att; 8 ment 
upon 
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* In he upon contempt iſſued to the ſerif, and he returned the writ quod 
8 cepit corpus majoris, who prayed that the king count againſt him ; 
Fables givea and becauſe the record and the writ made mention of the de- 
count nthis livery of the writs, &c. therefore by the juſtices he need not 
e315, count; for the record comprehends the day and place of the de- 
Count, pl. livery of the writs, and all the matter, but by others he ſhall 
* cites make count, and the * tales have a count in this action; for the 
there it is, mayor may traverſe that no writ was delivered to him quod fuit 


viz. the de. conceſſum. Br. Contempts, pl. 14. cites 2 E. 4. 1. 
Claration | 
gives a count ia this caſe, &c. 


5. Bill of attachment uþ5n privilege for goods carried away, was 


brought by the warden of the Fleet, who had the office in jure uxoris, 


the defendant ſaid that he is guardian in jure uxoris, and is not (+ 
named in the writ, judgment of the writ, and non allocatur; for 
he is officer, which is ſufficient to have the privilege, and the of- 
fice itſelf is not here in debate, and therefore the writ awarded 
good. Br. Attachment, pl. 22. cites 9 E. 4. 40. 

6. Debt upon the attachment, the ſheriff returned quod at 
tachiatus eſt per cattalla ad valenciam 40 8. and at this day the de- 


fendant was effoigned, and at the day which he had by the eſſoign 


he made default, and per tot. Cur. the efloign of the goods 
attached are ſaved, notwithſtanding the default after, quod 


nota. Per Judicium. Br. Forfeiture de Terres, pl. 67. cites 


21 E. 4. 78. | 
7. Contempt ſhall be anſwered in proper perſon and not by at- 
torney. Br. Contempts, pl. 15. cites 22 E. 4. 33, 34. 
8. Attachment pn a prohibition, and counted that he delivered 
a prohibition to the defendant, and yet he proceeded in the Spiri- 
tual Court, the delivery of the prohibition is not traverſable, but if he 
proceeded contrary to the prohibition of the king or not. Br. Traverſes, 
per, &c. pl. 370. cites 1 H. 7. 18. in the end of the action 
debated there arguendo, in the Old Reports, and therefore 
quære. 


For more of Contempt in general, ſee Certiorari, Coſts, 
Evidenre, Prohibition, Sequeſtration, Striking, and 
other proper titles. 2 - 
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Continuance and Diſcontinuance, 


(a) [Of Proceſs] 79% what Time it may be. 


[I. [ Fg PON an original, a term, or ivo, or three terms may be 
meſn betꝛuten the teſte and the return; and this ſhall be a 
good continuance, for the defendant is not at any prejudice by it, 
and the plaintiſf may give a day to the defendant beyond the common any 
if he will. D. 2 Eliz. 175. 23. | 
2. A continuance by capias ought to be made from term to term, 
and there cannot be any meſn term, becauſe the defendant ought 
not to tay fo long in priſon. * 8 E. 4. 13. Per Cumber. + 
D. a2 $78 25] | 


"ance, pl. 48. cites S. C. 
21 H. 7. 16. and 8 E. 4. 4. S. P. 


[3. But by diſereſe a continuance may be made with more than a 
term meſn. 8 E. 4. 13. per Cumber. D. 2 Eliz. 098. 29; ] 


[4. If a continuance be made in an inferior court, ad proximam 

thidem tenendam, *vithout allegiiig any day to which it is adjourned 3 
yet if the court be i be Held by cugſicin, net at any certain day, 
as every week, or de tribus in tres, &c. but die lunæ, when 
the judges thereof pleaſe ; this is a good continuance. | RS 
Car. B. R. between Lax AND JEs50N adjudged, and a judgment 
given in Coventry affirmed in a writ of crror; this being moved 
for error.] 


Fol. 484. 


See tit. Re- 
turn, (T). 


Ibid. cites 
Trin. 15 


E. Jo Sn 


* Fitzh. 
Continu- 
ance, pl. 3. 
cites S. C. 
Br. 
Continu- 


| + Cro. E. 467. (bis) pl. 17. Hill. 38 Eliz. Arg. cites S. C. and 


Fitzh. Con- 
tinuance, pl. 
3. cites S. C. 


Br. Continuanee, pl. 48. Cites S. C. and 8. P. as from Mich. to Eaſter. 


Cro. C. 254. 
pl. 6. Jzs- 
SON v. 
LAxXxORNR. 

S. C. and 
judgment 
atirmed by 
three juſ- 
tices, 
Crooke du- 
bitante. 


And Jones J. ſaid, that all their proceedings in Wales are adjourned till the next great ſeſſions, and 


none knows when the great ſeſſiuns ſhall be held. 
ruled in the caſe of Bythel v. Parry. 


[5. In rita of execution the juſtices may give a day at their plea- 
ſure. 24 Ed. 3. 31. b.] 
[6. As in a ſcire facias to execute a fine. 24 E. 3. 31. b.] 


I/. If a continuance be in an ferior court, that hath poauer to 
hold plea de tribus in tres, or any other certain time, and 14 otheraiſe, 
there the continuance ought to be ad proximam curiam, ſcilicet, and al- 
lege the day, otherwiſe it is not good; and it is not ſugficient 10 ſay, 
ad quam quidem proximam curiam, ſcilicet ſuch a day, & c. becauſe the 
party ought to know the certain day upon which the entry of the 


continuance is. E. 8 Car. B. R. between LaxE AND JEs$0N, in 
a Writ 


And it is laid that this error was aſſigned and over- 


Fitzh. Jour. 
pl. 9 cites 
1 4 


Fitzh ſour. 
pl. 92 cites 


* Cro. Co 
254, 2550 
pl. 6. JESs- 
SON v. 
LAxo . 
S. C. & S. P. 
ſeems to be 
admitted. 
See pl. 4. 
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This is a writ of error upon a judgment in Coventry, agreed per Curiam, 
Ni: | i 'rinted, 
an _ 14 D. 9 Eliz. 25 2. 
be D. 26. bi pl. 32, 33. Trin. 9 Lliz. S. C. cited Cro. E. 105. pl. 16. Trin. 30 EIiz. 
B. R. in caſc of LEATV. JENNINGS, in which Cafe a judgment was reveried in an inferior f court for 
error, becauſe the reh <vas award ect returnable at the next court after ſervirs the procels, whereas 
Every return gosht to be at a ay certain, awd it may be = procels mall hot be ſerved Within a year, 


and the deſendant is to bade day ot cou y wut, otherwi he preceis is diſcontinued, and therefore 
3 was lerverſed. 1 ins 2 Bulſt. 37 Nich. 10 fac. in cate of Jos v. SMITH, 
wi. ich was that J. was arreited on roc te a ww ar in placito tranſor ffromis at the court ft the Mar "ſhalſca 
ad froximan curiam thete held, 2 ut fo org ite da certain when the next Court was to be held. 
Exception was taken that this is too gcncrai, 101 1 0 e may be detained 40 years before any court may 
Le keld, and that the day Wien the court thouid bs he'd mould have been thewn certain; and though 
it was objected tizat proxima curia lite apvears nah dy their ja zolction, which is to hold the Curt dg 


de in diem, and that fo the ſame hau been uſed thaele 4 Yeats, without messing the day certain when 
the court was to be held, vet the Whole Court was of op! _ on that the day ough to have been certaialy 
thewn, and for default thereof the via was held il}, and the party arreſted. diſeharged. Cro. J. 
314. pl. 18. png v. Smith, 8. . adjudged eb. — C. and alſo D. 262. pl. 33. 
and Cro. F. Leat v. Jennings, 105. cited Raym. 295. Mich. 22 Car. 2. B. R. in the caſe of 
Gibus v. STFATFORD. But 1 den ſ. ſaid that the cate of Dyer was good enough notwith- 
fanding that error, but the judgment was reverted for other errors, as appears 1 Roll. Abr. 416, pl. 2, 


Jetſon v. Laxen, i-d avjornatur, Sev Inf. (C) pl. 3. this caſe; - Mod. 81. pl. 45. Mich. 


22 Car. 2. B. R. Anon. Hale Ch. J. 1414 that when in en inferior court the venire facias is 2d 


proximam curiam, it is naught ; ; becauſe it is uncertain when the court will be kept; but if it be 
er jucb a de ad pre. mar cala, It 15 £00Gs — In fa! le . priſonment, the defendant juſtified by 
Proceis out of an inferior court, a nich was to take the plaintiff and have him ad row mam curiam; 


exception was taken to this, and the Ch. Juſtice doubred that the exception was good, and ſo the plea 
3!I, becauſe it ought to be on a Sg certain; but tie other juſtices e contra, and judgment for the de- 
fadant. 2 Mod. 5%, 59. Mich. 27 Cai. 2. C. P. Ciondet v. Goodwin. 


[8. Continuance 275 a pea cannot be by one term or more mc, 
1p the prayer of the defendant. M. 15 Jac. B. R. between 
SHOTBOLT AND Lugch, per Curiam agreed. ] 

§S. C. cited 9. But the continuance of a plea, pen advice of the Court, by 
by 3 a term or more between, is not good. NM. 4 1 Car. at Reading- 
Fudged. Sty. term, B. R. between Norris AND Jonxsox, in a writ of error 
339» upon a judgment given in Banco, it was adjudged to be a dif- 
_ continuance, v here the caſe was, that 7 treſpaſs in Banco the 
defendant pleaded a ſpecial plea, upon which the plaintiff demurred, 


and the Court, upon an adviſare wilt, gave day from Fnfler-term 65 


Michaelmas-term, intermitting Trinity-ter m, and therefore ad- 


Judged to be a diſcontinuance, and the judgment reverſed accord- 
ingly; becauſe if this thould be allowed, the Court might delay 
men perpetually, for as welt as they might intermit one term, 
Fel. 485. they might {| intermit one year, or twenty years. Contra M. 
ee Jac. B. R. between SHorBoLT AND Lracnh, per Cu- 


riam. ] . 

4, 3 (10. If a man declares in an action upon the ſtatute of mono- 
* . 4 — 

judged. polies, as the king's patentee of ſoap, and after the defendant in 


Egfter-term pleads, that the King did not make any ſuch letters pa- 
tents, and iſue is jrined there upon, and day given ts the plaintiff till 
Michaelmas-term, but there is 19 continuance between Eaſter and 
Trinty-term, it is a diſcontinuance, for though the Court might 
give day to bring in the letters patents in Michaelmas-term, omit- 
ting Trinity-term, yet there ought to be a continuance between 
Eaſter and Trinity-term by a Curia adviſare vult, till Trinity- 
term, or otherwiſe it is a diſcontinuance. Tr. 165 2. between 
FruExND anD BAKER adjudged.] 

11, The 


/ 
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Tontinuance and Diſcontinuante. 


t. The defendant being to go to the marches of Scotland 
with the king, to aid him in his war, the king by writ commanded 
the juſtices to continue the plea till his (the king's) return. The 
judges notwithſtanding proceeded to judgment againſt the de- 
fendant, and the judgment was afhrmed in error; for every con- 
tinuance muſt be to a day certain, whereas tie king's return is un- 
certain. Jenk. 7. pl. 10. cites Mich. 3 E. 1. ſ. 29. [but it 
ſhould be ſ. or pl. 24. ] Creſſey's cafe. | 

12. Attaint in B. R. was not diſcontinued, becauſe he had a 
anger day than the common day; for this is the delay of the plaintiff 
himſelf. Br. Jours, pl. 43+ cites 15 Aſſ. 6. and .6 E. 3. ac- 
cordingly. þ | | 

13. In quare impedit, they were af ie upon traverſe of the pre- 
fentment, by which the plaintiff claimed, and the plaintiff prayed day 
by 12 weeks, and the defendant prayed day by 15 days, and the 
longeſt day was given according to the prayer of the plaintiff; 
quod mirum] Br. Jours, pl. 43. cites 21 E. 3. 29. 

14. In afſiſe, writ was awarded % the bifhgp to certify auhether 
baſtard or mulier, and the parol was not without day, but day 


given to the parties ad proximam //jionem & interim quad ſequatur 


breve epiſcabo ad certificand”, at which day the biſhop did not cer- 
tify, and ficut alias was awarded, and day was given over to the 
next ſeſſions. Br. Jours, pl. 46. cites 38 AM; 30. 

75. In treſpaſs, they were at iflue, and the plaintiff tos day by a 
year, and the other alleged it for diſcontinuance of proceſs, and yet 
good by award ; for the plaintiff may delay himſelf. Br. Jours, 
pl. 16. cites 46 E. 3. 16. | Y | | 

16. Treſpaſs again/t tao, the one appeared and pleaded to i ſue, 
and the 6. her made default, and day was given to him auh pleaded by 
a year, yet no difcontinuance by award, by reaſon that the * 
plaintiff may delay himſelf without offence, by award. Br. Diſcon- 
: tinuance de Proceſs, pl. 7. eites 46 E. 3. 26. 


Br. Diſcon- 
tinuance de 
Proceſs, pl. 
28. cites 
8.0. 


[ 456 ] 


S. P. Br. 
Diſcontinus 
ance de Pro- 
ceſs, pl. 7. 
cites 46 E. 3. | 
26. 

9 5. P. 
Ibid. pl. 23+ 
cites 

21 H. 7. 16. 
In ar- 
tain?, it was 
no diſcon- 


tinuance in B. R. becauſe he hcd lenger day than the common day; for this is the delay of the plain. 


ti himlſeif, Ibid. pl. 28. cites 15 Atl. 6. and J. 6 E. 3. accordingly. 


17. A man outlawed ſucd charter of pardon, and ſcire facias againft 


the plaintiff, who pleaded te iſſie, and after he who was outlawed 
aid, that there avere only two capiaſes before the exigent which appeared 
F record; and by ſome, by the ſuit of the pardon he afhrms the 
record, and cannot take advantage of diſcontinuance, and by ſome 
it is ill continuance; and after he found mainpriſe, and therefore 
it ſeems that it is admitted to be diſcontinuance. Br. Utlagary, 
pl. 62. cites 3 H. 4. 10. | 
18. If the plaintiff counts in db? er treſpaſs, and the defendant 
leads to the juriſeliction, or if continuence be taten e another tern, 
it ſhall be made upon the writ as if no continuance had been 
made, and 1 continuance fhall be entered, and at the next term the 
Plaintiff ſhall count de novo ; per Babb. Br. Continuance, pl. 23- 
cites 8 H. 6. 18. | 
19. Note, per Cumberford prothonotary, that capias, nor con- 
tinuance by capias, can have day only from term to term, by reaſon 
+ For. Wh LI 1 


456 


D. 288. 2. 
b. pl. 15. 
Hill. o Eliz. 
e. but 
S. P. does 
not appear. 
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S. C. cited 

Arg. 

2 Mod. 50. 
which ſce in 
the notes at 
pl. 7. beld 

con tra by 3 

juſtices. 
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of the impriſonment ; but contra of dißtreſe, for this may over-pals a 
term; as of iſſue in Mich. term returnable term, Paſch. Br, 
Jours, pl. 71. cites 8 E. 4. 14. 1 | 

20. In attaint, the grand jury appeared, and the Court by afſent of 
the parties gave day to them, and to the Petit ury de termine Paſche 
in 15 Tehannt in termine Trinit', that the parties may come to 
agreement in the mean time. Br. Jours, pl. 56. Cites 21 
23 | 

21. An ex/gent may be awarded in Eofter=term returnable in Mi- 
chaelmas-term ; for the nature of the writ requires it; becauſe 
otherwiſe in the ſhort term 5 counties cannot be held, and there- 
fore though a term meſne be left out, yet the writ is god, and 
well continued. Dal. 104. pl. 43. anno 15 Eliz. Pollard v. 
Paine. | 1 | 

22. So a grand cape in a real ain requires 9 returns, and there- 
fore if it be awarded in £ajicr-torn, it ſhall be returnable about 
Craf?” Auimarum in Mich. term, and though a term be left out, 
yet it is good enough, becauſe the return of the writ requires it, 
Dal. 104. in S. C. | | | 
23. A judgment in an inferior court was reverſed for error, 
becauſe the ditreſs was awarded returnable at the next court after 
the ſerving of the preceſs ; whereas every return is to be at a day 
certain; and it may be the proceſs ſhall not be ſerved within a 
year, and the defendant is to have day at every court, otherwiſe 
the proceſs is diſcontinued ; and judgment was reverſed. Cro. E. 
Ibs. pl. 15. Trin. 30 Eliz. B. R. Leat v. Jennings. 

24. Error of a judgment in the Court of H. the judoment being 


in debt by nib dicit ; the error aſſigned was, that after imparlance 


day was given to the parties 24% the next court, aud no day certain, 
and for this cauſe it was holden a diſcontinuance, and the judg- 
ment reverſed. Cro, J. 574. pl. 12. 18 Jac. B. R. 
Adams v. Flyth. | | | 


Hale dubitante. 


25. In treſpaſs in C. B. er a plea, replication, and demurrer, 
the entry was, Curia aui, vult from Hillary-term ts T rinity-termny 
leaving out Eaſter-term; it was inſiſted that this might well be 
done, becauſe it is the act of the Court, and they may take iv 
much time to adviſe before they give their judgment. But per 
Doderidge J. though a particular continuance by dies datus may 
be by leaving out a year, becauſe the plaintiff may delay himſeli, 
yet a term cannot be left out, becauſe it is in delay of juſtice ; 10 
the plaintiſf may purchaſe an original returnable 2 or 3 terms 
after, becaute-it is in his own delay; but if he was to purchaſe à 
capias it is otherwife, becauſe the other ſhould be impriſoned for 
all the time, and therefore he cannot leave out a term ; to which 
Ley Ch. J. agreed, and ſaid that C. B. cannot give other than 
common day where the ſuit is by original, but otherwiſe in B. R. 
tor the ſuit is by bill, but if in B. R. the ſuit be by original, yet 
we cannot give other than common day; and ſtaying a cauſe 
without giviag a day when it ſhall be revived, or if we give a day 
ro long, viz. omitting a term, this is in delay of juſtice ; for it 

may 
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may be the Court ſhall be reſolved of their judgment before this 
day, and yet they cannot give it, and fo this is againſt the ſtatute 
of magna charta. 2 Roll. Rep. 442. Trin. 21 Jac. B. R. John- 
Ton v. Norton. LS. | 

20. A latitat may be continued from time to time fill the bill filed 
to prevent the ſtatute of limitations, otherwiſe it is not good, which 
continuances may be made by atiornies at their chambers z per 
Cur. and Twiſden J. ſaid, that he had known an action was con- 
tinued by latitat 5 years before the bill filed; and Herne ſecondary 
ſaid, that a latitat may be continued 7 years. Sid. 53. Mich. 13 
Car. 2. B. R. in caſe of Daſy v. Clinch. | 

27. Upon an indictment of perjury, it was fart per Cur. that at 
the ſame aſſizes the judges may adjourn to a day certain; but if 
there be a cont:nuance over to the next aſſixes, there mal be ud day 
expreſſed. But inferior courts cannot make a continuance at 
proximam curiam, but always to a day certain. Vent. 181. 
Hill. 23 and 24 Car. 2. B. R. The King v.-Serjeant and 
Annis. 

28. Error aſſigned of a judgment from C. B. that there was a 
miſcontinuance, the continuance being from one day te angther in 
ile ſame lerm, which was urged could not be, the term being but 
one day in law; but over-ruled; another error was, that the 
time of imparlance was 10 quiud' Paſch' inſtead of die Pauſch in 
grindecrn dies, quod etiam fuit rejectum. I'cr Cur. 12 Med. 703. 


Mich. 11 W. 3. Pierſon v. Hulls. 


cord waz a reeord of Patch. 11 W. 3. and it appears by the defendant's plea, tbat there was an impare 
lance to octabas Hilal before, and it does n t appear tat there was any continuance from this term of 


* Yee pl. 7 
ang the 
notes there 


2 Lutw, 
1538. 
EAR SO 
v. HULSEs 
3. C. ſays 
that the diſ- 
continuance 
inn ſtæd 
upon was, 
tat the te- 


Laſter. But the Court being informed that the declaration was in Mich, term before, with an imparlance 


(A. 2) Continuance and Diſcontinuance. In what 
Caſes; How, and When. 


t. IF a man appears and imparles, he ſhall not allege diſcon- 
tinuance of proceſs after. Br. Difcontinuanc : de Procels, 
pl. 48. cites 38 E. 2. | | 
2. If replevin be removed out of ihe county into Bank by recordare, 
diſcontinuance of proceſs in the county is no plea in Bank; for 
nothing is removed into Bank, nor of record there, but th; plaint 
only; quod nota. Per tot. Cur. Br. Diſcontiuuance de Froceis, 
pl. 45. cites 3 H. 6. 30. | 
3. If pone comes to the ſheriff after the courity pſt, vet he may 
give day to the party, though it be not in full county; per Brian, 
to which Cateſby agreed, and that if che plaintick hal be non- 
ſuited in the county, it ſhall ſerve the pre; for it is not in full 
county as recordare is. Per Littleton, if the plaintit appears it 18 
no error, as where a man appears by capias in an action, in 
which capias does not lie, this is not error. Br. jours, pl. 54. 


cites 12 E. 4. 11. | 
11 2 4. Note, 


ty Gaba, Hillarii, leave was given to attend the iccord, and to mas it aten with the fact of the caſte 


See 
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4. Note, that after the tenant has wouched in præcipe quod reddat, 
and the vouchee has entered inte the warranty, no diſcontinuance 
ſhall be againſt the tenant, for he is out of court and the vouchee 
is in his place, to which vouchee day thall be given, and not to 
the tenant. Br. Diſcontinuance de Proceſs, pl. 40. cites 1 E. 
5. 4. | 

Though a 5. A evorit of error may fleep ſeveral years without a difcon- 
Herre tinuance, for it is only a commiſſion to the judges to examine the 
os record, and the parties have no day in court till the plaintiff in error 
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commiſſion 1 ; 4 

to examine ſues a cite facias ad audiendum errores, or the defendant in error | 
3 ſues a ſcire facias quare exccutionem habere non debet. After 

And mA . . R N . 

lodge n ſuch ſcire facias the writ of error may be diſcontinued, and errors | 
court 7 may be aſſigned upon either of thoſe ſcire faciaſes. Jenk. 25. 
years with- Hl. 48. : 

out being P f 


diſcontinued, yet after the parties have once proceeded upon it, it may be diſcontinued as well as any 
other action. Per Popham. Ve.v. 4. Trin. 44 Eliz. B. R. in cate of Cromwell v. Andrews. 
Writs of error are rare'y di continuet, but f metimes they may be; per Holt Ch. J. and ordered the other 
fide to thew cauſe why a wit of error brought to reverſe a ſine ould not be diſconunued. 5 Mod. 75. 
Mich. 7 W. Zo Winchurſt v. Maſely. 


6. In a gu. ip. brought 5y the green, ſhe did not proſecute 

the ſuit. Periam ſaid, that after a year the defendant may have ii 
diſcontinued, but that the queen ſhall not be nonſuit. And in the 

caſe of a common perſon the plaintiff may diſcontinue it within 4 

year, but the defendant cannot diſcontinue it fill after the year. 

_ Gouldib. 53. pl. 3. Trin. 29 Eliz. Anon. 

A man may 7. Ina repleuin the plaintiff cannot diſcontinue his ſuit without 
M” —_— the privity of the Court; for the entry ig recordatur per Curiam ; 
leave of the and if he would diſcontinue without moving the Court, the de- 
Court, but fendant may enter the continuance if he will; agreed per tot 


he cannot Cur. Le. 105. pl. 142. Mich. 30 Eliz. C. B. Bear v. Under- 


tinu: paying fendant; whereupon the plaintiff moved that there was not any 1 
 coſts,though continuance entered on the roll, and therefore prayed that it 4. 


diſcontinue 

| his ſuit wood. 

4 without | 

| their conſent ; agreed, Mar. 24. pl. 54. Paſch. 15 Car. Utbart v. Parham. 0 

J Plaintiff 8. In debt en an obligatian againſt an executor, demurrer ua 

; _ _—_—_ Joined and argued, and rule was given t9 enter judgment for the de- : 1 
1 might be diſcontinued; but per Cur. the plaintiff cannot diſcon-⸗ «©: 

| argued, and tinue it without the Court's direction, and the defendant may well ; fe 

; te Cour? continue, it being for his advantage, * and ordered the continu- 


J 12 1 Y . . © 
arg ances to be entered accordingly; for otherwiſe, in every caſe 4 
= #1 5 3 


vin an When a matter is argued on demurrer, the plaintiff ſeeing the 


ection of opinion of the Court againſt him will cauſe a diſcontinuance to be WF 7 
— entered, which ought net is be in the ſame term it 1s argued. 1 fe 
Quod nota, Cro. J. 8. pl. 10. and 35. pl. 8. Trin. 2 Jac. B. R. Phillips v. T7: 
SiG. 306. Eckard. | + 

pl. 14. 8 


Nich. 13 Car. 2. EB. R. Jones v. Pope. — Lev. 191. S. C. accordingly ; for the ſheriff ſhall not 


£9 unpuniſhed for the eſcape, for a fault in the declaration, Saund. 37. S. C. accordingly, It has b W. 
been allowed after 2 joining in demurter, but not after arguing ſuch demurter; per Cure 5 Mod. 208. : pl. 
Paſch. 8 W. 2» — caſe of Keat V. Barker. - : to 
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9. The prothonotaries ſaid, that 72 7reſpaſs the plaintiff might diſe 
continue his action within the year if it be before any plea pleaded ; 
but the juſtices held e contra, becauſe then coſts which are given 
by the ſtatute ſhould be loſt. Godb. 219. pl. 318. Mich. 11 Jac. 
C. B. Anon. 


defendant cannot diſcontinue it ell fer 4 ycar. 
king 
The Queen v. Leigh. 


Ard after a year it may be diſcontinued 


10. In debt on an obligation, the plaintiff did not Sujficiently allege 
the breaches, whereupon the diefendaunt demurred, and rule was 
given to enter judgment fer the defendant ; but afterwards the Court 
gave day to the next term and leave to the plaintiff to diſcontinue 
his ſuit, becauſe otherwiſe he ſhould be utterly barred of his 
bond. Cro. J. 488. pl. 8. Trin. 16 Jac. B. R. Lee v. Fydge. 
11. In debt on bend for quiet enjoyment it was reſolved on a ge- 
neral demurrer, that the dejendant's plea was net well ſet forth, but 
for a flaw in the plaintiff's hi,], for that it did unt well allege 
the entry of the defendant fo as it did not appear that he was inter- 
rupted by him, the opinion of the Court was againſt the plaintiff; 
but the next term, by leave of the Court, he diſcontinued his 
action. All. 19, 20. Trin. 23 Car. B. R. Coleman v. Painter. 

12. It was moved, that the plaintilF paying colts, might have a 
rule to diſcontinue his action, becauſe ſuch a zraver/e was taten 
that the title of the land in queſtion could never come ta be diſputed. 
Roll Ch. J. ſaid they might do this by the courte of the Court 
without motion; but he conceived the reaſon of the motion was 
becauſe there was a preremptory rule of Court to try the cauſe the 
next term, and fo that the motion was to avoid the contempt he 
might fall into for diſobeying the rule if he thould not go on to 
trial; but ſaid, that paying good cofts he ſhould diſcontinue his action; 
quod nota. Sty. 366. Hill. 10652. Anon. 

A man may not diſcontinue in action of treſþa/5 ; per Roll 


3-2 
* 3 ; 5 
Ch. J. Sty. 382. Paſch. 1653. in caſe of Ayre v. Hawkſworth. 
14. It was ſaid, that if in debt or covenant, after a demurrer 


joined, the Court ſees cauſe they will give /eave to diſcontinue, if 
the plaintiff through his negligence is in danger of lofing his 
debt, and this ſeveral years after the action brought; but after the 
demurrer argued, they will vt give leave to diſcontinue, nor Where 
he has brought another action fr the ſame cauſe, and this ts pleaded 
in abatement of the firſt action. Sid. 84. pl. 11. Trin. 14 Car. 2. 
B. R. the Lord Howard's caſe. | 
15. Though diſcontinuances are permitted in caſe of bonds for 
Fhyment of money, yet they never are in caſe of bonds for per- 
formance of awards, unleſs upon extraordinary occaſions. Lev. 
139, 140. Mich. 16 Car. 2. B. R. in cafe of Bean v. Newbury. 
16. In debt on an obligation the defendant traverſed an immaterial 
traverſe of the plaintiff's ; the plaintiff demurred, whereupon there 
was a rule for judgment for the defendant niſi, &c. Whereupon the 
plaintiff prayed leave to diſcontinue, which the Court took time 
to conſider of, and afterwards becauſe the defendant ⁊voteld not 
LI 3 | RgEVee 
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In the caſe 
of a common 
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plaintiff may 
diſcontinue 
rot hin a 
year, but the 
in caſe of the 


where he is plaiht f, but he cannot be nontuited; per Perlam. Couldib, 53. IIIn. 29 z. 


Like point. 
ro. Car. 
I95. pl. 6. 
Trin. 6 Car. 
B. R. Har- 
OW v. 
Wright. 


Saund, 20. 
23. I. C. 
and the 
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the plainuff 
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bes er re fo accept ine upon tho fraver 7 ner put in bail upon the original 5 | 
went of ©7791, the Court gave leave to“ the plaintiff to diſcontinue not. | 
colts,though W ithſtanding the a2murrer Pod been argued, Lev. 192. Mich. 12 
. Car. 2. B. R. Bennet v. F ilkins. 7 0 
lere eit judgment 2 K eb. 64. pl. 125. S. C. adjornatur. Ibid. 105. pl. 39. S. C. . ; 
rdjudged tor the detendant, but tte Court gave ſeave to diſcontinue. | F 
Sid. 225, In debt on Zu tact zunt and 705 all monies ie, S ſhould 55 | 
bg ow cine SÞ his lande, the detendant pleaded that no money came to his 7 | 
e. hands; the Plalntiff, repiicd, that moncy came to his hands, but RE © 
but ſays no- did not fe * that he hed nit accsuuted er paid, and therefore the Court 5 
3 held It nſuſſicient, and therefore judgment was rulcd to be given Y | 
1 againſt the plaintiff; but he then pra wed leave to diſcontinue, 5 4 
Saund. c. which was granted, unleſs the parties would ſubmit the truthef 
— „che matter to their counſel to be determined by them. Lev. 226, | 
e. det 227. Mich. 19 Car. 2. C. B. Hegman v. Gerard. 
nothing as 
to the diſconinuance. | 
18. In a quo warranto againſt the town of Farnham, for %% MF 
a fair and market, and taking toll, Oc. iſie avas taken, ahi 7 te I 
they had toll by preſcriptizn or not, and it was found that they had; 5 1 
but it was moved in arreſt of judgment, that here was a diene = 
tinuanmce, becauſe there was ns iſſue as t9 the other liberties claumed 
by them, {vis fair and market, and this action is not helped F- 
by the ſtatute of jeofails, guod * conceſſum; but the Ch. 1 
Baron hid, that they were too ſoon to urge that, becauſe judg-- 
ment was not yet given, and before Judgment there can be uo dij- = 
continuance again. the king, becauſe the tr ney general may yet pri- 
ps by the king's prerogat:ve, to take iſſue upem the reſt, or may enter WE 
nalle proſequi, but if he will not procecd the Court may make a {1 
rule on him ad rephcandum, and ſo there may be a ſpecial entry WF » 
made of it; wherefore non allocatur, Hard. 504. Paſch. 21 FF 
Car. 2. in the Excheguer, Attorney General v. Farnham Town. = 
19. Keeling ſaid, that a man may diſcontinue his act ion in | 
B. R. before an ation brought in C. B. Bit af he ds begin in C. B. 3 
and then they plead anther adtian depending in B. R. and then 1 ey 5 
diſcontinue, he took it that the attorney ought to be committed for 3 c 
this practice. Mod. 41. pl. 99. Hill. 21 & 22 Car. 2. B. R. Br, 
| 5 Anon. I 
Mod. 42. 20. In debt on bend 19 perform 41 ar,, hs in the replication 7 : 


pl. 95. S. C. the plaintiff ite the doy of the tender of the award, and upon de- 
| murrer, rule was given for judgment for the plaint F but upon ex- RR” 
ception taken the plaintiff prayed leave to diſcontinue on payment 
of colts, and becauſe the miſpriſion was in fo petit a matter, and s 
the plaintiff had a juſt debt, the Court gave "> to d ſcontinue be : 

action on payment of c:fls. Saund. 73. Paſch. 22 Car. 2. Roberts . 
v. Marriot. | ; 
814. 465. 21. In aſſumpſit for money due on account ſtated between mer- 2 
3 


„ e. / 
Aber chants, the deiendant pleaded re / atute of lin:itations, but upon 
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of diſczg. argument it was duubted, whether it 2ppearcd luthciently upon | 8 
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the declaration that the account was ſtated ; and after the plaintiff eee 
OE Not 2 


prayed leave to diſcontinue, and it was granted though after ar- rar 


Lev. 298. Mich. 22 Car. 2. B. R. Martin v. Delboe. Mod. 70. 
pl. 24. S. C, 


but nothing ſaid of the diſcontinuance. 


gume tit. 


22. In debt upon obligation for performance of covenants, the Court 
permitted the plaintiff to dilconunue after argument, and though 
the action was brought for the penalty. 2 Lev. 124. Hill. 26 
& 27 Car. 2. Rea v. Barnes, 

22. Court will not give leave to diſcontinne after a verdid7, un- After iffue 
/ the verdict be ſet aſide as an il verdi® ; but in the principal 3 9 
caſe the verdict was not blamed; however, for ſuller ſatisfaction, given, the 


a new trial was granted. Camb 233. Hill 5 W. & M. in plaintiff 


| : cannot diſ- 
» by * — ky 
B. R. Broom \ Robe . 1 Continue 


without leave of the Court, which is never granted but upon payment of cofts, G. Rift, of C. B. 219. 


24. After a writ of inquiry returned the plaint if cannot have [ 461} 
_ to diſcontinue ; per Eyre J. abſente Holt. Comb. 261. 
ws: 6 W. & M. in B. R. Reeve v. Goldega. 


The plaintiff brought an ain for 400]. for fo much money De: 177. 
PI. I. . Co 


| bad —_ received of him by the defendant, who pleaded an attain- e 


der of high tren in abate ment; the plaintiff replzed, that after the; 


attaind: er, and before the action erought, fe awas pardoned, unde petit —_— 
: | - ance by the 
fudicium On F408 lis and upon demurrer per Cur. the repli OO 


cation is ill concluded, for the words damna ſua ſhould have been gon of the 
left out, and of that opinion was the Court, and therefore rule e 
, WW | or an i 

was made that he might difcontinue without colts. 3 Mod. 281. ni bh 
Paſch. 2 W. & M. in B. R. Biſſe v. Harecourt. judgment js 

as none.— 
Show. 155. S. C. held per Cur. to be a d ſcontinuance. Carth. 1275 128, S. C. reſolved that this 
improper concluſion of the replicition made it in, for all the pleading was diſcontinued, becauſe the plea 
was in difability, and fo concluded; and the reviication was concluded as a plea in bar, and ſo no 
manner of antw:r to the plea, but a repl;cation at large, and as none at all; fo that all is diſcontinued 
for default of a replication. But if it had been concluded generally, Viz. petit judicium fi, &c. that 
might have been good. So the rule of Court wis, thit the plea was diſcontinued, and not that the 
bail (hall abate ; Tone nota. S. C. cited Ld. Raym. Rep. 338, 339. 


26, Difcontingance by FD of the Court may be aiter /peczal The Court 
derelict, but not after general verdict ; for in the caſe of a ge- ns 
neral ver Ct it would be the having as many new trials as the give leave to 


plaintiff pleaſes; but a zpectal verdict is not compleat and final; diſcontinue 


but even in that cafe it is a great favour, I. Salk. 178. Paſch. N 
8 W. Frice v. Parker. © a 
Mich. 


22 Car. 2. B. R. Hoiford v Boord, — after verdict the Court gave the plaintiff leave to dif. 
continue, paying coſts, Raym. 289. cites Mich. 1657. B. R. Eliton v. Drake. See D) pl. 1. 
It has been allowed after a cia! v erdict and an argument at lar, per Cur. 5 Mod. 208. in cafe 
of Keat v. Barker. — Comb. 363. Vaſch. SW. 3. B. R. Eaton v. Barker. S. C. & S. p. 


accordingly, 


27. In error, want of original was aſſigned fer error, the ori- 1:4. Raym, 
3305 


ginal having been 4% upon the death of plainti iff beloww's attorney ; _— 5. E. 
upon aſfidavit of this fact the lord W granted them a new ori- but S. p. 


gina, and that ſhould be certified, and a certiorari being brought, oes not ap- 


and PEAT, —— 


L1 4 
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Leving v. 
Calverly, 
S. C. and 
the caſe of 
NAvp ENV 
WINTER 
BOTTOM 
was there 
Cited ; and 
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and the original being certified, now the defendant in error 
would bring on the matter, in order to have his judgment af. 
firmed, and coſts; and now it was moved that this would be very 
hard upon the plaintiff, who at the time of the writ of error 
brought had good cauſe, though that were now cured by a new 
original; and for this the cafe of NarDoN AND WINTERBOTTOM, 
about 3 years before, was cited. But per Cur. the plaintiff can. 


xs to the cb. not diſcontinue his writ of error without leave of the Court; for 


jection that 
the plaintiff 


in error 


wouid loſe 


if you do not aſſign error we will aſfirm the judgment, and the Court 
will make no rule. 12 Mod. 561. Mich. 13 W. 3. Sir Richard 


Leving v. Lady Calvry. 


his coſts if the judgment ſhould be affrmed. Holt Ch. f. ſaid, that if the lord keeper had been of 


opinion that 


the plaintiff ought to he had his coſts, he would not have granted the liberty of filing 


A original before coſts were paid by the defendant, and the motion was denied. 


28. In debt the declaration awwos of Michaelmas term, and the pla- 


roll of Bafier term, and no continuancees entered; and upon de- 


murrer this was ſhewn to the Court as a daticontinuance, but they 


[ 462 ] 


ſaid that the practice is never to enter continuances till the plea-reoll is 
made up, though the declaration be of 4 or 5 terms ſtanding, 
1 Salk. 179. pl. 7. Paſch. 2 Ann. B. R. Curluis v. Padley. 

29. Plaintiff cam diſcontinue after rule for judgment niſi, &c. 
and then a peremptory rule for judgement for the defendant. 1 Salk. 
179. Paſch. 2 Ann. B. R. Turner v. Turner. 

30. After ſpecial demurrer, plaintiff had leave to diſcontinue on 
payment of coſts. 6 Mod. 82. Mich. 2 Ann. B. R. Williams 
v. Farrow. 

31. An criginal was 7 Ges. and the declaration 4was 9 Geo. and 
no continuances entered between the one and the other, This 
being moved in error of judgment given for the plaintiff, it was 
anſwered that the continuances might be entered at any time, 
and that when entered, the plaintiff is entitled to his judgment. 
The Court was of opinion that the - attorney cught to be puniſbed 
for making up a ſecond record, but that the plaintiff muſt. have his 
fudgment. 8 Mod. 243. Paſch. 10 Geo. 1. Hawker v. Hinton, 


(A. 3) Continuance. In what Caſes it muſt be; 
and how many Days muſt be given. 


1. I N @rtaint, when the parties have day in court upon verdict 71 
hear their judgmen?, the judgment ſhall not be given till the 
ath day, and the attaint ought to bear teſte after the 4th day of 
the judgment, and if not it ſhall abate. Br. Jours, pl. 42. cites 
9 All. 21. 1 | 
2. Quod permittat was brought of the plaintiff's own ſeifin in 
the debet & ſolet, and counted of being diſturbed of his way, and 
the defendant demanded the view and had it; and upon the 
view he had day as in plea of land, becauſe it is to recover inhert- 
tance ; and after appearance, upon a default, a diſtringas ſhall be 
awarded in licu of a petit cape, and thereupon he ſhall have day, 
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as in plea of land. Adjudged, &c. Fitzh. tit. Jour, pl. 35. 


cites Trin. 30 H. 6. 8. | 

3. Pone was ſued by the defendant in replevin, to remove, &c. 
and the writ awas et dic. prefato querent” quod ſit hie tali die, &c. 
and there were not 15 days betæuten the teſte and the return, and 
therefore was challenged ; per Littleton it is good; for before 
the flatute of York, a man need not have Is days in any caſe, and the 
flature is in attachment and diſtreſs, &c. and this pone is at the 
common law, and / dic. querent” ) is only to give prefixion to the plain- 
tiff; as in London the tenant vouched a foreigner, and they gave 
day to them in Bank, this nced not to have 15 days. Per Brian 
{dic.) countervails a ſummons, therefore ought to have 15 days; 
but contra in aurit of error, there is no proceſs, but the proceſs 
ſhall be by ſcire facias after, and dic. quer is to give garmſhment- 
to the plaintiff, and is nit like to foreign voucher, which Chock 
agreed, Br. Jours, pl. 54. cites 12 E. 4. 11. 

4. Per Jenney, venire facias lo be viewed againſt an infant need 
not have 15 days. Ibid. | 

5. And in aid-prayer by baron of the feme, he need not have 15 


days. Ibid. 


6. But pone ſued by the plaintiff ought to have 15 days; for 
this has ſummons againſt the detendant and others, when it is ſued 
by the defendant ; for then it is dic. quer', which was agreed 
by the clerks, Ibid, | | 

7. If afſiſe is brought againſ? 4, and ;udgment is given againſt Cro. E. 89x, 


27 7. , WTR - 892. pl. 8. 
them, whereupon all the 4 bring a writ of error, and upon a ſcire 7 POR gp 


facias quare executionem habere non debet one of them only appears, Lord Crom- 
and the reſt make default, and he that appears aſſigus errors by well, S. c. 


himſelf, and the defendant in the writ of error pleads in nullo eſt e 


erratum, the writ of error is diſcontinued; and in this caſe, chat this aſ- 


he that appeared ought to have prayed proceſs ad ſequendum fignment by 
t PP 8 prayea p 9 — 


ſimul; and thereupon judgment of * ſeverance ought to have en- ſe, without 


ſued; per Popham. Yelv. 3, 4. Trin. 44 Eliz. in caſe of ſuinga ſum- 
Ld. Cromwell v, Andrews. Wee 7 of 


the others, is as null and void ; and therefore, though the writ be good, yet they would award execu- 
tion; for the writ of ſcire facias quare executionem habere non debet is as a ſpur to cauſe the plain- 
tiffs to aſſign the errors; and when it is returned ſcire feci, and nothing done thereupon (for this aſ- 
ſign ment of errors by himſelf only is as if nothing had been done thereupon), execution ſhall therefore 
be awarded; and though there was now a year paſſed after the return, and at this time no judgment is, 
that there ſhall be execution, nor that any continuance was entered, yet it is not material, for there never 
ſhall need any other ſcire facias to be awarded, but execution ſhall be taken, when there is an apparent 
default in the plaintiff that he would not aſſign his errors; and therefore the writ was abated, and ex- 


ecution awarded. Noy, 44+ S. C. but S. P. does not appear. 
| * [ 463 ] 
8. Error of a judgment in C. B. for that the defendant being 
then and now an infant appeared by attorney, and not by guardian; 
he was admitted by his guardian to aſſign that for error; it was 
moved that the writ of error was diſcontinued, becauſe the entry 
z, od quem diem prædict. Carre per attornatum ſuum infra ſcript. 
where it ought to be per cuſtadem ſuum, & c. and three juſtices 
cæteris abſentibus were of that opinion; wherefore the plaintiff 
proſecuted a new writ of error. Cro. J. 250. pl. 2. Mich. 
8 Jac. B. R. Carr v. Baker. | 
| | ; 9. Dek: 
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9. Debt was brought upen four bonds to pay money; three of 


the ai, awere tried in Londn in Trinity term, and the fourth qwwar 
tried at Lent affifes afterwards, and there was not any continuance 
from Trinity term to Lent aſſiſes, which was much infifted upon, 
yet judgment was given for the plaintiff, Cro. J. 529. in pl. 8, 
cites Paſch. 10 Jac. B. R. Rot. 104. 

10. It was ſaid by the prothonotaries, that if a „%%, dicit i- 
entered in Trinity term, and a writ of enquiry of damages iſſiver 
the ſame term, that there needs not any continuance; but if it 
be in anther term it is otherwiſe. The Court faid, if it were not 
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z the courſe of the court they would not allow of it, but they would + 

Y not alter the courſe of the court, The words of continuance 

I] were, quia vicecomes non mifit breve. Godb. 195. pl. 280. # 

+ Trin. 10 Jac. C. B. Wetherell v. Green. ] 

5 11. An elegit taken out once may be continued 7 years; agreed 5 

N per Cur. Keb. 159. pl. 110. Mich. 13 Car. 2. B. R. in Wel- ö 

Y don's caſe. | _ 

i (B) Nat ſhall be a Diſcoutiunance. : 

| The courſe [I. HE courſe of the court of King's-Bench is to enter 15 E 

. ee cantinuamce upon the rell after iſſue or demurrer, and ten 

% that the 1 18 

8 plaintiff or to enter the continuance of all upon the back before judgment. Tr. 5 
defend nt 16 Jac, B. R. Sir GEORGE 'FKENCHER's caſe, by the clerks, 
dude ne N. 31, 32 Eliz. B. R. between RusszLl. Ax p Prat, by the 
plea atrer Clerks, and if it is not entered, it is error. See the principal . 
they have caſe, P. 16 Jac. B. R.)] = 


ut them- 
ſelves on the judgment of the court upon demurrer ; but this ought to be pending the plea; per Do- 
derioe J. and atirmed by others. 2 Roll. Rep. 111. Trin. 17 Jac. B. R. Anon. 


42. [2. If a pluries replevin be returned in Michaelmas term, that the | 
Ee 75 the defendant claimed property, and after rothing is done, nor any nf- 


derengants pearance nor continuance till Faſter term after, at which term they 
——— : appeared and pleaded, and judgment was thereupon given; 
Plaut though no continuance was between Michaelmas and Eaſter, yet 
may have this 1s not any diſcontinuance, becauſe there 15 not any continu- 
writ de pro- once till“ appearance; for the parties have not any expreſs day in cout, 
b. b. and where there is not any continuance, there cannot be any dit- =” 


banda, with- A 3 * 
out con- continuance. Tr. 38 Eliz. B. R. between Gawex AN p LuD- 


Sn A Sa 


tinuange of : doped. 8 
the reple vin, — adjudge l 9 | | | =. 
'though it be 2 or 3 years after; becauſe by the claim of property the firſt ſuit is determined. B 6 
C:o. E. 46%, {bis} pl. 26. S. C. but S. P. does not appear. —See tt, Default (L), pl. 1, 2. | R 
S.C. | . 
A a 
1 464] ; 5 5 n Ss 4 
Cro. C. [3. In a quare impedit in Banco againſ? tao, one pleads to iſue, 3 | 
1 and the other demurs, and a verdlict is given ogainſ? him vb pleads 1 
Lamb, S. C. 79 iſſue, and after ſeveral continuonces are made upon the demurrer, 1 
and judg= but no continuance is made upon the vertlict till judgment is given, but : , 
ment at- . . . 5 82 : ; 
n; for After judgment is given upon the verdict, and alſo upon the demurrer, 
ty the find- for the plaintif}, yet this is not any diſcontinuance, for it is nt the ſ: 
0 


inz ebe ver- uſe to make any continuance after verdi(t till judgment. M. 7 _ 
| B. R. 


dict, chat 
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B. R. between EINS AND SIR Johx Lanes adjudged in a writ defendant, 


„Which intratur Trin. 7 Car. Rot. 1165. Saint 
of Error, 7 | 5 ] | : whom it was 
found, is out of couit, and no day ſhalt be given to a det-ndant againſt whom a verdict is fund; be- 
cauie he has no Jay in court to picad any thing; but in this Cie day 1s only given to him who is to 
plead to the demurrer. | 


[4. In an eien firme, if the defendant at the day of niſi prius 2 87. 
at the afſiſes pleads, that the plaintiff entered into parcel of the land, 8. 3 


pending the writ, and the 7u/lices of niſi prius accept the plea, and 
diſmiſs the jury, though they do not give any day to the parties in 
Banco, yet this is not any diſcontinuance, although the plea is 


Judg'd, but 


by Tanfield 
Ch. B. in 


Fae a: aint 
Ne i a 


collateralz for the day of nit prius, and the day in Bank are but day fe u¹ι be 


one day ; for the Court in Banco gave day to the jurors in Banco, %% *y the 


. k udpe of mh 
aiſi prius juſticiarii ad aſſiſas vencrint, and to the parties day is 3 7.75 
given there abſolutely. M. 8 Jac. Scaccario, oIR HuGu BRowN's tht HA 
Ca5E, adjudged.) 4 — 
only the day within contaired, and that only in ſpecial cafes, viz. if the iſſue be joined, and ar tbe 
.<o.ng the evicence thire is a denurrer, in this cal the judge gives to the paity the day within con- 
tained, as it appears 10 Hi . Rot. $5. and Hill. 1 H. 8. accordingiy, in C. B. but Hill. 26 EIiz. 
Rot. 448. upon nenjuit at the atliizes no d 'y given; to if the party confeſs rhe ytt.on; and ſo if there be 
a %% of exe-prians, no day ſnall be given, cite Hill. 33 Eliz. Rot. 331. in B. R. Buc perhaps it will 
be ſaid, that theſe authorities do nut match with the principal caſe, becauſe it is upon a mater:al plea, 
yet he ſaid it is all one, „nd theref.re in caſe of a re! afe pleaded after the at cen inuance, this is re- 
corded, and yet no days given, az appear» Trin. 20 H. 8. Rot. „06. in C. B. and this was upon a 


new and collateral matter, as the principa! Cafe is, and ci ed Prin. 20 FV. S. Rot. 247. or 2447. 


upon an arliirement pleaded, and divers other precedents upon the ſame point. 


[-, If a man recovers upon demurrer, er by default, &e. and a 
writ of inquiry of damages is awarded, there cugit to be continuances 
ail tines betaveen the fir/t and ſecond judgment, otherwiſe it will be 
a diſcontinuance; for the firſt is but an award, and not com- 
pleat till the ſecond judgment upon the return of the writ of in- 
quiry of damages. Trin. 14 Jac. B. R. between PireE Axp 
AAk, by the clerks, 
AND SANDERS adjudged per Curiam upon demurrer.} 


Tr. 23 Car. B. R. between JExXXINGSs. 


8 


Roll. Rep. 
508. pl. 46. 
Pipe v. Al- 
gar, . E. 
Coke Ch. To 
faid that, as 
he remem- 
bered, it had 
been reſolve 
ed, that 
there was no 


need of any continuance, but Dodetidge faid, that the plea is at an end by the firſt judgment, but the 
clerks ſai , that they always uſed to make continuances after the firſt judgment, but ſome of the clerks 
ſaid, that after the writ of inquiiy is f-rved, it is not uſun 1 make any continuance. 2 Pulſt. 208, 
200. S. C. Coke Ch. J. ſaid, that it is good either way; and ali the cierks of the court being de- 
manded, anſue vd, that there was ny neceſhty to enter à continuance after the writ of inquiry awarded; 


and judgment atfirmed accordingly. 


6. But he needs nat in this caſe to make any continuance ter 


the ſecond judgment. Er. 14 Jac. B. R. | 
[7. If a judement be given upon nil dicit, a avril of inquiry of da- 
mages may iſſue the ſame term, in which the judgment is given with 
out any continuance, but not in another term. M. 10 Jac. B. 
per Curiam, and ſaid to be adjudged, and that the precedents 
are ſo. This is the courſe de B. R. but in Banco it is otherwiſe, 
for there the uſe is, that if @ 4vrit of inquiry be awarded return- 
able the next term, no idem dies is given to the plaintiff ; but other- 
wife it is in Banco Regis. Paſch. 16 Car. B. R. between LEMaN 
AN MayownDER, per Curiam adjudged in a writ of error, upon 
hearing the prothonotaries de Banco. Intratur Tr. 15 Car.] 


465 J 


— — 
Fol. 486. 


® Godb. 
195. pl. 280. 
Trin. 10 Jac. 
C. 6. We. 
therell v. 
Green, S. P. 
by the Pro- 
thonotaties, 
and ſeems to 
be S C. and 
the Court 


ſaid, that if it was not the courſe of the Court, they would not allow of it, but they would not alter the 
Court. The words of the continuance were, quia vicecomes non miſit breve. 
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465 Continuance and Diſcontinuance, 
(8. In an action of debt in an inferior court, if the defendany 


acknowledges the action at one court, and no judgment is entered at 
this court, but at the next court judgment is given for the plaintiff, if 
there be no continuance between the ſaid courts, this is a dif- 
continuance. P. 11 Car. B. R. between THoRNrON AND Wape, 
per Curiam adjudged, and a judgment given in York reverſed 
accordingly. Intratur M. 11 Car. Rot. 318.] 
In writ of (9. If a jrdgment be given in treſpaſs, or other ſuch action by de- 
1 fault, or upon demurrer, and a writ of inquiry of damages awarded 
2 judement returnable the next term, no continuance per idem dies ſhall be 
by default, given to the defendant, becaule he ig out of court by his own default, 
no day ought This is the conſtant courſe de Banco Regis.) | 
to de given 
to the defendant, becauſe he is out of court, & fine die. Sid. 16. pl. 8. Mich. 12 Car. B. R. Burges 
And ſo Twiiden ſaid it was adjuiged, 5 Jac. ibid. And Ibid. ſays, that according 
to this is the caſe of recovery in waſte by default, where upon the writ of inquiry the defendant had no 
day in court, and Cites 17 E. 3. 58. b. pl. 58. 


Ero. J. 445, [10. If the defendant in an action imparll till actabis Michaelis, 
* 4 at which day the term is adjourned to menſe Michaelis, to which 
35 Jac. day there is no continuance, but to octabis Flilaru after there is à con- 
B. R. but finuancr, this is a diſcontinuance. H. 10 Jac, B. R. per Curiam, 
— — between HuxSLEY AND OsBax.] 

Anon. S. P. and ſeems to be S. C. w—Where the defendant has day by imparlance to octabhis Mi. 
ehaelis, and nothing is done till octabis Martini, the plea ſhall not be hereby diſcontinued any time in 
the lame term; per Frowike. Keilw. 56. b. 57. . pl. 6. Mich. 20 He 7, 


11. If tenant in præcipe quod reddat wwuches M. au wouche; 
over N. ꝛ20%½%% comes by proceſs, and day rs given upon effeign betaween 
the demandant, the tenant, and M., &c. without mentioning of N. 
this 1s diſcontinuance of procets againſt N. though he never en- 


tered into the warranty. Br. Diſcontinuance de Proceſs, pl. 39. 


Cites 8 E. 3. 7. Fitzh. Voucher, 155. 
12. Præcipe quod reddat, at the petit cape the demandant prayed 
 feifmn of the land, and the tenant alleged diſcontinuance of proceſs, in 
as much as in the original the tenant is named J. S. of C. and in the 
qorit of wiew C. is left out, by which the demandant counted 
againſt the tenant, for the fault appeared in the record; quod 
nota, the default ſaved ſeiſin of the land. Br. Diſcontinuance de 
Process, pl. 49. cites 38 E. 3. 22. 1 
Br. Effoia, 13. Cgſinage the parties are at iſſie, and the tenant is by attorney, 


45 Vc, and the tenant himſelf is effoigned after the iſſue, there this is diſcon- 


tinued; for the attorney ought to have been eſſoigned. Br. Diſ- 


continuance de Proceſs, pl. 5. cites 40 E. 3. 34. 
466 ] 14. In debt it was agreed, that if he awho has made attorney be 


Br. Effoin, &fſaigned, and his attorney not removed, it is diſcontinuance of the 


* 3 6:85 proceſs; for the attorney ought to have been eſſoigned. Br. Dit- 
oY continuance de Proceſs, pl. 6. cites 45 E. 3. 10. 

15. If the plaintiff in debt caſts efjcign where he has attorney in 

court, and the effoign is adjudged and adjourned, there the proceſs is 

diſcontinued. Br. Difcontinuance de Proceſs, pl. 56. cites 45 E. 


. 
” 16. By 


A 
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16. By the ing of a protection the day is diſcontinued, and 
after the year and day, upon reſummons or reattachment, the 
| plea ſhall be recontinued ; but the plea may be revived by reſum- 

mons within the year upon the repeal of the protection. Jenk. 

26, 27. in pl. 50. cites 3 H. 4. 10. 
bY 17. A man had two attornies in formedon, and the one was ee. Br. Eſſoin, 
” Figned after appearance, and the other not, and the gn was ad- - Z cites 
Judged and adjourned, and after this matter was alleged for diſcon- * 
2 tinuance; becauſe the one was not eſſoigned, and by the beſt 
= opinion it is no diſcontinuance, and eſpecially becaufe the ex- 
ception was taken before the eſſoin was adjudged and adjourned 
but quære, for adjornatur, Br. Diſcontinuance de Proceſs, 
pl. 10. cites 11 H. 4. 33. | 

18. Avawry by one in repleuvin againſt three, and ſo to iſſue, and In aon 

the «ther tauo ſaid that th ey came in aid of he avozwant ; now if the Tue Oy 
bave nit day and continuance by the 2 from day to day all is difcon- . 1 


tinued; nota. Br. Diſcontinuance de Proceſs, pl. 22. cites proceſs in 
21 I. 6. 23. | the roll 
Y againſt one 
only, this is a diſcontinuance z and the ſame in treſpaſs againſt fix, and the meſne proceſs is continued 
againſt five only 3 but it may be amended, becauſe it is the miſprition of the clerk ; but otherwiſe if no 
day waz given to either of them. Br. Diicontinuance de Proceſs, pl. 38. Cites 21 E. 4. 3. 


19. Certiorari came into Middleſex to remove appeals and indift- 
ments, and an - ag Twas remanded into Middleſex becauſe the de- 
fendant ought to have pleaded not guilty and challenged twenty, by 
which the jury remained for default of jurors and raventy-four tales 
awarded, and this becauſe the proceſs ſhall not be diſcontinued, 
for nothing is recorded in Bank but the original; quod nota. 
Br. Diſcontinuance de Proceſs, pl. 52. cites 16 E. 4. 5. 

20. At the venire facias returned, the defendant ig riened and ad- 
journed, the habeas cor pore pguratorum ſhall have the fame day as the 
Hin kb by adjournment ; for otherwiſe it ſhall be diſcontinuance 
wi proceſs againſt the jury, Br. Difcontinuance de Procets, 
pl. 53. cites 21 E. 4. 20. ; 

21. In writ of error it was in a manner agreed, that avhere the 
parties are at iſſue and intratur, quod Jurata inter illos ogg in re- 
ſpeAau hie uſque tali die, & c. which it is not uſed to give, & idem 
dies datus eff partibus pradictir, &c. and yet no diſcontinuance. 
Er. Diſcontinuance de Proceſs, pl. 41. cites 2 R. 3. 9. | 
A 22. In afſiſe the tenant appeared by bailif7, and day tis given to the 
Z party aforeſaid, and not to the bail. 77 by name, he may plead divers 
pleas, &c. and yet well by all the juſtices except Brian; and 
judgment given accordingly; for the tenant 1s always party, and 
may appear by another bailiff after, or by attorney or in perſon 
and plead, Br. Diſcontinuance de Proceſs, pl. 34. cites 6 H. 7 
15. 
23. In writ of error, if th e errors are not aſſigned, and ſcire fa- S. P. Ibid. 
cias rheregf. ſued the ſame term, this is diſcontinuance. Br. Diſcon- F. 1 
tinuance de Proceſs, pl. 44. cites F. N. B. 

24. No diſcontinuance ſhall be by the death of a Aranger fo the 


original as of the 5. ayee in aid, vouchee, & c. viz. death of a ſtranger 
to 


4661 TContinuante and Diſcontinuance. 


to the writ between diviſions of the writ. Br. Diſcontinuance d- \ 
Proceſs, pd. 60. IE —— = \ 
25. In He the difendant appeared by bailiff, and pleaded, and 
continuance is taken, dies datus eff partibus pradiftis, & e. & non bali; w « 
and well, and no diicontinuance. Br. Diſcontinuance de Proceſs, 5 ö 
pl. 63. > : | T 
8 467 } | 29, In a cure imp 4 two at the pone, the ſheriff returns N 1 0 
= oy richrl as to one of them, and ſays nothing of the other, this is a diſcon- Wo « 
S. P. tinuance of proceſs. Jenk. 57. in pl. | = ] 
a 27. Error of a judgment in ene was aſſigned, that 75 day = 
the court of qua g:ve7 to the parties in a writ of inquiry of damages, fed non t 
1 allocatur; for the dojer:dont g not to have day, and the Plaintiff 14 79 1 ( 
and the er- altend at bie peri,; and ſo is the courfe in C. B. but it is otherwiſe = © 
gor aligned 2 B. R. Cro. E. 144. pl. 2. Mich. 3t & 32 Eliz. B. R. Mat: = « 
| reer. Hafal. | = : 
. 7. | * 
4 » 43» Nich, 29 and 22 Elie. B. R. incaſe of Prefton v Tooley. S. C. cited Roll. Rep. 31. N 1 
2 by Coke Ch. J. that judgment was affirmed And the ſame difference between the courts of B. R. and 1 
: C. B. was reed dy all the clerics in the prenc'p 1 Cat» there. 1 1a. 12 Jars b. K Cobbe v Fieydon, 3 : * 
34 — 8. C. cited accordingiy. 11 Rep. 6. b. in Sir John Heydon s caſe, which was an action oi . 
*4 treſpa's aga rj? A. B. ard C.—A. confefſid judemert, and R. and C. i pleaded me guilty, ard | 1 
4 Jeveral v WEIT AWATeCd to ity the Aue, &c. but s day wes fiver ts A. 1 ; 2 
? L 
[+ 28. Proceſs was ſerved by a ferjeant at mace within a franchiſe ; by (| 
i; but becauſe he was vit an gficer to B. R. he cannot be examined, Wt 
1 and conſequently there is a diſcontinuance of proceſs. Arg. Palm. = +6 
4 103. cites 41 Eliz. Willet v. Croſby. . „ 
1 29. After judgment in a Court of Picpoauders in an action on W t 
4 the caſe for words, it was aſſigned for error, that a writ F inquiry W tec 
N F damages awas awarded, and ns day given t4 the plaintiff ; and this 3 tn 
3 was held to be error. Cro. E. 773. pl. 2. Mich. 42 & 43 Eli. p 
E B. R. Howel v. Johns. | a 
„ Noy, 120. 30. Judgment in trover in Shrewſbury court by default, and a 1 
N . writ of ing, of damages was returnable the next court, at whict: 
C S. C. ang day the plainti appeared, and the writ was returned ſerved ; but a: 
4 judgment furata ponitur in reſpectu uſque ad proximam curiam, and the day tf 
4 teverſed. expreſſed certainly; and then the plaintiff appeared again, and the tt 
k Jurata ponitur in reſpectu to the 10th of Fune, but the plaintiff did 1. 
5 net appear on that day, nor had any day over, and yet jurata ponitui 
4 in reſpectu again, to ſuch a day, at which day the jury appeared, x] 
< and gave 201. damages, for which the plaintiff had judgment, and 150 
* likewiſe for his colts. It was aſſigned for error, that the plaintt % 
I not having day at the laſt adjournment over, all is diſcontinued ; ' 
A for by the firit judgment the defendant is out of court, but the B. 
5 plaintiff attends de die in diem, his judgment not being perfect 
i till the damages are inquired; fo that the plaintiff having day to Qu 
4 the 10th of June, and he then not appearing, the Court ex officio W. 
b ought not without prayer of the plaintiff to make continuance of 2" 
8 the jury, for this always ought to be at the prayer of the plaintiff; *. 
q quod fuit conceſſum. Yelv. 97. Hill. 4 Jac. B. R. Harrington . 
by v. Launſdon. | | | | 2 : 
£ 31. Another difcontinuance as aſſigned, becauſe the jury 1045 
9 continued aver by a ponitur in reſpectu, which never Hall be unleſs 
I upon 
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vpon an iſſue to be tried between the parties; for the jury upon a 
writ of inquiry of dainages, is only an inqueſt of othce, which 
has no other continuance than by a non miſit breve by the oflicer 
or the ſheriff; quod fuit conceſſum per tot Cur. and judgment re- 
verſed. Ibid. 
VS 32. Maut of an et __ was aſſigned for error in Ireland; the 
; defendant in error pleaded that ſuch a day an original avas filed and 
3 concluded to the county, and thereupon the judgment. was reverſed. 
But this judgment there was revericd here becauſe the matter was 
EZ wiſcontinued; for the detendant concluding to the country where 
= the matter of bie led ſhould be tried by the recard, V1z. wi.cther the 
original writ was delivered or not (becauſe that ap pears of record) 
and then the plaintiff in error net replying or demurring upon the plea 
oßthe defendant, the whole was diſcontinued. VIV. 117. Mich. 

5 Jac. B. R. Seintjohn v. Commyn. 

33. A diſcontinuance can never be objefted pendente. placito before | 
judgment, tor it may be continued at the ple of the court; [ 458 ] 
but after judgment in another term it may be well rejected, and 
no continuance can then be entered; fic dictum fuit. Cro. J. 
211, in p. 3. dich. 6 Jac. B. R. 

34. Three executors recovered in C. B. in debt by default. The 
dafendant brought error, and aſſigned a 4% ontimuance, vit. that 
the ſuit being by three executors, and at 2 day, which th ey had 
mY.” : 2 7:11 upon a continuance, tvs 9y appeared ; and by the ſame 
roll, day was given to all three upon another roll. Per tot. Cur. 
this is a diſcontinuance, and cannot be amended ; for credit ought 
to be given to the roll, and therefore non conitat that more than 
two appeared, and that the third made default, which is a non- | - 
proſecution of the. defendant at that a and jhall go to all three 
afterwards, and judgment was reveried. Yelv. 155. Trin. 7 Jac. 
B. R. Paſton v. Luther. 

35. Error of a fadgment in B. R. in debt. A ſecire facias was 
awarded ad oudiendum errores returnable 11 Man, 18 Fac. and 
there was m2 any fuch day of atjournimet in the Fxcheauer=chamber ; 
therefore it was holden to be a diſcontinuance. Cro. J. 620. pl. 6. 
Mich. 1 Cave v. an 

30. When an e 15 pound againſt ee be defenant, it is not mate- 
75. lu nether he has day given him to appear or not; for he demands 
W :10! thing, but to diſcharge himſeif, though true it is that ſometimes 
ae has been given, but it is nat neceſſary; but the plarntif ought always 
's oppear, Cond {9 have day by the cork Palm. 323. Hill. 20 Jac. 


B. R. Rogers v. Allen. 


37. Aſter judgment by default in aim en te caſe, writ of in- Ibid. ſays, 
e of damages avas awarded. Error was afligned tor that no day _ _ 
was given to the defendant; but adjudged that ns day ought to be we i 1 
Se to the defendant in ſuch cate, becauſe by the jud, : ent he the c very 


was out of court, & fine die. Sid. 16. pl. 8. Mich. 12 Car. 2. 3 by 


b. R. Burges v. Pierce. | were, upon 
the writ of 


inquiry, the delendan: had not an; day in cou: t. 17 L. 3. 58. 
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38. It was aſſigned for error of a judgment in P. that one day of 


continuance between the plaint and the iſſue was on a Sunday, and ſo 
non dies juridicus; ſed non allocatur; for per Cur. it is void, and 
as no continuance, and fo being after a verdict is aided, and judg- 
ment affhrmed niſi. 2 Keb. 448. pl. 15. Hill. 20 & 21 Car. 2. 
B. R. Hele v. Davis. | 
Sowherethe 39. Error to reverſe a judgment was aſſigned, that one of the 
eee continuances was zo a certain day of the mouth, whereas it ought to 
iran ca- be ad proximam curiam; and judgment was reverſed niſi. Sty. 


_—_ 70, 71. Mich. 23 Car. B. R. Knipe v. Johnſon. 


whereas the ceurt was net beld till the 26th day; Roll Ch. J. ſaid, that perhaps the viz. may be void, 
yet judgment was reverſed. Sty. $57. Paſch. 24 Car. B. R. Pay v. Paxted, 


40. A ci. fa. iſſued againſt ſeveral tertenants ; but the pars! de- 
murred for the infancy of one. After his age a re-/ummons iſſued, 
but before the return thereof one of the tertenants died, who was re- 
turned ſummoned both upon the ſci. fa. and upon the re-ſummons, 
By this all the proceedings on the ſci. fa. are diſcontinued, and the 
parties out of court,. and the death of one tertenant puts the 

whole without day; and Holt Ch. J. cited Kelw. 69. & Fitzh. 
Abr. tit. Error, 7. Carth. 200, 201. Mich. 3 W. & M. in B. R. 
Blake & al' v. Gell. | | 

41. Appeal de morte viri carried down to be tried by niſi prius; 
appellant did nat put in the record ; held neither nonſuit nor difcon- 
tinuance, but appellant to pay coſts. 12 Mod. 65. Mich. 6 W. 
& M. Sutton v. Sparrow. 

[469] 242. In debt on a by-law in the Mayor's Court for refuſing to 
ſerve as ſheriff, the plaint was levied on the 15th November, and 
then the defendant gave bail to appear the next day, viz. the 16th, 
and inſtead of continuing from the 15th to the 16th, day is given 
from the ſaid 15th day of November ts a certain day in une, and then 
the entry is, that the catſe <vas removed by hab. corp. 10 C. B. and 
ſent down by procedends, This was held to be a diſcontinuance, 
and not amendable, being upon a demurrer. 12 Mod. 669 to 
690. Hill. 13 W. 3. City of London v. Wood. 

43. Capias &f proceſs muit have continuance, and therefore muſt 
be from term to term; but writs of execution need none, and there- 
fore you may have a longer return. Per Cur. 12 Mod. 506. 
Paſch. 13 W. 3. Walker v. Humphry. h 

44. In an information for a libel called the Obſervator, the venir? 
facias wwas tefied in Trin. term, returnable Die Lune the 1 day of 
Mich. term following ; but the diſtringas bore teſte Die Martis the day 
fell;wirg (id eſt) the 24th of Nov. whereas it ought to have been 
the day of the return of the venire facias; and this was held to be 
a diſcontinuance and not amendable. Mich. 3 Ann. B. R. The 
Queen v. Tutchin. 

435. Appeal of murder againſt B. he demurs to the bill of appeal 
and pleads cver to the felony, upon which ifſue is joined and a wenirt 
facias is awarded with a ceſſet proceſſus until the demurrer be deter- 
mined, It was objected that here was a diſcontinuance of the 
tur, the entry being quod ad triandum exitum prædictum ceſſet 
| 19 | proceſſus, 
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proceſſus, 8c. whereas the venire ſhould have been continued 
with a vicecomes non miſit breve. The Court held this no diſ- 
continuance, but that it was the moſt proper way; for it is vain 
to proceed to iſſue until the demurrer be determined; for if the 


bill abates there is an end. 11 Mod. 232, 233. Trin. 8 Ann. 


B. R. Smith v. Bowen. 


(B. 2) What a Diſcontinuance, and what a Miſ- 


continuance. 


1. 5 COND deliverance was brought again an abbit and com- 

moigne, the plaintiff did not come, they prayed return irreple= 
viable; and the Court ſaw the original, which was abbot and co- 
canon, by which the Court faid that he ſhall commence again to 
this variance, and ſo ſee that this is miſcontinuance. Br. Diſcon- 


tinuance de Proceſs, pl. 17. cites 21 E. 3. 49. 


2. If capias be awarded where diſireſs ought to be awarded, and 
the defendant is taken and ameſned, he ſhall go quit, and the proceſs 
ſhall iſſues where it firſt iſſued out of courſe, and diſtreſs ſhall 
iſſue; for it is miſcontinuance and not diſcontinuance, Br. Diſ- 
continuance de Proceſs, pl. 57. cites 47 E. 3. 14- 

3. Debt againſt 3 executors, proceſs continued till the pluries capias 
ſerved, and they made default, the plaintiff ſued exigent againſt 2, and 
pluries capias againſt the 2d. and the one rendered himſelf at the exigent, 
and the others did not come. Per Hull, ſue new exigent againſt th:m 
all, and make amendment «where the proceſs fir/t iſſued cut of court. 
Per Hank, he ſhall anſwer, for he, auh comes in by one writ where 
he cught to come by another, Mall anſwer. Br. Ditcontinuance de 
Proceſs, pl. 11. cites 12 H. 4. 17. 

4. And per Parning T. 10 E. 3. where petit cape ifſued for grand 
cape, the proceſs is not diſcontinued; and ſo it cem only mrſconti= 
nuance becauſe they have day in court, and therefore the executor 
ſhall anſwer as it ſeems. Ibid. 


20 of 100 acres of land omitting 20, and therefore by award he 


ſued new writ of view; for the procets is not diſcontinued, 


but miſcontinued. Br. Diſcontinuance de Proceſs, pl. 18. cites 
7 H. 6 

6. Detinue of charters, proceſs iſſued at the exigent, which was al- 
leged fer diſcontinuance of proceſs ; tor exigent lies not in this action, 
and it was adjudged miſcontinuance, and not diſcontinuance, by 
which they commenced where the proceſs firſt iſſued out of 
courſe. Quod nota. Br. Diſcontinuance de Proceſs, pl. go. cites 
8 H. 6. 29. | | 

7. Detinue of a box with charters and muniments, defendant came 


by the exigent, and the plaintiff counted in ſpecial of a charter, by 


which J. e his father, & c. and now becauſe it is of a char- 
ter of land, therefore exigent ought not to have iſſued, but this 
did not appear before the count, by which it was taken mi/con- 

Vol. V. Mm tinued 


14 


5. Pracipe quod reddat of 120 acres of land, the vrit of view 
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tiuued but not miſcontinued, and the defendant appeared, and pleaded 
as F he had nit come by exigent, by which he pleaded 1 in bar. Br. Ex- 
igent, pl. 26. cites 8 H. 6. 29. 

8. Note, that if exigent be awarded in a caſe avhere it does not lie, 
es in action upon the cafe before the flatute rf it, the proceſs is illy 
continued, but is no diſcont! muance. Br. anance de Pro- 
bels, ph Ot. cites 10 H. 7. 27, 

9. In treſpaſe, the i joined 2 i Mues, the one in I.. and t! 
ether in Midaleſex, and venire facias ifſued te the ' ſheriff of Middle 
avhs tried b5th ; and by the belt opinion, this was mitcontinuance 
of the other iſſue in L. and not diſcontinuance ; for it /hall be iu- 


tended that ſeveral venire facias' 5 N to try bath. Br. Ditcontinu- 


ance de Proceſs, pl. 62. cites 11 H. 7. 5. 

10. In precipe quid reddat ga baron and fome, the baron ma. 
flefault, and the feme prayed to be and was received and pleade di 110 
bar, and it was found with the demandant and he prayed his 
judgment. Per Wood J. this is a mifcontinuance, but per 
Vaviſor J. it is a diſcontinu uance. - Kel JT. a. b. &c. pl. 2. 


— 


Trin. 13 H. 
©: whore i? 11. P recite lad reddat, the venire fa cias abt returne d before the 
me: ty re. eommen day, Per Frowick Ch. J. this is no diſcontinuance of pro- 
proces ceſs, but miſcontinuance of it; for 7h 'y have day in court but not juch 


exght 1: core @ day as they cuglt ty have. Br. Difcontinuance de Procels, pl. 23. 
pere. 21 H. 7 7. 16. 


= 333 
wif proceſs be axverd:'d termin Trinit. returnable terminos H Jari, this is diſcontinuance of procef;, 
oy *cauſe one tem m ne 15 ag ety therefore this is 1 per him. But Brooke lays, z2uære 


inde; for the pla 7 B.. ay de * ©; „elf. Ibid. An ir " ex:nont be returnable 2t a oo this! 
miſcontinuance, and not diſcontinuance, but he 22 bt ts tage 5 mt. athi; and allocatis comitatus ſhall vi 
grartide Quære, for it ſeems that the one and the other is error. * Bulſt, 144. Arg. cites 


S. Co 


S. P. Ibid. 12. There is a 2 betzveen diſcent! nuance and pared without 


bk 2 * cites 
* . day, for the 4% guntiunuauce * puts the party 13 new 7 1 but I 
Br. N. the parcel is colt Lond day this may be revived by a FOſLUNNIGHS or re- at- 


wg da tachinent ; for the original remains. Br. Diſcontinuance de Pros 
pl. 529. : 
Cites S. C. ccls, Pl. 43+ 


Ws 59.7 1 A miſcontinuance is where the continuance is ade by undue 
in II. 
5 P, proceſs ; but a d. iſcontinuance is where ns continuance is mude at all. 


Jenk. 57. at the end of pl. 5. 


L 471 ] (C) Continuance per Item Dies. 
Li. JN an action of debt in a borough court, if proceſs iſſues ts the ſer'- 


feant, who returns his precept ſerved againſt the defendant, 
and thereupon a day is given til! the next cour t for the plaintiff to de- 
clare againlt the defendant, and it is t entered, that idem dies datus 
% defendenti, this is a diſcontinuance. P. 3 Car. between Cal AD 
axD VAUGHAN adjudged in a writ of error, and the judgment 
given for the plaintiff upon nil dicit in the borough court of 
Oakchampton in Devon. reverſed accordingly.) ra, I 

2. 
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- * - * * * * 7 
F2 It a plain be entered in an inferior c,; that hslde Pl. 7 


A* 


oF 
* 


Pre- 


foriptiny and there the defendant inipurle, and thereupon a day 1s 2 


given to the parties till the next court there to be held, without limit- 
119 any day when the court fhall be held, biet it ts lege after in the 
recerd, at which court, ſcilicet, ſuch a day, hid ſecundum confuetudinem, 
&c. this is good, and no diſcontinuance, becauſe it may be, that 
they have not any certain day, but may hold a court when they 
will, as at the creat feihons in Wales; and it thall be ſo intended, 
when it is ſaid, that at the next court held ſecundum confuetudi- 
nem, &c. Mich. 7 Car. B. R. between JESSON AND Lax, per 
Curiam adjudged upon a writ of error upon a judgment given in 
Coventry Court, and the book of 9 Eiiz: D. 252. denied, and 
{aid that there were other apparent errors for which the judg— 
ment was reverſed. }] | 

3. [But] if a plant be entered in an inferior court, and the 
defendant being ſummoned appears, and the plaintiff declares, and 
thereupon the defendant impoarls till the next court, and then pleads int 
bar, and thereupon the plain impoits to the next court to reply, and 
there 119 day is given t5 the defendant, biit ot the next court the plain- 
tf deju, this is a diſcontinuance, for ve dics gg to have becit 
given to the dejendant. Mich. 8 Car. B. R. between AUGCwWIN AND 
Loxo RogpraTs adjudged in a writ of error, and the judgment 
given in the hundred court of Penwith in Cornwall reverted. 
Intratur Mich. 7 Car, Rot. 96.] 

[4. In a ſerre facius upon a recognizance of the peace againit J. S. 
who was bound by it to keep the peace, the defendant imports and 
day is given ts him, and idem divs 4 is not given to the plaintiff, yet 
this is not any diſcontinuance, becauſe the king is party in it; and 
when the Lg is party no day is given to hin, for he is always 
preſent in court. M. 19 Car. B. R. between THE KixNG ANn 
Greet, per Curiam.)] | 

5. In debt, the pluintiff and defendant both nÞpeared by their at- 
tormes, and.day eas groen 19 bath the parties in flatn qu nune, falvis 
portions, Fe. till 8 Hill. at which time the dfendant made default. 
Held that the plaintiiF ſhould not have judgment, but he mult 
fue out further proceſs; becauſe dies datus is as ſtrong as an 
imparlance. Mo. 79. pl. 209. Mich. 8 & 9 Eliz. Stukely v. 
Thynn, | ; 

6. In a court of Piepravders the adjournment was entered idem 
dies datus eſt, where it thould be cadem. hora, and yet held good. 
Mo. 459. pl. 637. Mich. 38 & 39 Eliz. Anon. 

7. In error to reverſe a common recovery, plaintiff brought a .. fe. 
agunſt the heir and the ter-tenants. ie heir appeared, but nihil 
dicit, and four ter-tenants being returned warned, pleaded, hat 
two of them were tenants of fuch land avith A. and B. who were nt 
warned nor I named, and demanded judgment of the writ, &c. and 
thereupon the plaintiff demurred, and on pleading this plea m 
Mich. term. dies datus t partipus prediftis till Hill. term. It was 
moved, that this was a diſcontinuance of the whole; for the heir 
here nil dicit, and ſo nihil ought to be entered againſt him, and 
not any continuance, - but that the dies which is given partibus pre- 

| Mm 2 dictis, 


„ C} S. 
judgeda, 
three jul- | 
tices, dubi- 
tante Crook 
J. but no 
mention is 
there of tl. e 
court being 
Leid ſuch a 
diy, fecun- 
dum conſve- 
tudinem.— 
S. C. cited 
by Twitc n 


J. 


7 Fol. 487. 
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diftis, is intended only to thoſe tenants on whoſe plea the demur- 
rer was, and not to the heir, and that fo all is diſcontinued ; but 
it was anſwered, that it was conzryred 79 r heir as well as t9 the 
2% pleaded ; for it is partibus prædictis inde, &c. and all the 
Court, præter Gawdy, held the continuance well enough. Cro, 
E. 739, 740. pl. 13. Hill. 42 Eliz. B. R. Holland v. Dauntzey, 

8. Action upon the ca/2 in the Court of S. The deſendant aua. 
ig ned, and had day by ei, and the plaintiff had the ſame day, at 
which day the &deerdant, being demanded, appeared not, but made 
default, & habuit diem per defanl! ſecundum corifuetudinem wile pra- 
dich given by the Court, (viz. fuch a day,) at which day & parties 
appeared, and judgment was given againſt the defendant by nihil 
dicit. Adjudged that no day could be given him when he 
was out of court, and the cuſtom alleged of giving day cannot 
help it; for no cuitom can help that which is againſt common 
law and an apparent diſcontinuance, and therefore judgment was 
reverſed. Cro. J. 357. pl. 15. Trin. 12 Jac. B. R. Peplow v. 
Rowley. | 

9. After judgment in the grand feſhons in Wales in e of dar- 
rem preſentment, error was aſſigned that P. one F the three defend- 
ants appeared, and caſt an eſſain, but that the other two made default, 
<vhereupen re-ſummeons iſſued againſt} them returnable Die Martis next 
felloxwing, and at the next day they ca an effoin, which awas chats 
lenged and denied, and becauſe there was not idem dies given to 
them two, as there was to the firſt when he appeared and was el- 
ſoigned, and that there ought to have been one eſſoin allowed un- 
to them, it was inſifted to be error; ſed non allocatur; for idem 
dies ſhall not be given when they make dejault, and after once default 
and re-ſummons an eſſoin is not allowable, by the exprefs words 


of the ſtatute of 12 E. 2. Cro. C. 341. pl. 6. Hill. 9 Car. B. R. 


Cort v. Biſhop of St. David's. - 

10. When day is given before the count, it is called dies datus ; but 
when after the count it is called an imparlance. Hard. 365, 366. 
Paſch. 16 Car. 2. in thc Exchequer. 


awarded, and the diſendant affears upon the exigent, ard bas dir: datut, and after makes default, 2 
diſtringas ſhall ifjue, and upon this returned nihil, there ſhall iſſue three other capiafes and exigent ; 
| but otherwiſe it ſeems after imparlance. Br. Continuance and Imparlances, pl. 1. cites 19 H. 8. 6. 


— 


11. It was moved for error of a judgment in Briſtol, that in cn 
of the continuances (idem dies datus eft partibus prædictis) it is not ſaid 
per Cur, But ruled to be well enough, it being all as one act, but 
it would be otherwiſe in the verdict. Comb. 285. Trin. 6 W. & 
M. in B. R. Hawkſworth v. Hawkſworth. 5 


(C. 2) What Days ſhall be ſaid the ſame Day. 


1. N OTE, that every adjournment is a ſeveral day in aſſiſe, but the 
| day of nifi prius, and the day in Bank, are all one day, but 
ue 10 all intents, Br. Jours, pl. 60. Cites 47 E. 3. 1, 2. EN 

b 2. Note, 


Continuante and Diſcontinuance. 473 


2. Note, that the /-/ day of the niſi prius, and the fourth day after, 
and cight days after or more, which the juftices take to be adviſed, are 
but one and the ſame day, and when they give their judgment, this 
ſhall have relatien 1% the fir}? day, fo that if protection ſhall be cat 
at the firſt day, which is expired meſne, yet this ſhall ſerve, and 
ſhall be allowed. Br. jours, pl. 83. cites 10 H. 6. 4. 

3. $ of default recorded upon tenant for life, where he in reverſion 
prays Io be received after. lod. 

4. And where a man fails of his record at the day, and the fair is 

recorded, and after (but before judgment ) he brings the record in, this 
ſhall not ſerve when judgment is given; for this ſhall have a re- 
lation to the firſt day, Ibid. - 

5. The * day of niſi prius and the day in Bank is all one and the “ S. P. to 
ſame day; for if protection be caſt out at the nifi prius, and re- FT way 

: , . plea meine 

pealed or expired by the day in Bank, yet it ſhall ſerve the defend- þerycen the 


ant; for it was good at the firſt day, and the firſt day and the dag of _ 
> X e 5 prius and the 
other day are all one day in law. Br. Jours, pl. 11. Cites 35 4% in Bank, 


H. 6. 58. but not to 
| | | make good a 

ſecond writ purchaſed and teſted meine between thoſe days. Br. Tours, pl. 14. cites 40 E. 3. 38. 
Br. Niſi prius, pl. 5. Cites S. C. S. P. fo that a releaſe made meſne between theſe two days 
cannct be fleaded in Ban; out it ſeems that a releaſe made meſne between the day of wenire facias re- 
turned, amd the wwrit of rift privs axvarded, and the day of niſi prias, may be pleaded at the day f nifs 
frizs, Ibid. pl. 31. cites 21 H. 6. ro. 6 

It is not one and tt e ame day te a intents ; for if a man caſts protection at the day of niſi prius, evhich 
is repealed at the day in Bank, yet this hi have the default of the defendant at the day of niſi pr ius, 
and if he appears at the day in Bank it ſuffices, Br. Jours, pl. 32. Cites 21 H. 6. 20.— 8. P. 
Ibid. pl. 35. Cites 4 H. 6. 9. | 


6. Theſe words ab c Sante T rinit ſhall be intended ab 2410 
die cab Sandtæ Trinit', and ſo ſee that to this intent the :/7 day 
and the fourth day, and all days meſne ſhall be intended one and the 
ſame day. Br. Jours, pl. 57. cites 21 E. 4. 43. 

7. All the parliament is only one and the fame day. Br. Jours, 


pl. 91. 
(C. 3) How conſidered. 


1. IN debt the defendant was condemned, and ca' ſa” iſſied, and 
after exigent thereupon, and he came upon return of reddidit 

ſe, and pleaded a releaſe of the plaintiſ made after the execution, and 
frayed ſcire facias thereupon againſt the plaintiff to confeſs or deny the 

| deed, and had it; quod nota, and fo fee that this is not day to 
plead, but upon the ſcire facias to confets deed, &c. Br. ſours, 
pl. 68. cites 22 Aſſ. 91. : 
2. Error upon an iudict ment of treſpaſs, which fupps/es the treſpaſs 
Die Jovis proxims poft diem Pentecgſtes, and it was affigned for error, in 
as much as all the aweek ⁊uas Pentecoſt ; per Weſton, Pentecoite di- 
Citur a penta, quod eſt quinque & coſte, quod eſt decem, quod eft 
quinquies decem dies poſt Paſcham, and this day is Dies Domi- 
nicus, wherefore plead over; quod nota, by which he pleaded 
no ſuch vill of B. without addition, &c. Br, Jours, pl. 27. cites 
7 H. 6. 39. | 


Mm 3 3. Note 


— 
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- Note where a man is no/uted this is referred to the day which 
he had 7 mn court, a and v to the whole term ; ; wwe nota. Br. Jours, 
pl. 67. cites 9 E. 4. 24. | | 

1 4 Sce and note that the engil 2 the fraſl is not part of the feaſt, 

r. Jours, pl. 65. cites 15 H. 7 


(C. 4) At what Time, and when the Parties ſhall 
be ſaid to have Day in Court. 


1. * Præcipe ond reddat the grand ond was returned tarde, and 
the fenant came and na defence and rmparled, and after came 
and ſaid that the writ was not ſerved, and was received to it, and 
therefore it ſeems that ſuch a day is not to appear; for if it 
ſhould, then the default ſhall go quit, which ſhall not be, but 
ought to be ſaved. Br. Jours, pl. 92. cites 22 E. 3. & Vitzh, 
Brief, pl. 393. 
2. Where the /ber:# dees nothing at the alias, nor at the pluriet, 
by which ſt ued writ to the coreners to make replevin and to attach the 


2 5 ff to anſwer to the contempt and to the party, and after dij 1005 


agairft the ſber: ff 5 and becauſe no ſunimons was awarded againſi the 
plaintiff to receive his beate, therefore it is faid that he has no day 
in court, and if he comes at the day he cannot plead ; by which 
when the plaintiſf came at the day, he was not luffered to plead, 
but was compelled to find pledges de profequends © de returns haben 


fi, &c. and to ſue writ to the coroner to make deliverance and 15 


attach the party, and upon the return of 1 thoſe avrits he hath da; 
in court, and may plead, and not before. Br. Tours, pl. 14: 
Cites 43 E. 3. 26. 

3. In replevin, at the Pleries the ſheriff did nothing, by w 2 
ſued proceſs of contempt t9 the coroners ts allach t the ſheriff to an Wes 
to the contempt, but mentioned nothing of ſummoning the defendant 10 
anſeber; and they returned that the ber. ff ts attached, and that th, 
cannct have the wiew of the beaſts to make replevin,. by which ified 
diſtreſs to the ſheriff and witheruam de averits def”, and at the « iy 
the afe ndant came and prayed that the plaintiff gave deliverance of te 
withernam, and faid that the beaſts of the plaintiff are dead in pound 
in default of the plaintiff, & non allocatur, for he has no day in 
b AR but the plaintur was compelled to find turcty de return 
habendo fi, &c. and pledges de proſequendo and writ to make le. 
liycrance af the ſirſt diſtreſs to the coroners. Br. Jours, pl. 7 
cites 44 All. 15. h 

4. He who is eutlawed and has charter of pardon, and the plaii 
tiff is ready in court, ſhall nat be bound to anſever in:mediately, but 
{hall have ſcire facins againſt him ts ſay why the c. narter ſhall nt 


Le all:wed; for neither the plaintiff or defendant have day in 


court till the ſcire facias be returned. Br. Jcurs, pl. 73. cites 
40 E. 3. 15. | 

5. The party has no day 79 anfaver ion proceſs of contempt till 
the attachment, Br. Jours, pl. 22. citcs 11 UI. 4. 87. 


6. In 
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6. In replevin, the plaintiff prayed aid of A. R. auh was ſeiſed in S.P. and fo 


2 and leaſed to him for years, there the prayes may Join in aid at the 3 
firſt day in perſon, and not otherwiſe; but he may join by his attor- pl. 79. cites 
noy at the day given by Pio eſs ; contra at the firſt day when the te- 11H. 4: 28. 
_ prays. Br. Jours, pl. 58. cites 2 H. 6. 1. | 
. Replevin & alias & pluries, and after proceſs of contempt iſſued 
cs 5% the [he riff, and he anſwered that he had ſerved this writ, and 
that no other ⁊urit came to him, and the defendant came and prayed 
that the plant F. count againſt him, & non allocatur; for the plain- 
tiff has no day in court now, but c/y the ſhe riff has day i court 
to anſaver to the contempt. Br. Jours, 82. cites 2 H. 7 55 
8. At the d. 'y that the ſheriff returned mandamus 1 alli, XC. 
gucd nullum dedit reſporfum, and yet the de fendant was permilled 15 
appear to plead to ifliie. Dr. Jours, pl. 87. cites Fitzh. Procels, 13. 


(C. 5) Day in Court. Necellary in what Cafes. [ 4753 
OTE per Luddington and Fitzjohn, if a man who is 
4+ YT debtor to the king of record be in per/4n in the Exchequer, he 

hall be compelled to anſwer without proceſs or day in court. Br. 

ſours, pl. go. cites 40 Aſſ. 35. | 

2. Contra per Fitzjolin, if it be upon ſurmiſe „ and is not deblor of 
record, Ibid. 

3. In debt the pla: auf recovered, and he was not ſuffered to come 
after, and confeſs his gree or ſatisfattion ; for he has no day in 
court. Contra ibu recognizance, for this commences w ithout 
original; but writ of debt has day in court, and therefore ſhajl 
have ſcire facias, Br. Jours, pl. 77. cites 47 E. 3. 24. 

4. In writ of error the plaintiff caiinct be nonſuited, for he has no 
day in court upon it, but upon tie feire facias; and e contra 14: 
writ of falſe judgment. Br. Jours, pl. $0. cites 20 H. 6. 18. 

5. A man who is outlawed cannot come gratis without day in 
eurt, and plead a plea in the difchar ge of the outlawory, Br. jours, 
pl. 80. cites 22 H. 6. 23. 

6. Debt by the king, which paſſed for him by nife prius, and before 

ve day iu Bank the ng pay ond Hin all debts, treſpaſe es, &c. and 

Mes the king at the day in Bank had judgment, and a Ver fucd EXECH= 

7:51, and the defendant pleaded a releaſe, and the ting as barred ; 

tor the defendant had no day to plead it beſore, tor the day of the 

niſi prius and the day in Bank are all one, and the defendant cau- 
nt have audita querela, nor ſcire flicias ad cognoſcend” fuctum again 
the king, and he hall have the plea without day i in court when the 
execution ſued, and therefore it ſeems that it was ſued by fieri 

facias or ca. fa. Br. Jours, pl. 61. cites 34 H. 6. 3: 50. 

7. Homine replegiends at the pluries, and after 2 oc iffued again? 
the ſheriff to anſæuer to the contempt, and us day given to the d. ſeudant, 
and the fheriff returned quod corpus elangulur, and yet the defend- 
ant appeared and pleaded, and good per Cur; for if he thould 
not be now received, his body thould be impriſoned by wither- 
nam, Br. Jours, pl. 81. cites 7 E. 4. 5. 

M m 4 8. Appeai 
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pl. 37. cites 


S, C. 
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* 


/ 


6] 


Continuance and Diſcontinuance. 


8. Appeal at the ſuit of the feme, the defendant was outlawed and 
talen, and it was demanded what he had to ſay why he ſhould not be 
hanged, and he ſaid that where he is named F. S. his name is J. F. 
and the feme prayed execution, and it wwas doubted whether ſbe may 
reply that he is the ſame perſon aha killed, & c. without being warned 
by ſcire facias to have day in court, and by the beſt opinion ſcire 
24420 ſhall iſſue. Br. Scire Facias, pl. 132. cites 9 E. 4. 24. 

9. For where a man is condemned in damages, the plaintiff ſaid 
that he is in the hall, and prayed an officer to take him, and the Court 
granted it, and he is taken and confeſſes, he ſhall remain in execu- 
tion; but if he ſays that he ir not the ſame perſon, the plaintiff can- 
nt reply that he is; for he has no day in court, and there he 
ſhall be put to proceſs to have execution, but here there is uo 
ſuch proceſs to be awarded. Ibid. 


(C. 6) Day in Court. What Day ſhall be given, 


common Day or other Day. 


1. PReoype quod reddat, conufance of the plea was demanded by 
J. N. and had it, and day given in franchiſe, and after 
thoſe of the franchiſe erred, by which ⁊vrit of error was brought, and 
the judgment reverſed in B. R. and the Court was ready to have 
awarded ſeiſin of the land, by which came M. and prayed to be 
received, and ſhewed cauſe, and was received and vouched, and the 
demand counterpleaded, and they were ar iſſue, and common day 
was given as in plea of land, and no ſuch day as ſhall be given 
in writ of error; for he is out of this court; quod nota. Br. 
Jours, pl. 26. cites 21 E. 3. 4. 6. 5 | 
2. In ſcire facias the Court may give what day they will ; for this 
is in nature of an execution; quod nota. Br. jours, pl. 66. cites 
3.31. 
3. Aſſſe returnable in Y. R. in c#. Martini, the plaintiff prayed 


day the next day, and becauſe it was returnable at a day of the term, 


and not at a certain day of the week, he can have only common 


day of the term, viz. oct. Hill. Br. Jours, pl. 45. cites 
27 Aſſ. 33. | 
4. Per gue ſervitin, the defendant was at iffiie, and prayed com- 
mon day, and could not have it, becauſe it is a 4vrit of execution ; 
quod nota bene. Br. Jours, pl. 38. cites 39 E. 3. 20 
5. In zreſpaſs, if the king grants ts J. N. conuſance of pleas within 


his manor, there the tenant ſhall not have day, but de tribus ſep- 


timanis in tres ſeptimanas; per Rolf. Contra per Marten; for 
the king may alter the place of juſtice, but not the day. But 
Brooke ſays, quære of the day, for the law is with Rolf as it 
ſeems. Br. Jours, pl. 30. cites 8 H. 6. 20. 

6. In f:rmeden the parties demurred in judgment, and day was 
given 15 Trin. anno 8. and after from this in 15 Michaelis, and 
from thence in oct. Hill', and from thence in 15 Paſche, which 
are not common days in plea of land; and per tot. Cur. it ſhall 


not be amended; for after demurrer they may give day * 


at und we . S AM n PI 
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the common day, and may give day within the common day, for 
they may give longer day or a very thort day, for this lies in their 
diſcretion, and the entry is quod juſtic. nondum aviſantur, &c. for 
theſe are days of grace and not common days. Br. Jours, pl. 52. 


cites 8 E. 4. 4. 

7. $9 of imparlance. Ibid. 

8. And the flatute of common days in Bank is intended only 
where they pend in proceſs, and it is agreed that this is a ſtatute, 
Ibid. | 
9. If in pracipe quod reddat the ſheriff returns quod petens non 
invenit plegios de proſequends, &c. the ficut alias ſhall not have com- 
mon day, but 15 days ſufſices, for this is as original, for he was 
not demandable at the firſt day. Per Danby. Br. Jours, pl. 36. 
cites 9 E. 4. 18. | 

10. Per Brian, if grand cape or venire facias be returned tarde, 
the 2d writ ſhall have common day. Br. Jours, pl. 36. cites 9 E. 
4. 18. | | 
11. But they agreed with Danby in caſe that the origina! ſhall 
be returned tarde. Ibid. 

12. And by all the clerks /cire facias ſball have ſuch day as writ 
ef drwer, in favour of execution. Ibid. 

13. In affiſe of mortdancęſter common day may be given, viz. 
oct' Michaelis 15, &c. But in aſſiſe of novel diſſeiſin, day cer- 
tain ſhall be given, as Die Lune tali ſeptimana, &c. or Die Martis 
11 Die Aprilis, &c. apud Weitm. &c. Br. Jours, pl. 75. cites 
F. N. R. fo. 177. | 


(C. 7) What ſhall be Day ia Court, ſufficient by 
the Roll. 


1. 7 N precipe quod reddat the tenant vouched, and at the day of the 
ſummons ad warrantizandum returned, the ſheriff returned no 
writ, and yet the vonuchee 4was received ta plead; quod nota; and 
the tenant ſaid that he is another perſon, and not the vouchee. Br. 
Jours, pl. 88. cites 5 E. 3. and Fitzh. Voucher, 197. but cites 

Ibid. 256. contra. = 
2. In replevin, the plaintiff after iſſue was nonſuuted, and return 
awarded, and the plaintiff ſued ſecond deliverance, and at the pone 
per vadios, the writ was not ſerved, and the defendant prayed 
that the plaintiff might count againſt him, becauſe he had day in 
court by roll though he had not day by writ, and if the plaintiff 
had deliverance he would not count againſt the defendant. And 
per Wilby, you cannot ſue to the ſheriff to have the writ returned if 
the plaintiff will not, and if the ſheriff has made deliverance and 
not returned the writ, you ſhall have remedy againſt the ſheriff, 
by which he was put to ſue cut alias, &c. Br. Averment, con- 

tra, &c. pl. 10. cites 21 E. 3. 43. | 

3. In treſpaſs, at the exigent the defendant appeared and the plain- 
tf not, nor did the ſheriff return the writ, yet the plaintiff Hall 
be demanded to be nonſuited at the day ; for he has day in court » 
| | | e 
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the roll, though the writ be not returned. Br. Jours, PL 64, 
Cites 38 E. 3. 20, 


4. Aud the ſame year fol. 25. in quare impedit at the attachment 


the d:fordant and plaintiff appeared, and the ſheriff did not return 
the writ, and yet by Thorp, clearly, the defendant may plead ; 
for he has day by roll; quod nota. And concordat 21 E. z. 
fol. 13. w here the fl 8 returned no writ. Ibid. 

5. Cora if he returns nil; neverthelys it ſeems if nihil be 
returned at ſuch day that the defendant ts 10 be at a Iſs, be ſhall be 
* ed. Ibid, 

. Audita Juerela upon a releaſe made after judgment in treſpaſs, 
3 Vere fact. 1s ſuc againſt him 2 40 releaſed, and the ſheriff aid 
not Fern rm the ꝛvrit, aud the defendant prayed that the plaintyf be de- 
mand:d, & non allocatur, becauſe the writ is not returned ſerved, 


notwithſtanding that he has day in court. Br. Jours, pp 51. 
cites 0. 


Contra where a man is to have corporal pumiſbment, as in ca- 
pias or exigent, there it may appear by the roll where the writ 
15 not returned; contra upon pone ; quod nota. Per tot. Cur. 
Ibid. 

8 Where ue writ is returned, and the jury appears, they ſhall 
be taken, per Huſſey Ch. J. for they have day by the roll, which 
Townſend agreed; contra per Brian, Fairfax and Sulyard. Dr. 
Jours, pl. 47. cites 3 H. 7. 16. | 

9. Note, per Fitzherbert and Shelly J. quod non negatur, that 
where the grand cop? in præcipe quod reddat is not returned, yet at 


this day ih tenant may appear * and gage hs law 5 of 115 1 funnmons, for 


he has day by the rs//; quod nota. Br. Jours, pl. 1. cites 29 H. 
8. 14. X 


. Jours, pl. 1. 


10. In caſe on an indlebitatus offJumpſit the plaintiff made an 
ul replication, and therefore Roll Ch. ]. ſaid, that judgment. ought 
to be given againſt him; but that by favour of the Court they 
can give him leave to difcontinue his action. Sty. 389. Mich. 


1651. Kymlock v. Bamheld. 


(D) Diſcontinuance of Proceſs, 
In what Caſes it cannot be without the Aer! of the 
Court. [ Defendant. [ 


. 1* an action 1 92 joined, and a verdict found for the 

plaintiff, the plaintu cannot ditcontinue the action without 
the conſent of the defendant; and if he will not enter the judg- 
ment, the defendant himſelf may Enter it. Mich. 17 Car. and 


Hill. 17 Car. Banco, between TO AND DaveNAaNT, in an ac- 
tion upon the cafe upon a promiſe, adjudged for the plaintiff upon 
the requeſt of the defendant, though the plaintiff would have 

13 diſcontinued 
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diſcontinued the ſuit, and have brought a new action to have 3 Car. C. f. 
had more damages.“ | 2 1 
Eoll Ch. J. Sty. 346. Mich. 1672. S. P. per Cur. Lev. 48. Mich. 13 Car. 2, B. R. Anon. 
Sid. 60. in caſe of Ellis v. Yarrow, S. P. and tcems to be S. C. Mod. 13. Iich. 
21 Car. 2. B. R. in caſe of Abbot v. a SF. Sid. 228. Mich.- 16 Car.. Kin 
caſe of Bull v. Mayo, that diſcontinuance cannot be by rule of court after verdict, but by conſent it 
may. — In fuch cate the detendant may enter judgment againſt himſelf; per Doderidge J. Sty. 216. 
Mich. 3 Car. Stokeland, s Caſe. : 

But after a ſpecial verdict, and argued at the bar, a diſcontinuance was entered by the plaintiff as it 


Was agreed he might. Cro. C. 575. 8 19. Hill. 15 Car. B. R. Oxford (Ld.) v. Waterho ue. 
S. C. cited Arg. Show. 63. ? | 


2. The plaintiff ofter a demurrer cannet diſcontinue his ſuit 27 Pulſt. 217, 

out the Court's hence; and although the continuance be not en- Ie ns 
J 8 8 

tered, it may be entered at any time, and the defendant by licence ic was a rule 


of the Court, for his own advantage, 1 ay enter the continuance ; per made by the 


- 
tot, Cur. zt, 317. pl. 2. Mich. 10 Jac. B. R. in © ant. that | 
caſe of Fox v. Jukes, | ee 


continue for 
to ſave his payment of coſts thereby after a demurrer, when the cauſe is then by the demurrer in the 
judgment of the Court, and in their een either to conſirm or dilcontinue the ſame, and It is 5. 
then in the power of the plaintiff to dſcentinue avichout ajjert of the parties, and this aſſeut he caught to 
make appear to the 8 After a | Gemüt rer -#: «n arbtratiin bond, it is not ulual to diſcontinue 
the action; per Cur. but ordered a nil cap;at to be entered niſi caula. Sty. 134. Trin. 24 Car. Anon. 
3 Lev. 440. cites 20 & 27 Car. 2. 33 R. that a diſcontinuance was a mitted to be made by the 
plaintiff after demurrer and argument, by Ld. Ch. J. Hale, and the court: of B. R. but that it is ene 
tered Mich. 26 Car. 2. B. R. Rot. 149.—-—— Leave was given to feat after demarrere 


Raym. 64. Hiil. 14 & 15 Car, 2. B. R. Palmer v. Richards, 


3. Afﬀeer iſſue the plaintiff cannot diſcontinue without the aſſent 
of the defendant; per Curiam. Keb. 485, pl. 23. Paſch. 15 
Car. 2. B. R. Butcher v. Erſcheld. 

4. Debt upon a charter parly, in Which were ſeveral covenants, But after. 
and at the end each bound himſelf to the other in 16201. for 3 . 
the performance of covenants. The declaration was good till Car. 2 "a 
plaintiff came to the / gnment of the breach in which were ſeveral B. R. he 
faults; upon a demurrer to it the plaintiff defired leave to diſcon- e, wm 
tinue, but it was not allowed, unleſs the defendant would con- upon pay- 


ſent, the action being debt for the penalty ; and for that the p! lain- ment of 


oſts. 
tiff is not without his remedy; for he may bring a new action 1 PA 


= the covenant. 2 Lev. 117, 118. Mich. 26 Car. 2. B. R. S. c. 


ea v. Barnes. 

5. In covenant by the father of an apprentice p51 the indenture 
of apprenticeſhip, there was Judgment by de fault againſt the de- 
fendant (the maſter). Upon a writ of inquiry very ſinull damages 
were given, with which the plaintiff being not ſatisfied, moved 
for leave to diſcontinue the action; but the Court ere | 
that they had no power to give ſuch leave without the conſent of 
the defendant, which in this caſe he refuſed. But the plaintiff's 
counſel inſiſted, that the Court had power to give leave to diſcon- 
tinue without the conſent of the defendant, becauſe the award of 
the writ of inquiry on the roll is no other than a rule of Court, 
and no judgment, And it is clear, that after a ſpecial verdict [479] 
tound for the plaintiff he may diſcontinue z and this was laid 
down for a rule, (viz.) wherever a writ is abateable by the death 


of the Plainti H there he may diſcontinue without the L of the de- 
fendant, 
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fendant. On the other fide it was ſaid, that the award of the writ 
of inquiry on the roll was ſuch a judgment that afterwards the 
plaintiff could not diſcontinue, becauſe the defendant is out of 
court, and has no day in court, and therefore the ſuit is deter. 
mined; and an action which is determined cannot be diſconti. 
nued. Holt Ch. J. ſaid, it is certain that the action may be dif. 
continued by ſuch aſſent of the defendant, and that even after 
verdict it may be diſcontinued by ſuch afſent, and that there was 
no difference ( in reſpect to the diſcontinuance ) between a verdict upon 
i ue joined and a verdict upon a writ of inquiry; and it was held, 
that the plaintiff could not by law diſcontinue without the aſſent 

of the defendant. Carth. 86, 87. Mich. 1 W. & M. in B. R. 
Stephens v. Etherick. | | 


(E) In what Caſes the Court ought to have given 
Conſeut to a Diſcontinuance. 


Ur. [ F the parties demur in law, and after the plea is not continued 
in the roll fer a year, and one party prays a diſcontinuance, if 
the other des not pray the contrary, the uſe is for the Court to 
grant the diſcontinuance. H. 37 Eliz. Banco, between FuLL- 
wooD AD WaRD, by the clerks.] i 
C2. But if the cther party prays a continuance of the plea, the 
Courtin diſcretion hath uſed to continue it. H. 37. Eliz. B. be- 
tween FuLLWOOD axD Warp, adjudged. }] | 
Thid. 41 5+ HI. In debt an obligation io perform an award, the plaintiff in 
p- 559 his replication Fad il! affigned a breach, and therefore prayed leave 
Ir xxix- ; . 
SON v. to diſcontinue ; but becaufe the award was for the payment of money, 
Artsox. the Court would not give leave, for they faid he might have his 


—— action of debt upon the award. Freem. Rep. 410. pl. 541. 


ſeemsro be Trin. 1675. Anon. 


S. C. and | 
Twiſcen ſaid, that he had known leave to difcontinue denied where the award was for payment of 


money only, becauſe he might have action or debt; but here the plaintift had leave to diſcontinue pay- 
ing coſts. 3 Keb. 556. pi. 6%. Mich. 27 Car. 2. B. R. S. C. ſays, that the award not being 
excepted to, and the breach for money, the Court granted leave to diſcontinue or amend, paying coſts, 
though there are other remeies by debt on the award. 


IV. The defendant appeared by attorney where he ought to appear by 
guardian, and affidavit was made that the attorney had notice of the 
infancy at the time of his appearance, and afterwards bragged that 
he would arreſt the judgment for that reaſon, whereupon the 
Court gave the plaintiff leave to diſcontinue, &c, Comb. 63, 64. 
Mich. 3 Jac. 2. B. R. Peter's calc. | 


LE. 2] [In what Cafes the Defendant may enter the | 


Continuance]. 


[3. If the plaintiff be nonſuit, by which the defendant is to 
recover coſts if the plaintiff will not enter his continuances on purpoſe 
zo ſave the colt, the defendant ſhall be ſuffered to enter them, and ſo 
recover his colts, P. 8 Jac, B. Yxo's caſe, per Curiam.] 


both. 


Continuance and Oiſcontinuance, 480 


E. 3] [And how much ſhall be ſaid to be diſconti— 
| aued. | 


[4. If the defendant in his demand leaves out parcel of his de- 
mand compriſed in the original in his proceſs, all is diſcontinucd. 
18 E. 3 det | 
C5. If a man vonches for parcel, and as to the ręſt makes no anſever, 
and the demandant does not take advantage thereof by prayer of ſeiſin, 
but ſujfers the proc:ſs ts be continued againſt the vouchee in right of the 
parcel, all is diſcontinued. 18 E. 3. 40. b.] 
6. If the tenant vouches for all the demand, and the proceſs upon 
the voucher is made for leſs than it is, all is diſcontinued. 18 E. 3. 
40. b.] i 
[7. In an action of treſpaſs a dliſcantinuance in parcel is a dif- S. P. forthe 
continuance in the whole. 7 H. 6. 27.] e v0 


| intire. Br. 
Diſcontinuance de Proceſs, pl. 20. cites S. C. 


[8. In treſpaſs if the diſcontinuance be after iſſue, this ſhall be a Br. Diſcon- 


diſcontinuance of the original and all. Contra 35 Aſſ. 36. ad- — de 


judged, for the repleader ſhall be where the difcontinuance be- pl. 30. cites 
can.) | | S. C. of 
| | | treſpaſs 


againft two, who pleaded ſeveral pleas to iſſue, and proceſs continued againſt the inqueſt, and in 


| the proceſs mention only was made of him who firſt pleaded, without any mention of the other, and 


after it was found for the plaintiff, and the other alleged the diſcontinuance, whereupon they commenced 
where the firſt fault was, and quaſhed the reſidue, and then a new ven. fac. iſſued, making mention of 
Br. Repleader, pl. 28. cites S. C. | 


9. If an fie be adjourned before themſelves at Weſtminſter, and Fitzh. Dif- 
* . th , F * 2 5 continu- 
after in Banco for difficulty, and at the day the recerd is not ſent, nor penn PI 


ihe parties demanded, all is diſcontinued. 22 E. 3. 3. b. J cites S. C. 
| oo | and though 
the record was ſent in the third after, yet they thought it a diſcontinuance, and fo did nothing, &e. 


X. In debr, the defendant by attorney, to part, waged his law, 
and had day to perform it, and pleaded to the country. for the reſt, and 
at the day of the law the defendant was efſitened, and for the 72/7 it 
paſſed for the plaintiff by niſi prius, and he prayed judgment. 
Markham ſaid, the proceſs is diſcontinued ; for the attorney was 
effoigned after the ey gager, where he 7s out of court as to this, in 
as much as the law ſhall be performed in perſon, and proceſs is 
entire. Br. Diſcontinuance de Proceſs, pl. 21. cites 19 H. 6. 30. 

XI. But Brook ſays it ſeems, becauſe he remained attorney for this 
fart, which was pleaded to the country, therefore it is diſcontinued 
for the other part, but not for this, therefore gquære. Br. Diſcon- 
tinuance de Proceſs, pl. 21. cites 19 H. 6. 30. | 

XII. Treſpaſs againſt three by the baron and feme de clauſo fructo, 
and of menacing his tenants, and the writ was tenentibus ſuis, and 
the count was tenentibus of the baron only, and was made three terms 
ſince, by which, per Danby, Chock, and Needham, diſcontinu- 
ance in parcel ſhall abate the writ in all." Br. Diſcontinuance de 


Proceſs, pl. 37. cites 7 E. 4. 10. 
: SH n | | XIII. 4. 
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XIII. As in treſpaſs of trees cut, and geode carried away and 
no mention cf gods carried away in the count, there the count ſhall 
abate in all; for it is no warrant of the writ. Br. Diſcontinu- 
ance de Proceſs, pl. 37. cites 7 E. 4. 10. 

XIV. And in treſpaſs againſt bebe, if the proceſs againſt the ene 
be diſcontinued, the writ ſhall abate in all, per Danby Ch. J. Bur 

{ 481 ] becauſe e rel avas well, therefore no more was thereof ſaid ; 
for it was of the baron and feme. Br. Diſcontinuance de Pro- 
acts, pl. 37- cites 7 E. 4. 10. | 


| [E242] [ Pleading by anſwertug fo Part only.] 


2 Bulk. 35. [o. In zreſpaſs for ſeveral things, the defendant pleads a plea in 
_ oy bar for part, and des net anſwer to the ret, and the plaintiff demur-s 

A gencrally, the plaintiff ſhall not have judgment againſt the defend- 
Fol. 488. ant, * for the demurrer was by intendment upon the bar, and 
not for want of pleading to the reſidue; for he ought to have 


eyed judgment upon nil dicit for it; ſo all is diſcontinued. 
135. pl. 15. , . | 
and 176, Co. 4. HERLAKENDEN's cas, 62. adjudged. My Reports, 


4 5 * 13 Jac. T WILSON AND Dop adjudged, Mich. 15 Jac. B. R. 
ne between CLEER AND ABIE adjudged. Contra, my Reports, 
againft the 13 Jac. and 14 Jac. ] 
plaintiff ; | 
but Roll makes a quzre, why judgment ſhould not be given againſt the defendant for not anſwering to 
all the matter in the declaration, and cites the cate: of 1 Bawle v. Norris, and 14 Jac. 1 Denne's 
cafe, ; 

F Roll. Rep. 216. pl. 12. S. C. adjudged againſt the defendant, becauſe no anſwer was given as to 

arts 

f Roll. Rep. 4c6. pl. 32. S. C. and Henden ſaid, that if the plaintiff would have taken advantage 
of the not anſwering to part, he ought to have made a ſpecial demurrer for this cauſe, but Curia ſeemed 
e contra, viz. that he ſhould have advantage of the not anſwering to part by the demurrer, and that it 
ſhall not be diſcontinued ; and judgment was given for the plaintiff, S. C. cited Ld, Raym. 
Rep. 716. Regs 


Brownl.192., I. In treſpaſs for breaking his houſe, and taking and carrying 


cee — away his goods, the defendant juſtifies all the treſpaſs. The plaintiff 


only a tran g : 7 
lation of quscad fractionem domus, and the taking the goods, nec non materia in 


Velx. ea contenta, demurs upon the defendant's bar, and the defendant j51ns 
in demurrer thus, viz. quia placituin predictum quoad fractionent 
domus, and the taking the goods ſufficiens, &c. and thereupon judg- 
ment is given in C. B. for the plaintiff, but reverſed in error in 
B. R. for in the fer of the demurrer ex parte querentis, nothing ir 
alleged ſpecially, but quad the breahing the houſe and taking the goods x 
and though the ſubſequent words, viz. nec non materia in ea 
contenta goes to all the matter in the bar, viz. the carrying away 
alſo, yet when the defendant joins in demurrer, he joins ſpecially 
only, viz. quoad the breaking the houſe and taking the goods, 
but fays nothing as to carrying them away, and ſo as to that no- 
thing is put in judgment of the Court, yet the writ to enquire of 
damages is for the whole, and the judgment alſo; and the carry- 
ing away being parcel of the matter, and for which greater 
damages are adjudged, and this not being put in judgment of 


the Court, by the demurrer, the judgment is erroneous z and as 
| | to 
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to the carrying away (which is part of the matter), it is a diſ- 
continuance. Yelv. 5, 6. Trin. 44 Eliz. B. R. Johnſon v. 
Turner. | | | 

12. In treſpaſs vi & armis, the plaintiff declared of entering into 
his zvarren, digging his land, and chafing.and taking his comes. The 
defendant, as to the digging and chaſing, he juſtifies far common 
there, but anſavers nothing as 19 the entering into the warren, neither 
25 confoffron ner travel, and therefore Haughton J. held, that all 
was diſcontinued according to 4 Rep. HERLACKENDEN's CASE, 
and to this the whole Court, ablente Fleming, agreed. Brown}, 
227. Trin. 14 Jac. Carril v. Baker. 


Hep, ard hege . 
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So in treſ- 
paſo quare 
clauſum fre- 
git pedibus 
ambulando, 
& d. & cum 
avcriis de- 
paſturat”, 
conculcat', 
ith oxen, 
horſes, (ws, 


e755 . 2 „ 3 
The defendant pleads, quoad venire vi & armis, nec non totam tranſgreſſionem præ- 


cict breter pedibus ambulando, & preter the hortes, oxen, ſhecp, and cows, not guilty; but /ays net hing 


a5 to tle bogs; this is a diſcontinuance in pleading. 
Vo Glotlam. 


but -f party ard ſaid nothing of the riſilue; this is a diſcont:nuance, and the general woids, quoad reſi- 


Cart. 51. Hill. 17 & 18 Car. 2. © 
So in treſpals, Vr taking jeweral ſorts of grain, the defendant juf8:fed the taking 


e Ayre 


> 


quum trantgreflionis will not help, becaulc he goes to particulars afterwards, and does not enumerate 


all, and judgment accordingly. 2 Mod. 254. 259. Irin. 29 Car. 2. C. B. Walwin v. 


Awberry. 


1 


13. The defendant concluded his plea in dif wuity, and the plainti/F Ind:bitatus 


his replication in bun. The whole is diſcontinued. Carth. 137. 


Paſch. 2 W. & M. in B. R. Biſſe v. Harcourt. 


of ib.treaſen in diſability. The plaintiff replicd 
* : © — * * * P + t 6 ' * - 
which was held good, & petit judicium S Gunina u. 


all” mpſct. 

The da: . 
7 fe 

ant plead 1 


RY 
an dtfatrae, 


a pardn, prout per exemplificationem inde, &. 
Upon demurrer it was held, that there was 2 


eiſcontinuance, by the miſconcluſion of the repi:cation ; ror an ill prayer of judgment is as none. 


1 Saik. 177. pl. 1. Paſch. 2 W. & M. in B. R. Biſſe v. Harecourt. 
Mich. 11 Ann. B. R. in caſe of Alice v. Gale. 


14. In caſe, the defendant concluded in abotement, and the plain- 
tiff demurred as to a plea in bars and ſo concludes petit judicium 
& damna; per Cur. it is a diſcontinuance, Carth. 187. Patch. 
3 W. & M. in B. R. Carter v. Davis. 


10 Med. 112. 8. P. 


1 Salk. 218. 
PL. 26 So ©. 
held accord 
ingly, bu: 
11iue being 
Joined on 


the other promiſe, the Court ſtayed proceedings on the demurrer, ſaying the diſcontinuance would be 


helped by the verdict. 2 Show. 255. S. C. 
ditcontinuance, becauſe he does not maintain the Writs 
verbis. 


Is. Demurrer to a demurrer, is a diſcontinuance; per Holt 
Ch. J. Cumb. 323. Paſch. 7 W. 3. B. R. Saint-John v. Camp- 
bell. | | 


. Hitt. of . B. 209. S, P. that it is 4 
1 New. Abr. 15. S. P. in totidem 


1 Salk. 219. 
pl. 4. Trin. 
6 W. & M. 
in B. R. 

S. C. and 


ſays that there is no difference between pleading over when iffue is offered, and not joining in demurrer, 


but pleading over ; that both are alike, and make a d.1cuntinuancce 


16. If defendant pleads as part, and ſays nothing as ts the reſt, it 
is a diſcontinuance, unleſs plaintiff will take judgment by nil 
vicitz per Cur. 12 Mod. 421. Mich. 12 W. 3. Morley v. 

7. Aſſumpfit upon three promiſes for 55 l. each. The defendant, 
as to the 55 I. in the firſt count, pleaded aftio non, for that the three 
ſeveral promiſes in the count mentioned were for the ſame ſum ef 55 J. 
which the defendant had paid to the plaintiff before the action brought, 
judgment fi actio. The defendant demurred. The Court held 
the whole diſcontinued by pleading only to the ſirſt of the pro- 

miles 
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miſes, ſo that p/aint:f ſhould have taken judgment by nil dicit on 
two of them, and by his not doing it the whole is diſcontinued ; 
for the defendant had fixed his plea by the beginning to the firſt 
promiſe, and therefore the ſpecial matter following will not aid it. 
But afterwards, this being all done in Mich. term, and no 
continuance entered on the roll, the plaintiff entered up judgment 
by nil dicit on the two promiſes, to which the defendant did not 
plead ; and upon reference to a maſter the Court approved there- 
of, and judgment the next term was given for the plaintiff. Lg. 
Raym. Rep. 716. Hill. 13 W. 3. B. R. Vincent v. Beſton. 
— Holt 5 18. Reb. ein for taking cattle in quodam loco wacat” the brillt 
— 42 & in quodam alin loco ibidem vocat the boggs, The defendant 
with an an- avozved !/e 7iking in prædicto loco in quo, & e. quia H. was ſeiſed 
— Fer» in fee of the locus in quo, &c. The plaintiff demurred, be- 
plea is cauſe here are two places alleged, and the avowant has only an- 
naught, and ſwered to the locus in quo, &c. which is but one of the two 
. places; and per Cur. it is a diſcontinuance, 1 Salk. 94. pl. 5. 
LES plea Mich. 13 W. 2. B. R. Weeks v. Speed. | 


begins only . | 
as an anſwer to part, and is in truth but an anſwer to part, it is a diſcontinuance, and the plain. 


tiff muſt not demur, but take his judgment for that as by nil dicit; “ for if he demurs or 


pleads over, the whole action is diſcontinued. 1 Salk. 179. pl. 6. Mich. 13 W. 3. B. R. Weck; 
. Peach. S. C. Wo 


*[ 483 ] 
11 Mod. 34. 19. Debt 1pm bond of 5001. the defendant as to 225 I. part of it, 
-— pleads payment, &c. The plaintiff demurred, and per Cur. this is 
Anon. $.C. only a plea to part; for in debt on a bond a man may have ſeveral 
pleas; as ſuppoſe a plaintiff ſues as executor, the defendant may 
plead the releaſe of the teſtator for part, and for the reſidue the 
releaſe of the plaintiff. So a man as to part may plead payment, 
and as to the reſt an acquittance, and ſo there being no a..twer to 
the reſidue, here is a difcontinuance for the reſidue; and the 
plaintiff ſhould have taken judgment by nil dicit, 1 Salk, 180. 
pl. 9. Hill. 3 Ann. B. R. Market v. Johnſon. 
20. If a man iſies to the whole, and his plea goes but to part, 
the plea is bad, becauſe the thing pleaded as to the whole, and 
going but to part, being an inſuthcient anſwer to the whole, con- 
ſequently the plaintiff muſt have judgment; and if the plaintiff on 
uch plea dees not demur, but takes iſſue, ſince he takes it on a bad bar, 
whether the iſſue be found for the plaintiff or defendant, the 
judgment \}-21l be for the plaintiff, becauſe the bar is inſufficient 
for though the iſſue ſhould be found for the defendant, yet that 
will not amend the bar, and make that go to the whole which 
goes to part only, and therefore here the iſſue is material, Gilb. 
Hiſt. of C. B. 126, 127. 
See pl. 18. 21. But if the defendant had pleaded a bar to part, and ſays no- 
and the note thing to the rgſidue, there the. plea is good as to the part to which it 
— is pleaded, and nothing being ſaid us to the reſidue, the plaintiff 
ought to have judgment for want of 2 plea as to the reſidue ; if he 
dees not take judgment it is a diſcontinuance of his action, for the de- 
fendant having faid nothing, if that nihil dicit be not entered, 
there being no continuance of that part of the action by what the 
| deſendant 


Bw: — — oy ow _ 


all 
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defendant hath ſaid to it; nor the plaintiff likewiſe having ſaid 
any thing to it to continue it in court, it is a diſcontinuance z and 
if any part of it be diſcontinued, it is a diſcontinuance in the 
whole; for there is not the ſame demand fihſiſtiug that the plaintiff 
' had ſet forth in his declaration; but if the plaintiff takes iſſue and 
obtains a verdict, the diſcontinuance is aided by the ſtatute of 
jeofails, which cures all diſcontinuances before verdict, for the 
iſſue is immaterial, becauſe the Tue is not material to every thing 
to which the plea is pleaded, for being not material as to the 
whole, it was in that caſe an immaterial iſſue. Gilb. Hiſt. of 
C. B. 127. 6 

22. Where thapiainti declares in Mich. term before Craſt Ani- 
mn” fo as to have a plea t9 enter of that term, and the. deu gives 
him a plea to part only, and the plainti enters his plea as of Hill. 
term, and upon demurrer in Hill. term the defendant objects the 
diſcontinuance, and defires the p'e2 may be entered as of the term 
in which it was pleaded, the Court would not interpoſe to make 
them enter their plea on the rol!s of Mich, term, becauſe if the 
Court had done this, the plaintiſf's action mult have been diſcon- 
tinued by ſuch rule, whereas the plaintiff having given the de- 
fendant an imparlance when he needed not, it is not erroncous, 
or any wiſe prejudicial to the derendant, and the plaintiff has the 
whole Hill. term to take judgment for the part not pleaded to, 
and therefore there could be no diſcontinuance during Hill. term. 
Oilb. Hiſt. of C. B. 127, 128. 

3. But if an action of debt be brought again? nn executor or ad- 
miniſtrator, and he pleads ſeveral judgments to cover the aſſets, and 
os to ſome of the judgments the pleas are good, and as te ſome bad, this 
is a diſcontinuance of the plaintiff's action, becauſe the plaintiff's 
demand remains the fame, and is ſtill purſued; and fince the 
judgments of ſome are avoided by a good plea, and all the judg- 
ments amounting but to one cover of the aſſets, if one of them be 
aroided the pluintiiF muſt have judgment for the whole, becauſe 
there is not a ſuthcient bar to his demand, ſince the whole avoid- 
ance of the plaintiff's demand to charge the atfiets amounts but to 
one bar. Gilb. Hiſt. of C. B. 128. 

234. Treſpaſs for going over the plaintiff's cloſe 2 horſes, convey, 
and fheep ; the defendant jnflifies for that he has a way for horſes, 
cet and fheep, and ſays that ſuch a day he went over with horſes ; 
and upon demurrer it was adjudged ill; for it is a juftification 
only for horſes. Judgment for the plaintiff; but the reporter, a 
quære. 11 Mod. 219. pl. 8. Patch. 1709. 8 Ann. B. R. 


Roberts v. Morgan. 


(E. 5) Entry of them; in what Caſes, ard how 
| and when. 


1. R Recovered in action of account againſt A. and capias ad 
* computandum was awarded, and thereupon A. was taken 

and entered into the account before J. T. and R. L. who were 
Vor. V. | Nn all ned 


Holt's Rep. 
508, 69. 
S. C. d- 
Judged per 
Hoit Ch, 1. 
& Cut. 
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return, agreed by all the clerks. 
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aſſigned auditors, and before them pleaded a releaſe of one J. B. 


by whole hands he received the money to bail over to R. Upon 
this plea R. demurred in law, and at the day appointed for arguing 
a demurrer, the defendant inſiſted that the cauſe is diſcontinued, 
becauſe there 1s no continuance from Hill. term to Eafter term ; but 
it was anſwered that in C. B. no diſcontinuance ſhall be entered 
but after the year. But afterwards it was held clearly to be in the 
diſcretion of the Court to enter it or not; and it was diſcontinued. 
Sav. 54. pl. 115. Paſch. 25 Eliz. Ronyan v. Atward. 

2. In debt upon a bond there is i ue joined as to part and demurrer 


| Joined as to the re, both are continued far a leng time by Curia ad- 


viſare wult, &c. but at laſt a diſcontinuance is, recorded, viz. re- 
cordatur per Cur. ſuch a day of May termino Paſhe anno, &C. quod 
illud placitum non habet diem ultra oftobas Sancti Hillarii. 1 Salk. 
180. cites Co. Ent. 142. 7 | 

3. If a new ſeire facias be talen cut every year, one continuance 
may be entered at any time by the attorney in his chamber, other. 


wiſe not; quod Curia conceſſit. Keb. 159. pl. 110. Mich. 13 


Car. 2. B. R. Weldon's caſe. | 

4. By the courſe of C. B. continuances may be entered before the 
Keb. 160. pl. 110. Mich. 13 
Car. 2. B. R. in Weldon's caſe. 

5. On ave granted to diſcontinue ofter que jrined, the Court held 
it needleſs to enter the d:ſcontinuance ; centra on a nolle proſequi ; but 
the clerks ſaid it is uſual to enter on the roll, ideo diſcontinuatur. 
But this being a rule of a former term, the defendant cannot 
cauſe the rule to be entered (if the plaintiff refuſes it) without 
motion. Keb. 574. pl. 33. Mich. 15 Car. 2. B. R. Baltin- 
glaſs vw Temple. | | 

6. Plaintiff had ;udgment in Hill. term 1722, three years paſty 


which was ſigned 14th February, two days after the teri, execution 


bore tefle 12th Feb. and the warrant to the ſheriff «was dated 28th 
March. It was moved, that though this for the benefit of pur- 
chaſors for a valuable conſideration by the ſtat. 29 Car. 2. cap. 3. 
ihall be judgment only from the ſigning and entry of the month 
and year upon the paper of record; yct in reſpect of the plaintiff 
and defendant, and as to all other purpoſes, it is a judgment of 
Hill. term 1722, by fiction of law; ſo that the teſte of the execu- 
tion ought to be the firſt day of that term. And the Court denied 
leave to enter continuances, this being now a record of three 
years ſtanding ; neither would they give leave to enter the judg- 
ment as of the ſucceeding term, though in fines which are the 
agreements of parties it has been done, whereas judgments are in 
adyerfary ſuits ; therefore the judgment in the principal caſe mult 


be of the firſt day of Hill. term; but as to quaſhing the execution 


the Court afterwards was divided. & Mod. 310. Mich. 11 Geo. 1 
Graves v. King. 
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f) Diſcontiuuance of Proceſs. Inu what Ations a 
Diſcontinuance agazrff one ſhall be a Diſcontinu- 
ance againſt others. 

(ls P treſpaſs againſt three, a diſcontinuance of proceſs againſt 

| one, is a diſcontinuance againſt all. 39 Ed. 3. 3. 30 

| AT, 36.) 

Br, Repleader, pl. 28. cites S. C. ———S. C. cited Ld, Raym. Rep. 599. — 


* Br. Di. 

continuance 
de Proceſs, 

pl. 30. cites 
S 


Treſpaſs againſ? tuo, 


who p/:aded not grilty, and after the one died, the writ ſhall not abate; but yet, per Marten, diſcon- 
| tinuance of proceſs againſt the one in treſpais is diſcentinuance againſt both; and it appears there, that 
in this caſe the procets cannot be diſcontinued againſt the dead perſon, nor the proceſs which was againſt 


| two cannot be continued againft the one, therefore new wenir: facias ſhall iſſue. 
| Proceſs, pl. 19. citzs 7 H. 6. 21. 


Br. Diſcontiauance de 


Treſpa/s againſt tæos, and preceſs is continued againſs the one, and not againſt the «ther, this is no diſ- 


| continuance againſt the other, but is r:/prificr: and ſball be amended, and ſo it was. 
ce Procets, pl. 55. Cites 22 E. 4. 3. Br. Amendment, pl. 76. cites S. C. 


(2. If a man brings a writ of error upon an outlagury of felony, 
and gu for error, that he was in priſon at the time, and the king 
maintains that he avas at large upon a venire facias iſſued, and pro- 
ceſs againſt the /ords mediate and immediate, the lords come and al- 
| lege, that his impriſonment was by his u covin, upon which a ve- 
| are facias iſſues 5 and after, for default of jurors, a continuance is 
made betaween the king and the party, and no continuance beteeen the 
| /ords and the party, by which the proceſs is diſcontinued againſt 
the lords; this ſhall be a diſcontinuance of all. 38 Aff. 17. ad- 
| judged. ] 1. | 

| (3. If a ⁊vrit be brought againſt ſeveral tenants by ſeveral præci- 
| per, though the proceſs is diſcontinued againſt on? in a pracipe, yet it 
is not any diſcontinuance againſt the other tenants. 27 E. 2. 
87. b. | 

| 74 135 If a man brings debt againſt -æus by ſeveral precipes, if 
the proceſs be diſcontinued againſt one, it thall not be a diſcon- 
| tinuance againſt the other alſo. 7 H. 6. 27. per Curiams} 


Br. Diſcontinuance 


Br. Diſcon- 


tinuance of 
Proceſs, 

pl. 21. cites 
S. C. and 
therefore 2 
new venire 
f3c:a5UuTueasr 
quod nota. 
— gr. Ut- 
lagary, 

pl. 40. Cites 
$ Ci 


S. P. for the 
damages are 
not intire. 
Otherwile it 
is of a non- 


E fuit. Br, Diſcontinuance de Proceſs, pl. 20. cites S. C. — Er. Nonfuit, pl. 19. cites S. C. & 
S. P. In delt again} two by jeweral counts and owe pracipe, a nonſuit as ta one is a nonſuit 48 719 
both; for the writ is one, and the pledges de proſequendo are the tame z but à diſcortinuarce againſs the 
| one is not a diſcontinuance againſt the uther z for there ale wo ſevecai declarations egainit them, and the 
| continuances are always after and puriuant to the count. Jenk. 30ge in pl. 87. 


| 5. It ſeems that in aſſiſe againſt ſeveral, the one pleads a foreign 
| deed, the others ſhall nat have day in court till this ue be tried. Br. 
Aſſiſe, pl. 234. cites 22 Aſſ. 11. 5 | 

6. Replevin againſt three of a taking in S. the one appeared and 
| evorved for himſelf in B. and traverſed the taking in S. and made 
| avowory to have return, which paſſed for the plaintiff, and he prayed 
judgment, and by the beſt opinion, becauſe no proceſs was made 
| again? the orher two they ſhall not appear nor anſwer, and it is 
| all diſcontinued. Br, Diſcontinuance de Proceſs, pl. 8. cites 49 


E. 3 24, 
N i 2 7. But, 
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7. But, per Par. and Kirton, clearly, if te avugwry had beer 
made for him and for the others, proceſs thall not be made againſt 
the others. Ibid. | | | 

8. But, as here alſo, it is not properly in nature of avewry, but i; 
1312 plea to the writ upon the view, in which caſe all ought to ap- 
Yar and plead, or proceſs ſhall be made or continue againſt 
thoſe who make default, for otherwiſe it is diſcontinuance. Ibiad. 

9. And by 21 E. 3. fo. 20. in replevin againſt tauo, the one avnud 
tor himfelf, and confeſſed for bs compantons, and therefore the plain. 
tiff could not have proceſs againſt the hers; for he ig cut of it 
court, Ibid. 

10. And in replevin againff bævo, the cue avorved and the thr 


juſtified who came in aid of him, there it proceſs be uit continued again} 


him avho juſtified, the writ inall abate; per Cur. for there he once 
pleaded, which varied from this cate. Ihid. cites 21 H. 6. 23. 

11. Treſpaſs againſ teu, the em came by diſtreſs and pleaded ug 
guilty, and was found guilty, and the other is outlawed upon exigent 
auhere no pluries capias is returned, it is held error by Radford, aud 
the argument was becauſe they were ſevered in proceſs, whether one 
ſhall take advantage of the other's proceſs or not? and it is fad 
there, that the like point is 12 Ric. 2. where it is awarded 
that one ſhall have advantage of 4% proceſs continued againſt the other, 
zheugh they were /evered in proceſs, ſo that the proceſs againk 
one is not the proceſs agamit the other, Br. Error, pl. 54. cites 
. | | 

12. But one ſhall not have advantage of the other's count, contm 
of diſcontinuance of proceſs. Er. Ibid. cites 46 E. 3. 25, 26. 

13. Aud diſcontinuance of procels in trefpats againſt the one is 
diſcontinuance againſt both. Br. Ibid. cites 7 II. 6. 27. 

14. At the wenire facias I. B. was returned, ard in the hatea 
corpora J. B. and nit M. B. and that the faid F. B. is dead, and i 
the difireſs WI. B. was returned again, which was thewn for di- 
continuance when the inqueſt was ready to paſs; and per Cur. 
this is diſcontinuance againſt all the jurors, and cannot be amend 
ed. Br. Diſcontinuance, pl. 47. cites 27 H. 6. 5. | 

15. And 34 II. 6. 20. miyprificn ſhall be amended, but diſcontinu. 
ance of proceſs ſhall put the party to new original, Toid. 

16. None thall have advantage of diicontinuance but partie: ar 
privies 79 the record, and net ſtrangers, though the action wa s founded 
againſt him upen the ſar record, by the belt opinion. Br. Diſcot- 
tinuance de Proceſs, pl. 54. cites 21 E. 4. 33. | 

7. A. B. and C. executors, recovered by default. The defend- 
ant brought error, and allignech a dircontinuance, viz. that the / 
being by three exccutors, and at the day, which they had by tic 
roll upon a continuance taken, on!y tun appeared, and by the fan! 
roll day was given 10 all three ie andther day. Adjudged per to: 
Cur. to be a diſcontinuance, and not amendable ; for credit muſt 


be given to the roll, and non conſtat by that, but that two on 


® This is 
miiprinted, 
and ſhouid 

be 22 E· 4 l. 


appcared, and the third made default, which is a non-proſecutio® 
by him at that day, and goes to all the fvit and time after; and 
cites * 21 E. 4. 3. Yelv. 155. Trin. 7 Jac. B. R. Paſton !. 
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| (F. 2) In what Court it may be; and Pleading 


thereof in other Court. 


1. CC IRE ſacias to repeal letters patents of the king. The deſend- 
ant ſaid, that there was other ſcire facias of this matter brought 
| by the plaintiff, which yet pends, &c. The plainnff ſaid, that this is 
diſcontinuance, and was in the Chancery; per 'Tirwit, in the Chancery 
is no diſcontinuance; quod tota Curia nęgavit. Br. Ditcontinu- 
ance de Proceſs, pl. g. cites 3 H. 4. 6. 
2. It was admitted, that diſcontinuance may be 27 the county or 
cturt baron, and yet the plea may be removed; far if it be well 
continued, nothing ſhall be removed but the original, and there- 


fore all is one. Br. Diſcontinuance, pl. 42. cites F. N. B. 


(G) Diſcontinuance. By Death of the King. 


l, CURBED to keep the * peace, or to keep a day of payment, are 

diſcharged by death of the king; contra of ſurety to ſue 

with effect in writ of account where the defendant's let to main- 
priſe. Br. Prerogative, pl. 58. cites 1 H. 7. 2. 

2. In appeal of the death of a man, the writ was abated by the 

death of the king, and the appellant ſhould not have re-attach- 


ment if he did not ſue within the year as well as the original.” 


Thel. Dig. 184. lib. 12. cap. 7. f. I. cites Hilf, 

3. Where a man is outlawed upon iudictment of felony, if the ting 
be dead prniding the exigent, this outlawry is reverfable by error; 
tor the exigent was abated by death of the king, but he Di an- 
ſeuer to the felony; but etheraviſe it is xvhere ſuch woidable outlarory 
poſes againſt one at the ſuit of the party, for there if the outlawry be 
reverſed, he ſhall not be put to aniwer to the party. Thel. Dig. 
184. lib. 12. cap. 9. {. 2. cites Mich. 7H. 5. $ 

4. If a man be indiFed of felony in the time of H. 8. and the king 
dies, he ſhall be arraigned thereof in the time of E. 6. per all the 
jultices. But by ſome, this indictment ſhall be removed by cer- 
tiorari from the old cuſtos rotulorum, and ſent to the new com- 
miſſioners. Br, Corone, pl. 177. cites 1 E. 6. 


487 


*B-. Surety, 
pl. 20. cites 
I H. 7. Is 
S. C. and 
ſays it was 
aihrmed for 
laws I M. 1. 


Br.. 

79. b. cites 
8.0 
If one be ir. 
difted in the 
time of one 
king, and 


pleads to iſſue, and after the king dies, he ſhall plead de now, 7 Rep. 31. a. cited per Cur. as Ep- 
ARD SMITH'S CASE, Who plcaded to iſſue upon an indictment of felony in Middiefex, in 3 & 4 
P. & M. in B. R. and after the death of Queen Mary he re-pleaded in 3 & 4 Eliz. and was ac- 
quitted; and ſo in PALMER Ss CASE, who was airaigned in B. R. on a nonſuit in appeal, at the ſuit of 
the Queen, Tin. 4 & 5 P. & M. and pleaded to iſſue, and Queen Mary died, and Mich. 1 & 2 Elia. 
he repleaded. Jenk. 205. pl. 32. S. P. by all the juſtices. Cro. J. 14. pl. 18. S. P. 


At common 
law, upon 
the demiſe 
of the king, 
all ſuits de- 
pending in 
the king's 
courts were 
reſummons or 
re-attachment 


5. I E. 6. cap. 7. f. 1. By the death of the hing any action be- 
been party and party, in any courts of record, ſhall not be diſcontinued, 
but the proceſs in every action ſhall land good, as if the king had lived, 
and all judicial proceſs ſhall be made in the name of the king that ſhall 
reign, and that variance between the names of the king ſhall not be 
material, 


diſcontinued, fo that the plaintiffs were obliged to commence new actions, or to have 
| „ 
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re-attachment on the former proceſs to bring the defendant in; and therefore to prevent the expence 
and delay on theſe occaſions was. this ſtatute made. Gilb, Hiſt, of C. B. 193, 194.— 1 Ney 
Abr. 7. (E) S. P. in totidem verbis. 


6. S. 2. Erery aſſiſe of novel diſſeiſin, mortdancgſtor, juris utrum, 
and attaint, which ſhall be arraigned, or fued before any juſtices of af. 
fiſe, ſhall not be diſcontinued by death, new commiſſion, afſeciation, ar 
coming of the juſtices. 
See tit. uf. 7. S. 5. Where any perſon [hell be found guilty of treaſon or felony, 
tices of Gaol for ꝛbhich judgment of death jhalil enſue, and fhall be reprieved 16 pri. 


1 . ) , . : 
3 2. en without judgment given, thoſe perſons that at any time after ſhall 3 


and the the king's letters patents be aſſigned juſtices to deliver the gaol where 
potes there. fich perſon ſhall remain, ſhall have per to give judgment of death 


againſt ſuch perſon. 
8. In a popular action the hing died after demurrer upon the evidence, 
and before judgment, and the defendant pleaded de novo. 7 Rep, 
31. a. cites 5 E. 6. Rot. 38. 


7 Rep. 30. g. It was reſolved upon the ſtat. 1 E. 6. cap. 7. that an original 


ee 1: ef Writ not returned at the death of the king cannot be returned in 


the ſtatute time of the next king; but all preceſs made upon any * original 
are, ** de- pending in any court of record in time of the former king, may 


ct pendi . . 
a” 8 be executed ard returued in time of the ſucceeding king, by 


« court.” the clauſe in the ſtatute to ſuch purpoſe. D. 165. pl. 1. Mick, 
44, 45 / 
Pl. 143. S. P. reſolved. —— Pendl. 79. pl. 121. S. P. reſolved. But a Jatitat is within the ſtu. 


tute 1 E. 6. and is not loſt b, demiſe of the queen ; for it is not any original writ, but is in nature of 21 

execution grounded upon a 1tcord precedent; for every iatita* is Founded on a bill of Middleſex pre- 

cedent, and ſuppoſes that the party cannot be taken by the theriff of Middielex, quia latitat & diſcurit 

in another county; fo the latitat iſſues upon a ſuit or queritur ſuppoſed to be depending. Yelv. 52. 
Mich. 2 jac. B. R. Everacd v. Blach. | | 


10. A writ of exten! uben a ſflatute was executed in the time of 
Queen Mary, returnable quindemm Martini, before which the queen 
died, yet it was returned, and a liberate granted Hillary following, 
being in the time of the next queen. It is left a quære in the 
book if the return of the extent was not without warrant, be- 
cauſe by demiſe of the queen the warrant to make executions 
ceaſed, and it is not remedied by ſtat. 1 L. 6. D. 205. b. Mich. 
3 & 4 Eliz. in the caſe of Gery v. Smart. 
Cro. J- 14. 11. Quare impedit brought in name of the king abates by his de- 


pl. t * 7 = 1 N 1 1 v1 . C * 
Fach. 1 Jac miſe; for it concerns the king in individuo. Jenk. 205 


S. P. rc, Pl. 33- 
tolred.— 12. But intriſian into the lands of the king, or information, ſnall 
* not abate by his demiſe, becauſe theſe concern publicum commo- 
folved, dum, and profit of the king. Jenk. 205. pl. 33. 

13. The ſtatute 1 E. 6. extends only to actions, ſuits, &c. be- 
tween party and party, and conſequently extends uct to caſes where 
the king ts party. 7 Rep. 30. b. Trin. 1 Jac. in caſe of diſcon- 

| tinuance of proceſs, &c. a 
_ 45 14. Since the ſtar. of 1 E. 6. if any jrdiciel atis or proceſs in 
. any court of record be awarded in one king's reign, it may be ex- 
ved. ecutcd in the time of his ſucceſſor. 7 Rep. 30. a. Trin. 1 Jac. 
n in the caſe of diſcontinuance of proceſs, &c. | 
ved. 10 | 


15. 80 
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15. So in appeal of death, if the writ be delivered to the ſheriff 
within the year, and before the return, or any thing done by the 
ſheriff, the king dies, this ſhall be remedied by the common law, 
viz. by certiorari returnable in B. R. and thereupon the plaintiff 
ſhall have re-attachment, though it comes not in by the return of 
the ſheriff, but by certiorari, and this for neceſſity z for otherwiſe 
the plaintiff, who lawfully purchaſed his writ within the year, 
ſhall loſe his appeal without any default, the year being now paſt ; 
and therefore ſince by act in Jaw the writ is diſcontinued, the law { 489 ] 
will give means to revive it, as that the party {hall not be with- 
out remedy. 7 Rep. 30. a. b. Trin. 1 Jac. the cafe of diſcon- 


tinuance of proceſs. 


16. Informations for the king alone in any Latin court, and hkewiſe 7 Rep. 30. 
. 31. A. 


informations fam pro parte quam Pro domino rege, do not abate S 

* 2 ] ; b 4 4 .* P. re ſoly- 
upon the demiſe of the king, but ſhall be re- continued by re ſum- ed, that if 
mons or reg- attachment, and the defendant ſhall plead to them de an inform- 
novo; and informations in Englith courts ſhall not abate, becauſe pomp of 

5 - . . » 

there are no continuances in them. Refolved by the juſtices. the defend- 
Mo. 748. pl. 1027. anno primo Jac, 22 ws 

| * i 7 . y 38 
murrer be joined, and afterwards the king dies, all the proceedings ſhall abate, but che information 
ſhall ſtand. 7 Rep. 30. b. 31. a. Cro. J. 14. pl. 18. S. P. refolved. 

In all cafes when the king is only pa! ty, en the information is tam pro domino rege quam pro 
ſeipſo, and the king dies before the judgment, all the proceedings on the information are loſt, becauſe 
that king who was party is dcad; but the inter mation or indictinent ſhall Rand ; for as there are ſeveral 
penal ſtatutes which are to be proſccuted within a limited time, which would be loſt if the information 
which was brought in due time were abated, the law will not permit that the act of God ſhould proteR 
thoſe from being puniſhed who had bioken the laws pro bono publico. Thus ſtood the law till * 7 Annæ, 


cap. 8, Gilb. Hiſt. of C. B. 194. 
* This is miſprinted, and ſhould be 1 Annz, cap. S. 


17. At common lage, by demiſe of the king the plea was diſ- 
continued, and e e proceſs which was awarded, and nat returned 
before the death of the king, vas loft ; for by the writ of the pre- 
deceſſor nothing can be executed in the time of the new king, 
unleſs in ſpecial caſes; becauſe by the king's death not only the 
Juſtices of the one Bench or the other, and barons of the Ex- 
chequer, but likewiſe the ſheritis and eſcheators, and all com- 
miſſions of oyer and terminer, gaol-delivery, and juſtices of 
peace, are determined by the death of the predeceſſor who made 
them; and to remedy this the ſtat. 1 E. 6. was made; reſolved, 
7 Rep. 30. a. Trin. 1 Jac. in cafe of diſcontinuance of pro- 
ceſs. | 
18. At common law, if a verdi had paſſed for the defendant, and 
before the day in Bank the king had died, the plea is diſcontinued, 
and the defendant might by certiorari remove the record, and 
though the parties had never pleaded auy plea, yet the defendant 
ought to ſue a ſci. fa. and thereupon to have judgment; but 
without ſci. fa. he ſhall not have judgment, becauſe the parties 
have no day in court, and the ci. 7a. ſhall revive the record, and 
give day to the parties againſt the opinion of Littleton, 10 E. 4. 
13. b. though he ſaid it was ſo adjudged, that the defendant in 
ſuch caſe ſhould have judgment immediately; per Cur. 7 Rep. 
30. a. Trin. 1 Jac. in cate of diſcontinuance of proceſs. 


Nn 4 19. If 
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19. If a man 1 a hrmedon againſt the pernor of the pro- 


Fits euithin the year after the title accruc d, and be efore the return of the 


aorit the bins. the writ ſhall be removed into C. B. by cer. 
tiorari, and there -upon he ſhall have re-ſummons becauſe of the 
miſchief, as it is held in 10 E. 4. 13. b. 14. a. 7 Rep. 30. b. 
Trin. 1 Jac. 

20. Before the aff of 1 E. 6. cap. 7: if a man had been indicted 


aud convicted by ve ric? or cn 70%, before any commiſſioners, aud be. 


fore judgment the king had died, in this cafe no judgment could 
have been given, becauſe the king, for whom judgment ſhould 
be given, is dead, and the authority of the judges who ſhould 
give the judgment is determined; reſolved, 7 Rep. 31. b. Trin. 
1 Jac. 

21. A latitat iſſued in Q, Eliz.“ time, and was ſerved in time of 


King James. The e reſcued himſelf, and the ſheriff re- 


turned the reſcauc. It was moved, _ the latitat was abated by 
the queen's death, and fo the arreſt ill, and confequently this 
was not a reſcous. But the Court held a /atitat to be within 2h» 
[ 490 1 fat. 1 E. 6. which is not loſt by the demiſe of the queen 3 for it 
is not any original writ, but is in nature of an execution grounded 
upon a record Precedent, every latitat being founded on a bill of 
Middleſex precedent, and ſuppoſes that the party cannot be taken 
by the ſheriff of Middleſex, quia latitat & diſcurrit into another 
county, and to iſſues upon a ſuit or plaint ſuppoſed to be de- 
pending. Yelv. 52. Mich. 2 Jac. B. R. Everard v. Blach. 
22. The death of the king is called demiſe, becauſe in Jaw he 
never dies, but leaves his crown to another, Fin, Law, 8yo. 
433+ 
23. A qorit of error is a ſuit, and the ar may be nonſuit 
in it, and if it be returned, it will not be diſcontinued by the de- 
miſe of the king. Latch. 110, Hill. x Car. Cole's cafe. 
Palm. ea. 24. C. recovered in quare impedit againſt B. and now ſued a ſci. 
5. C. c. fa. againſt B. the i:cumbent, who pleaded a releaſe, which was 
cordingly; 
for it is pro- found againſt B. Afterwards the king died, and it was moved, 
ceis. that it is diſcontinued by death of the Ling, as an extent, &c. ſed 
| non allocatur. Lat, 72. Paſch. 1 Car. Cateſby v. Baker. | 
Palm. 422. 25, Execulor of an executor was ſued for legacies, and pleaded 13 


Paſch. . 5 
e B. R. e which was refuſed by ihe Spi ritual Court, and therefore pr; 


Dixey v. b:ibitton ques arvarded out of B. R. in the time of King James; and 
Brown, S. C. upon debate the Court refolved, that this was diſcontinued; and. 


in totidem 2 7 
=_— the difference taken was, between a prabibitian awarded out of B. R. 


Lat. 114. end out of C. B. for out of C. B. a proiubition ſhall not be awarded 
Wa'kins's without ſuggeſtion firſt of record, and ſo it is there the ſuit of 


caſe, Paich. , 
© Carl ©. C the party, but in B. R. it is otherwiſe, and is only y prohibitory. 


in totidem IN. 165. a, Marg. pl. 3. cites Paſch. 2 Car. B. R. 
verbis. 


3 Bulſt. 314, 315. Dickes v. Brown, S. C. oy, 77. 8. 0. accordingly. 


Palm. 422, 26. Another difference is when a rotibitian iſſues out of B. R. 


2 128 if no other proceſs be upon it, there it is diſcontinued by demiſe 


S. C. and of the king; but if attachment iſſucs and is returned, or if the 


Lat. 0 
Watkins party appears and puts in bail, then i it is become the Cuit n 5 
itys 


r 


„ „ „%% «i 
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party, and is not diſcontinued. D. 165. a. Marg. pl. 3. cites 
Paſch. 2 Car. B. R. 


27. In action of ſcandalum magnatum, the Court is tam pro 


domino rege quam pro ſeipſo, this is not diſcontinued by demiſe 

of the king; tor the contempt to the king is collateral, though other- 
wiſe it is where the king ſhall recover part ; per Doderidge, D. 165. 
a. Marg, pl. 3. cites Paſch. 2 Car. B. R. © 
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caſe. S. C. 
in tot idem 
verbis. 


Palm. 422, 
423. Dixey 
v. Drown. 

S. C. & S. P. 
& Lat. 115, 
Watkins's 

cale, 8. Co 


& S. P. in totidem verbis,—z Lev, 207. S. P. held accordingly, 


28. In an action of debt, gui tam, &c. upon the 23 Eliz. for 
recuſaucy in not coming to church, after demurrer by the defendant 
the king died. It was reſolved by all the judges at Serjeant's Inn, 
that this. action was at the {ſuit of the party, and that the king 
cannot diſcharge it, and therefore ſhall not abate. Hutt. 82. 


Trin. 2 Car. Farrington v. Arundel. 
_ : juſtices. 


29. pon an outlazery and plen, and replication and demurrer to 
it, after extent the protector died, and the Court was of opinion that 
all but the outlawry and the extent upon it was gone by the death 
of the protector, as in 7 Rep. the cife of diſcontinuance of pro- 
ceſs; et adjornatur. Hardr. 136. pl. 7. Mich. 1658. in Scac. 
The Protector v. St. Johns. 

30. 4 & 5 V. M. cap. 18. Upon the demiſe of any king or 
queen of this realm, all pleas to information fhall ſtaud without calling 
the defendant to plead anew, unleſs the defendant requeſis the Court for 
that pur poſe within five months after ſuch demiſe. 

31. 1 Ann. ſtat. 1. cap. 8. /. 4. No writ, plea, or proceſs, upon 
any indictment or information for miſdemeancr ; or any writ, proceſs, or 
proceeding, for any debt or account that ſball be due to her majeſly, her 
heirs or ſucceſſors, for any lands or other revenue that ſhall be depending 
at the time of her majeſly's demiſe, or of any of her heirs or ſucceſſors, 
ſpall be diſcontinued or put without day, by reaſon of their deaths and 
demiſer. | 
32. 8. 5. By the demiſe of her majeſly, or any king or queen of 
this realm, no commiſſion of aſfjiſe, oyer and terminer, general gaol de- 
livery, or of afſeciation, aurit of admittance, writ of ft non omnesy 
orit of aſſiſtance, or commiſſion of the peace, ſhall be determined, but 
ſhall continue for 6 months, unleſs ſuperſeded by the ſucceſſor ; and no 
original arit, writ of niſi prius, commiſſion, cr proceedings, in or M u- 
ing out of any court of equity, nor any proceſs upon any ingquifition, ner 
any certiorari or habeas corpus, ner any writ of attachment or proceſs 
for contempt, nor any commiſſion of delegacy or review for any matters 
eccleſiaſtical, teflamentary, or maritime, cr any proceſs thereupon, ſhall 
be diſcontinued by the demiſe of her mafeſl y, or any king or queen. 

33. The king was /ole plaintiff in a writ of error in the houſe of 
lords, and died; and the opinion of the lords and of all the 
Judges, who attended on that occaſion, was, that the writ abated 
by his death. Gibb. 35, 36. Paſch. 1 Geo. 2. The King v. 
A. Biſhop of Ardmagh aud Whaley. | 

| | | 34. The 


Cro. E. 10, 
pl. 1. Far- 
rington's 
caſe; . © 
reſolved ac- 
cordingly. 
— 8. C. 
cited by the 
3 Lev. 207. 
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34. The {rd chief juftice's warrant for apprehending a perſon is 
void by the king's demiſe, and the conſtable impriſoning the per- 
ſon by force thereof, is liable to an action. Gibb. 80. Trin. 
2 and 3 Geo. 2. Anon. Coram Eyre Ch. J. at niſi prius in Mid- 
dleſex, 


(H) By Alteration or not coming of the Juſtices. 


1. 551 SE is taken in B. R. in Suffolk, and pending the afſiſe 

| the Bank is removed to Weſtminſter, yet the aſſiſe is not diſ- 
continued, notwithſtanding the ſtatute fays, quod aſſiſæ capian- 
tur in ſuis comitatibus; for this ſhall proceed and ſhall be tried 
in Suffolk by niſi prius. Br. Diſcontinuance, pl. 51. cites 
19 Aſſ. 5. 

2. Aſjije in B. R. of land in the county where the Bank is, and 
pending the afjiſe the Bank is removed into another county ; it is not de- 
nied but that by this the aſſiſe is diſcontinued. Br. Difcontinu- 
ance de Proceſs, pl. 29. cites 25 Aſſ. 5. 

3. Alle and verd:F for the plaintiff, and the parol was put with- 
eut day by removal of the juſtices, the plaintiff may remove the record 


before the ned juſtices to have re-attachment, and upon this te have 


[ 492 ] 


Br. Corone, 
pi. 200, 
eites S. C. 
— Br. Office 
and Officer, 


Pl. 25. cites * 
S. CC, D. 


Judgment ; and ſo ſee that the parol may be æuitbeut day as well af- 
ter verdizt as before; for the record is not determined till judg- 
ment, Br. Jours, pl. 69. cites 26 Aﬀe. 20. 

4. Note, per all the juſtices, that by t coming of the juſtices in 
aſſiſe, or by death ¶ the king, no writ is diſcontinued, but the parol put 
without day, and may be revived by re-attachment or reſummons ; and 
note, that when the /e are changed, all the old afhites are with- 
out day by the not coming of the old juſtices; for the new ones 
cannot proceed by the aſſignment of the day made by their pre- 
deceſſor. Br. Diſcontinuance de Proceſs, pl. 2. cites 9 H. 6. 
40. | | 

5. 11 H. 6. cap. 6. Suits and proceſs bifore juſtices of pence ſhall 
not be diſcontinued by neau commiſſrons of the peace, but the juſtices in 
the new commiſſions ſball have power to continue the ſaid pleas and 

ceſſes. | 

6. Nota, that by demiſe of the king, all cam tons and patents 
to officers, jus ges, &c. ceaſe. Contra of “ office of coroner, for he 
is made judicially by writ and not patent. Br. Commiſſions, - 
pl. 19. cites 4 E. 4. 44. 

165. a. pl. 2. Mich. 1 Eliz. S. P. reſolved by the juſtices, chief baron, attorney and 


ſolicitor, upon the ſtatute 1 E. 6. cap. 7. 


7. Recognizance of mainprize that a man ſhall anſwer in account, 
this recognizance is determined by demiſe cf the king; for it is 


ad reſpondend' coram juſtic' noſtris, and this is taken by the juſ- 


tices of the old king, and the ſame of recognizance 7 the peace 
ad conſcrvand' pacem noſtram, which is the peace of that king 
who is then living; per Cur. Br. Commiſſions, pl. 21. cites 


1 E. 5. 1. 
8. Before 


Continuance and Difcontinuance. 
8. Before the ſtatute of 1 E. 6. cap. 7. if the juſtices aſſiſe had 


died before iſſue in aſſiſe, all the pleading was loſt and the parties 
muſt plead de novo; and if after ifſue they had died, &c. yet all 
ſhould ſtand in force. Thel. Dig. 184. lib. 12. cap. 8. pl. 2. 
cites Hill. 4 H. 7. 8. 3 

9. 1 EZ. 6. cap. 7. /. 6. No proceſs or fuit before juſtices of afjiſe, 
gacl- delivery, oyer and terminer, juſtices of the peace or other the hing's 
commiſſioners, ſhall be diſcontinued by the making any new commiſhon 
or affectation, or by altering of the names of the juſtices, but the new 
juſtices and commiſſioners may proceed as if the old commiſſions had re- 
mained. | 

10. An afſiſe was arraigned before juſlices of afſiſe, and adjourned 
to the ſecond Saturday of Mich. term to Serjeants-1nn, and day being 
then given lo anſwer, the term was kept at Hartford, and day given 
to the ſecond Saturday of Hill. term. It was held clearly, that the 
aſſiſe was diſcontinued by not coming of the juſtices the iſt day 
and there mult be a re-/ummnons againſt the purors and a new attach 
ment againſt the defendant, and he muſt begin de novo to arraign 
his aſſiſe. Cro. E. 12. pl. 1. Hill. 25 Eliz. C. B. Fohamb's caſe. 

11. The 1 E. cap. 7. helps the non wvenire of the juſtices as to a 
d;ſcontinuance. Jenk. 228. in pl. 95. 

12. Error was brought in the Exchequer-chamber of a judgment 


in B. R. in deb? for rent, which (and all other writs of error depending 


there) were diſcontinued by the not coming of the juſtices, the 
term being adjourned propter peſtilentiam in London; and the 
adjournment did not extend unto them. Now a new writ of 
error, quod coram vobis refidet was brought, and for as much as 
this writ was brought after the ſtat. of 3 Fac. to ſtay execution in 
debt, it was prayed that according to the ſaid ſtatute he might 
have execution, or that the party ſhould put in ſureties to pay 
the condemnation ; but upon conſideration of the ſtatute all the 
Juſtices held that it was out of the ſtatute, becauſe it is nt an ori- 
ginal qorit of errer, but it is in lieu of a former writ, upon which 
the record was removed before the ſtatute, and it being diſcon- 
tinued not through default of the party, it is not reaſon he ſhould be 


prejudiced thereby; wherefore it was reſolved that this caſe was 


out of the ſtatute 3 Jac. cap. 8. Cro. J. 135. pl. 8. Mich. 4 Jac. 
B. R. Boſtock v. Snell. | | | 

13. S. and A. were indicted of perjury committed in their evi= 
dence given upon an indictment of barretry againſt N. (the record 
of which was recited in this judgment, and therein it appeared 
that the venire was made returnable coram J. S. & J. N. jufticiariis 
prediftis, and at a day certain) and judgment given, and error 
brought, and ned that the wenire being returnable coram juſticiariis 
frædictis, none but the ſame juftices could proceed, and not thoſe who ſat 
the next aſſiſes by virtue of a new commiſſion ; and therefore the pro- 
cecding before them were coram non judice, and ſo no perjury 
could be committed. Sed non allocatur ; for the ſtatute of 1 & 2 
E. 6. enables new commiſſioners of oyer and terminer to proceed 
where the former left off, before whom the matter commen- 
ced. Vent. 181. Hill. 23 & 24 Car. 2. B. R. The King v. 
Serjeant and Annys. | | | 

| 14. Where 
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14. Where an ad of parliament aids the diſcontinuance of the term, 
get when the term is continued by the ſtatute, the party ought to cu— 
ter up his centinuances ; and for default of it his action is diſconti—- 
nued, per Cur, Skin. 571, 572. pl. 15. Mich. 6 W. & M. in 
B. R. in caſe of Brook v. Ellis. 

15. If after /i have fat by virtue of a con on. and raten 
divers indictments, and awarded proceſs theres, they or ſome of them 
thall die, the king may grant a new commithon to thoſe who are 
living only, or to others commanding them to continue the pro— 
cecdings begun, and to proceed Upon ſuch procets,, and to hear 

and determine all the offences in the former commiſſion; and 
thereupon the king ſhall ſend a writ uno the executors of the 
juſtices who are dead to ſend the rolls, records, and proceſſes 
touching the premiſes, . the new commiſhoners, &c. 
Hawk. PI. C. 19. cap. 5. 1. 16. 


(1) Pieadings after the laſt Continuance. 
What may be pleaded alter the laſt Continuance. 


A Man may plead a plea after the Jaſt continuance, after ifs 
foined, and in anther term, and therefore it teems that the 
parties have day in court as well after iſſue joined till verdict as 
before; but a man ſha!l net have. plea after the laſt continuance 
meſne 3 the niſi prius and the day iu Bans, as it is ſaid elfe- 
where, nor at the day of nif Prius, nor be received by default of the 
baron, or tenant for life at the day in Bank after verdict of niſi 
prius. Br, Continuance, &c. pl. 77. cites 7 E. 3. Fitzh. tit. In- 
queſt, 46. 
If the plain. 2. But if niſi prius remains far default of j jurors, he ſhall plead 2 
v9 _ lea after which happens after the laſt continuance ; ; but contra 
eee e after verdict, arguendo by Newton 22 H. 6. Fitzh. tit. Reſceipt, 
award of the GJ, & Ibid. t:t. "Con ntinvance, 15. Br. Continuance, &c. pl. 77. 
eie 16 E 4. 5. & 50 E. 3. 4. | 


Ff the jury 
remains propter deſcctum, the defendant may plead it at the day in Eanle, becaufe the cauſe was not 


determined by the Jury, and therefore he is at liberty to plead it at any other day ot continuance, and it 
m2y be tried by the jury when they appear. Ciib, Rift, of C. B. 85. | 


3. In account the defendant ſheaved ially of the plaintiff of the re- 
ceipt of parcel of the ſum, and the plaintiff waged his law that it 
was nt his tally, aud had day to periorm it, and at the day the de- 
fendant came and pleaded the rele 72 of the Plaintiff of all actions after 
the laſt continuance, and he was received fo to do, and the plaintiff 
compelled to anſwer; but after this the detendant thall not have 
any other new plca aſter the laſt continuance at any other day 
quod nota. Dr. Continuance, pl. 21. cites 21 E. 3. 49. 

4. If parties are at iſſue, and the demandant releaſes to the tenants 
and afterwards Le takes continuance by prece partum, he ſhall not 

plead the releaſe. Br. Continuance, ol, 17. cites 14 H. 4. 12. by 
1 494 ] Perfay and Hammond. Brooke ſays & ie vide that a man may 
plead plea after the laſt continuance, after iſſue. A 

LO 
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5" Wh A man may plead os many pleas by matter of record, aſter the 
lait continuance, vs be pee; but upon matter of fact a man ſhell 


have but one plea ory after the laſt continuance; per Rolie; but 


by Chaunter clearly a man ſhall not have more than one Mea aſter 
the lait continuance, be it by matter of record or matter en fait 
quod Cheyney J. conceint. Pr. Continuance, 12 5. es 
9 H. 6. 23. 

6. At niſi prius a man may plcad releaſe and the like after the 
laſt continuance, Ur, Continuance, &c. pl. 53. cites 10 H. 6. 9. 
Fitzh. tit. Enqueſt, 14. 


7. in fon; ge, the parties were at i ue, and at the day the 
Jury eppeared, and the tenant pleaded the releaſe of the plaintiff 
efter the laſt citiuię e. Pr. Continuance &c. Pl. . cle 


10 II. 6. wn & Fitzh. tit. Judg ment, 13. 
8. In forger of falſe deeds aga init ſcveral, Bey were at iſlue, 
and proceſs timed agalnſt che inquet © till the fur bcteredt, 
at * hich day tlie vefendant plead, od aro: trenenat afier the » {7 /7 CH 
de,, and thereu: 20 the inqucit V diicharged. Br. on- 
cinuance; pl. 25. Cites 9 H. 6. 36. 

9. A. brought replowi7t agamit B. who avgwed on the plaintiff 
&c. for rent-ſervice in Jus e of the Paintip's Wife, w hercupon A. 
prayed aid of tus feme ad had it, and after MIUE « it the al/iringas j 2 
rateres Fe turned the plaisitiſſ ſaid, th, 7 att, A 115 CON HUANce his 
fe nie aua dead ; ted non allocatur, ina cn > the avas u part 5 
40 the original, and it the awowry had been upon a ſtranger, and 
the plainti iff had pleaacd hors de lon tee, a at ng the avowant had 
died pending the itjue, &c. yet the iluc ſhou tand. Br. Con- 
tinuance, &c. pl. 28. cites 21 H. 6. 23. 

10. A feme was received to plead that her varon died after the 
laſt continuance, and iſſue taken that he did not die after the laſt 
continuance ; and it was ſaid that if he died before, me ſhould 
not be admitted to plead as party, but as une curie, Thel. Dig. 
205. lib. 14. cap. 3. f. 9. cites Mich. 38 H 5. 9. Quere. 

11. In delt, per Moyle, the defindant after 1ſſue may once plead 
@ plea after the laſt continuance, as releaſe and the like, out not oftener 
than once, for then it would be infinite, and fo mifchieyous. 
Br. Continuance, &c. pl. 41. cites 38 II. 6. 33. 

12. In detinue after garmfhment prayed by the defendant, and 
the ſcire factas awarded, he thall not plead that the plaintiff was outs 
{awed after the laſt continuance. Thel. Dig. 208. lib. 14. cap. 9. 
. 1 IL 11 FE. 4. 14. 

13. It is ſaid by Littleton that a man Hall nat plead after the laſt 
eontinuance, unleſs here a plea is pleaded 3 for if there be only 
an imparlance before, it /ufjices to ſheaw the day certain when the thing 
war dene, which ſhall abate the writ, Thel. Dig. 225. lib. 14. 
cap. 3. ſ. 10. Mich. 15 E. 4. 5. 
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Br. Ibid. 

pl. 59. ci — 
16 H. 7. 
11. S. P. 


14. In afj;ſe the tenant pleaded as to 10 acres that C. was attainted * This iy 


of treaſon, and that it was found by office virtute brevis that he awas 
theresf ſeiſed in fee at the time of the attainder, and the % 


J 


awarded of the reſt, which remained pro defefiu Jus ator: um, and at the 


day the tenant ſaid that it ⁊tus found by que plura that C. was friſed of 


idteiEe 


the largeſt 
toto edirion 


Ft ſhould be 
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+ All the more land ſpecified in the aſſiſe at the time of the attainder, and des 
* * manded judgment ſi rege inconſulto; and wpon examination 'of the 
but feem eſcbeator, the aſſiſe was adjourned to W. and afterwards into C. B. 
miſprinted, and a? the day the tenant ſaid that it was found before the ſame eſ- 
— try S cheator virtute officit the ſame day that the que plura was found, that 
point there; C. was ſeiſed of the land in the afſiſe the day of the attainder, where. 
but it ſeems 2,6; pending the afſi/e, and befere 4 the day of adjournment in C. B. the 
9 H. . 8. Y beater ſeiſed it into the hands of the king, and demanded judg- 


d. Kc. pl. 5- ment if rege inconſulto, and the plaintiff demurred ; per Brude- 


& 16 H. 7. nel and Keble, the tenant ſhall not have the plea, for he Hh 


pl. N 1 have no more then one plea after the laſt continuance, and he ſhall have 


caſe of one plea after the continuance before, and ſhall nat have another plea 

—_ ve after the continuance again, as that one of the plaintiffs was dead 
8 · , o- . 

Br. Aid del Or outlawed, nor other plea wnle/5 there be in the ſame court a re- 


Roy, pl. 99. cord to ground it uban; quod Keble conceſſit, and that he ſhall 


cites S. C. not plead a relcaſe made after, nor ſhall he plead entry after, nor 


but not S. P. 
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any other matter but what appears to the juſtices before them of 
record. Br. Continuance, &c. pl. 45. cites + 4 H. 7. 8. | 
15. But in treſpaſs, if one pleads releaſe, and the other pleads ar- 
bitrement, and afterwards he who pleaded the releaſe pleads another re— 
leaſe after the laſt continuance, he ſhall have it, becauſe this is the 
 farſt plea pleaded after the laſt continuance, but if the arbitrement be 
found afterwards againſt the plaintiff, he ſhall have advantage 
thereof; becauſe in treſpaſs arbitrement is ſatisfaction, and ſatiſ- 
faction of one will excuſe all. Br. Continuance, &c. pl. 45. 
® Sce the 24 Cites * 4 H. 7. 8. 
note at 16. And the fame law of certificate of baſtardy for the one 
the year tenant, the other who pleads a plea after the laſt continuance 
ſeems to be ſhall have advantage thereof, becauſe it appears of record be- 
miſprinted. fore the fame juſtices, Br. Continuance, &c. pl. 45. cites 
H. 7. 8. | 
17. And the ſame law of the verdi? of the arbitrement, and he 
ſhall not have plca after plea as above in any other caſe. Some 
held that the plea thould be ſuffered for the king's advantage, 
but non adjudicatur. Br. Continuance, &c. pl. 45. cites 
” hq 3, 7.8, - | | | 
18. It was agreed arguendo, that a man ſhall not have but ene 
plea after the laſt continuance, unleſs ſuch pleas as were not in e at 
the time of the firſt plea; for then it is not after the laſt con- 
tinuance. Br. Continuance, &c. pl. 82. cites 9 H. 7. 8. 
19. After plea in bar pleaded, a man ſhall not have but one 


plea after the laſt continuance, if it be not a thing which is apparent 


to the juſtices, or which is in advantage of the king, &c. Thel. 
Dig. 204. i cap. 3. f. 12. cites Mich. 9 H. 7. 9. 16H. 7. 


1 & 1 . 4 | 
20. Where a Prir brings an action, and pending the action he is 
dep:/ed, the defendant ought to plead it immediately, and ſo of 
outlawry and releaſe, and yet theſe go in bar, but if he does not 
plead it immediately, he ſhall not have them after the laſt con- 
tinuance, ut patet per Vavaſor & Curiam. Br, Continuance, &c. 

in pl. 79. cites 16 H. 7. 17. 
| 21. If 
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21. If inqueſt be taken by default, the defendant cannot plead a 
flea after the laſt continuance before judgment ; for he has not day 
in court; but is put to his writ of audita querela, unleſs in 
the caſe of the king; quod nota. Br. Jours, pl. 74. cites 
21 H. 7. 33. | 

22. It ſeems that after ingueſt awarded to inquire of damages in Br. Conti. 
action of zreſpaſe or the like, the defendant cannot plead any plea e 
after the laſt continuance, becauſe he had ns day in court. Br. 1 . 7. 21. 


Continuance, &c. pl. 61. | S. P. ac- 

| Cordingly,s 
If the plaintiff, after a writ of inquiry awarded, releaſe the defendant, he cannot plead this releaſe at 
the day in Banx, becaule there is no day given him, and judgment is already given. Gilb. Hiſt, of 


=, B, 8 57 86. b a 1 


23. No more than one plea after the laſt continuance can be re- 
ceived, to avoid infinity. Jenk. 160. in pl. 2. | 

24. There are 2 caſes wherein a man may plead, though it be * Gilb Hit. 
after the laſt continuance, viz. cutlazury, and the death of the - C. gg 
plaintiff ; as to the outlawry, it is upon the prerogative, that the PI ke 
debt itſelf is forfeited to the king, and by virtue of the preroga- held that an 
tive * nullum tempus + occurrit regi; and therefore he may plead — 
it though a continuance has happened after the outlawry ; ſo he . * 
may plead the death of the plaintiff, becauſe though a continu- the laſt con- 
ance has been entered, yet that continuance is a nullity, becauſe nance | 
there was no plaintiff in being when day could be given, fo it lum tempus 

ay be pleaded if the plointiff died after the day at niſi privs and occurrit 
before the day in Bank ; and the reaſon is, that if there is no cauſe Pac, _ 
in court, no judgment can be given for a perſon that is not TE he 
rerum natura, and if it be given it is erroneous; and if the ſabject ſhall 
plaintiff's attorney will traverſe that plea, he cannot ſay the prices. ora 
plaintiF comes per attorn', becauſe that would be to forejudge the continuance 
matter in iſſue 5 but the attorney by his name, viz. I. S. venit partake of 
pro magiſtro ſuo & dicit. Giib. Hit. of C. B. 83, 84. pn duty 
whether it ſhail not be preſumed after ſuch trifling, that it is frivolous and untrue, and therefore re- 


jected. ft Gilb. Hiſt. of C. B. 86. 8. b. hut now by the ſtatute 8 W. 3. cap. 10. the - 


ecutors, &c. may have a Icire facias on ſuch an interlocutory judgment. 
+[ 4561] 


5. In debt upon an obligation, the parties were at Ne upon tender 
at the day, and afterwards the defendant pleaded, that after the 
darrain continuance, the money was attached in his hands in Londan, 
at the ſuit of J. S. The Court doubted if monies. might be attach- 
ed in London, a ſuit for it being depending in this court, but 
(if attachable) they held it might be well pleaded after the laſt 
continuance, for it goes in bar at another day. Cro. E. 101. 
pl. 7. Trin; 30 Eliz. B. R. Pell v. Pell. 

26, In debt againft adminiftratsr, after demurrer joined the ad- Hob. 81. 
miniſtration avas repealed, and granted to another; the defendant — 44 
would have pleaded this matter aſter the laft continuance, but it Grzgox. 
was reſolved that he could not plcad it after the demurrer, though S. C- contra 
after iſſue joined he might. Mo. 871. pl. 1210. Stoner v. Gib- OE EY 


piead a plea 
bons. puis darrein 


| | cont: nuances 
and agreed alſo, that if defendant or plaintiff take iſſue or demur upon this plea, yet the Court muſs 
6:/ider of the frft dimurer 4% tor if, upon that ſtanding confeiicd by domurrer, the plalnzat —_—_ 

a7? 
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have his action, the Court cannot give judgment for him, hon ſoever the latter iſſue or demurrer 97s ; 
but otherwile if the f bad 1 en an Yue, for then nothing had been conteſſed to his prejudice, and thee 
that had been utterly re!inguifhed by a 2d iſſue er demuryer, S. C. cited per Cur. Trin. 24 Car; 
B. R. becaute after iſſue j ined no reſpondeas ouiter can be awarced ; and ſays that with this agree: 
I. 5. 24. 130. when in debt afte: iſſue joined, the defendant at the nift prius picaded payment of part 
after the laſt continuance in abatement, and the jury being Gitcharged, and the plea adjourned into 
Bank, the plaintiff had judgment to recover his debt, becauſe no place of payment was pleaded. 
Allen, 66. ia cale of Bcaton v. Foleſt. | 


27. Zjectiane firm, often verdict at the niſi prius for the plain- 
tiff, the defendant at the day in Bank pleaded a releaſe from the 
plaintiff, betzvixt 7he verdlict and the day in Bank, and ſthews it to 
the Court; and whether he ſhould be received thereto, was the 
queſtion ; and refolved that he had not any day to plead it, not 
had he any remedy but by audita querela, if the plaintiff ſued ex- 
ecution; whertfore it was adjudged for the plaintiff, Cro. J. 
646. pl. 10. Mich. 20 Jac. B. R. Stamp v. Parker. 

A plea after 28, Pleading the plea puis darrein continuance, is a relinquiſb- 
1 ing the former plea to which a demurrer ⁊uas, contrary to Hob. 81. 
12 Mod. 539. Trin. 13 W. 3. in the caſe of Barber v. Palmer. 


evgives the 
former plea ; : : | 
for now the party relies upon this laſt plea, and it is a tacit waiver of the former plea, but not of a dz. 


murter joined, for that lies in the power of the Court, and not of the parties. Jenk. 160. in pl. 2. 


[497] (K) Pleas after the laſt Continuance. Proceeding; 
and Pleadings, how to be in ſuch Caſes in ge- 


neral. 
S. C. cited I, 72 the niſi prius in plea of land, the tenant pleaded a releaſ: 
. after the laſt continuance, fed non allocatur; for this is not 
18 1 day to plead, and therefore the inqueſt was taken. Br. Inqueſt, 


S. e. cited pl. 102. cites 7 E. 3 37. 
Bulſt. 92. : 
Actio non was pleaded after the laſt continuance, and ſet forth for cauſe that he had releaſed tv 


tbe defendant all actions and demands; per Williams J. this a good plea, to which the whole Court 
agreed. Bulſt. 205. Paſch. 10 Jac. Anon. f : 


2. And at the day in Bank, he would have pleaded the releaſe; 
ſed non allocatur, but ſeifin of the land awarded. Ibid. 

3. But , ;the day of return of the venire facias, the plaintiff may 
plead after the laſt continuance, and a? all other days after and be- 
fere the niſi prius. Ibid. | 

4. In quare impedit by R. H. the defendant ſaid that the plain 
tiff was made knight at D. after the laſt continuance, to which the 
plaintiff ſaid that he was made knight at D. ſuch a day before ile 
continuance, abſque hoc that he was made knight after the laſt con- 

tinuance, priſt, and the other e contra, and it was admitted 3 
good iſſue and found againſt the plaintiff, and the writ abated. 
Br. Negativa, &c. pl. 14. cites 7 H. 6. 14. + 

5. And it was agreed there that not the deed of the plaintiff after 
the laſt continuance is a good plea. Ibid. 

6. Falſe impriſonment by 3, the defendant ſaid that one of tht 
parties died after the laſt continuance, judgment of writ, and the 
plaintiff ſaid that he did not die after the laſt continuance, 5 per 
5 13 . une 


SS CP %V * 
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June Ch. J. it is a negative pregnant. Br. Negative, &c. pl. 30. 
»*cites 14 H. 6. 9. 
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7. So in formedon, to ſay that ne dna pas in the tail, but Hall 


ſay ne dona pas modo & forma. Tod, 

8. And per tot. Cur. where the e al/cges death, it ſuſſices for 
the other to ſay priſt, that not, and this is meriect iſſue, and after 
the iſſue was that be did nat die modo & fnma, quere therefore; 
ſor it ſeems that the iſſue is good there, but it ſcems if the party 
will ſay that he did not die after the laſt continuance, it is negative 


pregnant, Ibid. 
g ie d reddat they were 177 d the feu 
9. In præcipe quod reddat they were at ue, and the feuani 


Laded * relenſe of the demandant, after: the luſt cantinnance; the 
* — * * 7 * Fn — . 

demandant ſuid that nit his deed after the laff continuance, and no 
plea, for it 18 prennant, by Walch he faid that he made il before, 
ab{que hoc that he made it after, and no plea, but confeſſion of 
the action, by which he /aid that he made it bejare by dureſs, &c. 
ablgue he that he made it after the laſt continuance, and then well. 
Br. Traverſe, per, &c. pl. 366. cites 21 H. 6. 9. 

: pl. 26. cites S. C. 


10. In fulſe impriſpment by tw, the defendant alleged the death of one 
after the Iajt continuance, judgment of the writ ; the plaintiff faid that 
he did not die after the laft continuance. This is a negative pregnant, 
whercupon he ſaid that he did nt die modo & forma, and the iſſue 
was accepted. Br. Continuance, pl. 35. cites 36 H. 6. pl. 24. 

It. In ci in vita the tenaiit after the view pleaded that the 
demandant had cuitered after the laſt continuance, and the other e 
contra, and % 72 iſſue, which was fine die by the deniſe of the king. 
The demandant afterwards brought re-/ummons, and the tenant 
pleaded that after the laſt contiuuuuct the plaintiff brought qe again}? 
him of 2 acres in D. and picaded all in certain, and how the de- 
mandant recovered and entered, and that the 2 acres are parcel of the 
land in demand, judgment of all the writ, and by the demand he 
ſhall have but one plca only after the laſt continuance, whereas 
now he has taken two. Moyle J. held that in this cate he might; 
for where a plea is fully continued, he fhail not plead but one falſe 
plea after the laſt continuance ; but here as to the firſt pica pleaded 
after the laſt continuance, the plea was fine die, and ſo in 
effect determined, and upon the re-ſummons, he thall plead de 
novo, and therefore in the re-ſummons he ſhall have plea once 
after the laſt continuance. ure; for afterwards they went 
to another matter, and fo the caſe was not ruled in tliis point. 
Br. Continuance, &c. pl. 46. cites 1 E. 4. 3. & 2 E. 4. 10. 


Br. Nega- 
diva, &. 

pl. 13. cites 
S. C. per 


— 
TTY” 
New «OR 


* J. an 


Pai: 22 J. 
but Aſcue J. 
dubitav it. 
Br. Conti- 
nynce, 


* . Po Br. Neg ati va, &c. pl. 38. cites 5 H. 7. 7s 
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br. Ke at-- 
tachment, 
pt. 21. cites 
Sn SEP 
by Moile, 
but Choke. 
e contra, and 
that he fhall 
p.ea1 no plea 
wh ch is 
contrariant 
to che plea 
he pleaded 
before; toe 
it he had 
vouched be- 
fore, he can- 
not now 
plead N bar, 
nor things 
diſcordant to 
nor variant 
from his 
firit plea, but 


may plead other matter that is conſiſtent. with it, &. — S. C. cited Alg. All. 66. Trin. 24 Car. B. R. 


12. In debt, after iſſue joined, the deſendant at the niſi Prius 
pleaded payment of part after the laſt continuance in abatement, 
and the jury being diſcharged, and the plea adjourned ito Bank, 
for that no place of payment was pleaded, the plainciff had judg- 
ment to reeover his debt. Arg. All. 66. Irin. 24 Car. B. R. 
cites Long, 5 E. 4. 139. 


writ to obate it, this may be feaded poſt darreigu conduuagee, thougy ee is a pied in bar; tor this 


Vet, V. Q 0 


The pleas 
ara twofold, 
viz. in 
abatement, 
and in bar; 
if any thing 
Daprens 


pending the 


cen 
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can only waive all pleas in abatement that were in being at the time of the bar pleaded, but nor ſul 
ſequent matter; but though it be pleaded in abaternent, yet after a bar is pic: :ded it is peremptory, at 
well on demurter as Gon a trial, becauſe after bar pleaded he has anſwered in chief, and therefore can 
never have judgment to anſwer over. Gilb, Hitt of C. B. 84. s it may be f!:aded in bar, 
but <wbetber it be pleaded i in abatement cr in bar, in the tiff place it muſt be pleaded guod breve caſſ tur, 
and the other guod ac7irmm witerius marucenre now debet, and not that the former inqueſt ſhould not 
be taken; becauſe it is a ſubſtantixe bar in ittelf, and comes in the plate of the former, and therefore 
muſt be pleaded to the action. Gilb. Hitt. of O. B. S4, 85. 


13. In affje he that ple ads the death of one of the plaintiF, pend- 


ing che aſſte and after the laſt continuance, ought to ſhexv that 
the afſiſe was continued from ſuch a day to ſuch a day, and that after 
this gay ye died; quod nota, per Curiam. Br. Continuance, &c, 
pl. 4 cites 18 E. 4. 13. 

Br. Brief, If tenant enters pending præcipe qued reddat and before ie, 

3 . be 8 ſhall be that he entered pending the writ; 3 ! if it was 
efter iſſue, it ſhall be that he entered after the laſt continuance; 
per Jennor prothonotary z note the diverſity, Br. Continuance, 


| pl. 2. cites 26 H. 8. 3. 
S. C. cited 15. In Freſpaſ, upon not guilty pleaded, the jury appeared - 
. firſt day of Hill. term, the diſendunt ſaid that the inqueſt orig 
ee not to be taken, for the plaintiff had releaſed to the defendant * 
in his ob- acion- after the laſ? continuance, but becauſe the releaſe ata after 


lern ien on the eſſoin day of offab. Hill. it was diſallowed, and the inqueſt 
the caſe of 
Campion v. taken; contra if the -b had been made before the effein day, 


Baker, and for in ſuch cafe he might plead it whether the jury appeared or 
pea pri not, becauſe he had no day to plead it before; but then allo he 
;preee- hall ſay acbis non, and nt that the inqugſi ſhall not be taken. D. 


ſome prece- 
Cents of 361. a. pl. 10. Hill. 20 Eliz. Anon. 

p eas after 

the laſt continuance, it is pleaded quod quer' actionem ſuam prædictam ulterius manutenere ſeu ulteriug 
habere non ceber, and cites Raſt. Appeals in Mort. 4. Dett. en Releaie, 7. tit. Attaint en Barr. 2 
and ſays that this ieems to be a proper way of pieading a collateral thing which happened after the action 
Was pending; ; for he thereby admits that the act on“ was well brought, but that the plaintiff, by reaſon 
of this new matter, ought not to proceed further in it. 
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16. Action for words, at niſi prius the defendant pleaded 


eancerd after the laff e jredic ft al engueft, &c. and per 

Cur. it is no plea, but he g ie have concluded judgment fi aftn, 

and fo in all pleas pleaded ſince the laſt continuance; and upon 

this judgment was given per quer' and no nifi prius granted, for 

it was a confeſſion of the matter in iſſue. Cro. E. 49. pl. 4. 

| Trin. 28 Eliz. B. R. Cockain v. Witnam, | 

8. P. ard 17. In debt by one as adminiftrator, the defendant at the niſi priut 
_ pleaded that the pluintiff*s letters of adminiſtration were revoked aftet 
could not The laſt continuance, judgment fi ad captionem procedere debeat ; and 
plead this good by Walmiley and Gawdy, but Anderſon and Beamond 
—_— e contra. Quære. D. 361. a. Marg. pl. 10. cites Trin. 30 Eliz. 


but erer. C. B. Hutton v. Paramour. 


20 fe after 
ifue jored. Mo. 871. pt. 1210. Trin. 12 Jac. Stoner v. Gibbons, Hob. 8 7. pl. 105. St> 
ner v. Gibſon, S. C. agreed that upon adjournments and continuances of demnrrers, the plaintiff might 
be nonſuit at the den in another term whereunto it was adjourned, and by the fame reaſon he may 


plead a plea after the laſt continuance. 


3.C. ciel 18. In pleading a thing * the laſt continuance, it is no good 


* 5 Mod, pleading to ſay, quod poſt ultimam continuationem ſuch a thing 
—— 12 happened, 


= 3. an 27 wow ma. a. 


Ancs. 
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happened, but he H allege preciſely the very day, 


a day to ſuch a day; per Cur. 
* * * 0 8 1 
in caſe of Ewer v. Moyle. 


1 


— 


Ch. J. bt. Com. 33. b. Lasch. 4 E. 6. 


19. Such a plea can 9 be taken at niſi prius, the power of the 
juſtices of niſi prius being only to take the verdict of the jury. 
Bulit. 92 Iich. 8 Jac. Moor v. Browne. 


viz. from ſuch 
Xelv. 141. Mich. 6 Jac. B. R. 


199 
He that 
picads a plæa 
in abate- 
Ment, or 
after the laſſ 


* 2 | - 28 8 = — 
obſerved as 2 principle in law; per Mountague 


A plea after 
the laſt cone 
f;nuance is 
picadeu at 
the u ſi prius 


en the diy of the niſi prius, it is in the diſcretion of the juſtices whether to receive it or refule it. 


Jeni. 159 in pl. 2. 
lecms to be 8. C.- 
S. C. but ſrems only a tranflation of Yey. 


Yeiv. 150, 18. Eier v. Hawkins, S C. accordingiv. 


20. And if there be any miſtake in fuch a plea pleaded at the 
aſſiſes, it cannot be amended after the commaiſfien of the judres is de- 

termined, neither by the judges themſelves, nor by the Court into 
which the plea is returned with the niſi prius record, as it ought 
to be; and therefore where at the trial of an ejectment a plea 
was put in before the jurors were iworn, that ſince the laſt con- 
tinuance, viz. fuch a day term Trin. before the day of aſſiſes 
(viz.) 20 July (the aſſiſes being the 22 July) the plaintiff had en- 
tered into ſuch a cloſe by name, parcel of the premiſes in the 
declaration ſpecificat', which plea was received, and the next term 


it was moved that this plea might be amended in adding the vill, 


where the cloſe lay, and the Court would not. Yelv. 180, 181. 


Mich. 8 Jac. B. KR. Moor v. Hawkins. 

21. If a man pleads an wiſufficient plea after the laſt continuance, 
there the plaintiſf ſball have judgment, as if the firſt itiue had 
been tried for him; and for this he cited the New Book of Entries, 
fol. 575, Win. go. Trin. 22 Jac. C. B. Per Hutton J. ſaid 
it was adjudged in Sir Hen. Brown's calc. 

22. Time and place for the venue muſt be 

pleas. Gilb. Hiſt. of C. B. 84. 
23. A plea after the laſt continuance may be thus, viz. And now 
at this day, &c. comes ſuch a one defendant by J.-C. his coun- 
ſel, and ſays, this action the plaintiil againſt the defendant ought 
not to maintain, for that after the quinden: of the Holy Trinity 
laſt paſt, from which day until ſuch a day 11 Mich. term next, 
unleſs the juſtices of allifes before come ſuch a day, &c. the 
action aforeſaid is continued, &c. the plainuit by his deed dated, 
&c. did releaſe, &c. and ſhew the matter what it is, whether 
abatement in bar dilatory, or peremptory, as the caſe is, &. and 
this he is ready to aver. Clayt. 155, 156. 


laid in tivs as in all 


24. Debt for rent, the defendant pleads #17 debet, and fo iſſue 
joined, and at the day of nifi prius the defendant pleads quod 
puis darrein continuance, the plaintiff releaſed to him, and doth 
not name any place where he releaſed, fo as no iſſue could be taken, 
and to this the plaintiff demurred; and it was adjudged a fault 
incurable. 
v. Bloxam. 


Frecm. Rep. 112. pl. 132. Trin. 1673. Gardiner 


Oo 2 - 25. 


- Cro, J. 26. pl. 24. Mich. 3 ſac, Be. R. Hawkins v. Moor. S. P. and 
Brownl. 145. 
Lane, 81. Brows's Calc, S. C. accordingly. 


Bulſt. C28 
Moor v. 
B:own, 
S. C. & S. P. 
accordingly. 
Cro. J. 
261. pl. 24. 
Hawkins Ve 
Moor, So 
accordingly 


[ 500 } 


7 POND of Hue 4, 


508 Continuante and Difcontinuance, 


Freem. Rep. 25. In aſſault and battery the defendant pleaded not guilty, 


852 pl. 267. and at the aſſiſes he put in a plea puis darrein continuance, to which 
S. C. the 3 | . 1 
defendant the plaintiff demurred. Per Cur. clearly, if the plea had been 


8 MR iſſuable, it could not have been then tried, neither could the de- 
accord witn- : : 25 | F : . a 
r be argued there, but mu? be certified up hither by the judge 


fatisfaction, of die as part of the record of niſi prius. 2 Mod. 307. Paſch. 


whereupen 30 Car. 2. C. B. Abbot v. Rugeley. 


plain ff de- 
murred, and e plea bring certified on the back of the prſier, the plaint f gave defendant a rule vo join is 
demurrer, but detendant refuſing, the plaintiff entered judgment, and took the detendant in execution. 
The Court held, |, I hat detendant refuling to join, the plaintiff might lawfully enter up his judg- 
ment. 2Clv, That he that otters a plea puis dariein continuance at the niſi piius, ought to prove it 
there; for unlc's Le makes it appear to the judge that it is a true plea, it is in bis diſcretion <vhetber be <vill 
lord it or net, but may procecd to try the cauie. zdiy, That if rhe plea be found agairft the pleader, it 
is peremptory. athlv, That the plain:iff “ cannet repiy to it betar? the rudge of niſi prius. rthly, That 
the pics could mn. de amended bere, but | might, during the aſliſes, be amended before the judge of 
Mii priuss 

* Yelv. 181. Mich. 8 Jac. B. R. in cafe of Moore v. Hawkins, S. P. held by all the juſtices of 


| Serjeant's-inn, in Flect-ſtreet, accordingly. : Cro. J. 261. pl. 2.4. S. 3 & Ss P. 


+ But after their cem ion derer mines, ihe juftices of Hie rave na ever to amend the plea, Yelv, 
Tor, in S. Go Cro. J. 261. pl. Zee 8. . & 8. P. 


26. In ?reſþaſs againſ? four defendants, who appeared, and after 
ſeveral continuances three of them pleaded the death of the fourth after 
the laft continuance, & petunt fudicium de brevi & quod breve illud 
eaſetur, The plaintiff demurred. The plea was adjudged ill in 
the concluſion, which ought to be petit judicium, ſi Curia ulte- 
rius procedere vult, becauſe in fact the writ was abated beſore by the 
death of the party; whereupon a reſpondeas ouiter was awarded. 
3 Lev. 120. Trin. 35 Car. 2. C. B. Hallowes v. Lucy. 

27. In debt upon « 65nd the ſtatute of ry was pleaded, and à 
#emurrer was to the plea, and the paper book made up and deli- 
vered, and the demurrer joined, with a blank left fer the day of the 

Curia advijſare vult. The defendant pleaded, that the plaintiff 
died after the laſt continuance, and thereupon the plaintiffs attorney 
filled up the blank, and made it diem Sabbati prox” poft quiniden” Paſche, 
ta chic day the judgment ought to refer, and if the plaintiff was 
then living, it would be good; aud the attorney for the plaintiff 
was examined upon oath, whether he was then living or not ? 

who ſwore that he ſaw him after the ſaid Saturday; whereupon 
the plea was rejected. L. P. R. 328. cites 8 W. 3. B. R. 
Moor v. Row. hs 

28. In debt on a bond, defendant pleads in bar as to part, that 
after the laſt continuance he had paid ſo much, evhich the plaintiff ac- 
cefted ; to which the plaintiff demurs, and it being a declaration of 
Michaelmas term, it was adjudged the whole was diſcontinued 3 

for the plaintiff's way had been to demur to the plea, fo far as 

f 501 ] it was pleaded, as he had cauſe to do, it being after laſt conti- 
nuance, and acquittance pleaded or produced, and take judgment by 

nil dicit as to the reſt; per Cur. 12 Mod. 626. Hill. 13 W. z. 

Crow v. Maſon. t 

29. Debt upon a bond againſt tao, the declaration is, memoran- 

dum quod alias ſcilicet de /ermino ſcilicet Mich. An imparlance is to 
die Mercur prox? poſt octaò Hilla“. The gth December the plaintiff 
releaſed one of the defendants, At the day of pleading one of the 

| | _ dcicadants 


W X 


A 


Continuante and Difcontinuance. 


de ſendants pleads this releaſe with an actis nan. The plaintiff de- 
murs, and held to be the uſual form of pleading with an actio 
non, though ſome of the pleadings be with. an uteri non vult 
prof gui, this i bejore ie 1s joined ; for when the party has two 
matters to plead, he may take one, and then he waives the other 
but after he has pleaded a plea, and iſſue is joined upon it, then 
he is proper to plexd an uiterius non vult proſequi; and therefore 
in all nicas puis darrem continuance a time muſt be mentioned, 
that it may appear that the party had not an opportunity to plead 
this matter beſore. When a man hath a matter that will bar the 
plaiatiTof his action, he may plead this at the firſt day; fo if the 
matter will abate the plaintiff's writ, Parker Ch. J. ſaid as to 
#* Jcaner's opinion, in 26 H. 8. 3. mentioned in Lutw. 1178. 
where a precipe is brought, and the defendant enters, the tenant 
may plead that ke entered pending the writ, (id eſt,) that he may 
plead this generally, without taxing any notice of time, but when 
ifluc is joined in a cauſe, the Court hath nothing to do but to tr 

the iſſue, and in the caſe here, it is not material when the leaſe 
was, becauſe it is the ſame thing as if it had been before the action 
commenced. As to Littleton's opinion in Ed. 4. that was after 
iJue joined, the law doth allov but one plea, and therefore when 
you have pleaded one, you cannot come in and plead another, but 
every plea ought to be plead-d in the firſt inſtance, and you can 
have but one plea puis darrein continuance to avoid delaying the 
plaintiff, and + 3 Keb. 297. was denied, and when a plea puis 
darrein continuance 1s picaded, he muſt thew why he did not 
plead it before, and ſhew the time particularly, as Yelv. 141. 
for when a man had pleaded before he had put himſelf upon that 
defence; but if a matter happen puis darrein continuance he 
muſt plead it, and the conſtant practice is to plead it ut ſupra, with 
an actio non; for where a man hath a bar to an action, why ſhould 
he not picad it as ſuch ? Paſch. 9 Ann. B. R. Price v. Kendrick. 


(L) Pleas after the laſt Continuance, Where the 
Matter pleaded muſt be expreisly mentioned to 
have been done, or happened, after the laſt Con- 
tinuance. | 


1. 172 man pleads the death of the defendant, pending the aurit, he 

{hall not plead it after the laſt continuance, becaule the writ 
is thereby abated in fact; but contra of a plea which proves the 
writ -abateable only; as taking of baron and the hte, Br, Continue 
ance, &c, pl. 50. cites 18 E. 3. 19. 

2. In 1refþaſs after iſſue, the dijencant was received to plead that 
the plaintiff was outlawed of feleny, without ſaying after the laſt 
continuance. Thel. Dig. 204. lib. 14. cap. 3. ſ. 1. cites Mich. 
20 E. 3. Utlawry 10. and 32 H. 6. 27. 

3. A feme reſceived ſhall not plead in abatement of the writ 
z thing happening after the reſccipt, without ſaying after the laſt 
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+ Br. Con- 
tinuance, 
Ec. pl. 3. 
eites S. C. 


Tontinuance and Dilcontinuante. 


continuance, Thel. Dig. 204. lib. 14. cap. 3. ſ. 2. cites Trin. 
49 E. 3. 21. 

* 4. After iſſue the tenant ſhall not plead that the demandant has 
entered, & c. without ſaying after the laſt continuance, and it is not 
ſuihcient to fay that he entered after the pleading. Thel. Dig. 
bog. lib. 14. cap. 3. 1. 3. cites Hill. 50 E. 3. 4. and 21 H. 6. 
54. But ſays, that after continuance taken, ſuch plea was 
admitted. Trin. 4 2 H. 6. 13. by ſaying that he entered pen- 
dente brevi. 

5. Entry, pending the writ, or acquittance of debt, pending the 
writ, is no plca, unieis it be ſaid that it was after the laſt continu- 
ance. Br. Continuance, pl. 16. cites 50 E. 3. 4. 

6. It is ſaid, that the tenant ſhall not plead the death of one of 
the demandants «vhs is ſevered in formedon, without ſaying after the 
laſt continuance. Thel. Dig. 204. lib. 14. cap. 3. ſ. 4. cites 


Mich. 19 R. 2. Br. 925. Quære. 


7. Inprecipe quod reddat the tenant cannot plead that the demandant 
is outlawed in a perſonal action, without ſaying that it was after the 
laſt continuance. Thel. Dig. 204. lib. 14. cap. 3. f. 5. cites. 
Mich. 14 H. 4. 15. | | | 

8. A man ſhall not plead excommunication unleſs after the laſt 
eontinuance. Thel. Dig. 204. lib. 14. cap. 3. ſ. 6. cites Paſch. 
20 H. 6. 27. and 36 H. 6. 19. 

9. Fee reſceined may ſay that the demandant has entered pending 
the uri, without faying after the laſt continuance. But he who 
is party 72 the writ cannot, after any continuance, plead the death of 
one ot the demandants, or of the tenants, or entry of the demand- 
ant, or that the demandant has taken baron, zur,, /aying after 
the laji continuance. Thel. Dig. 205. lib. 14. cap. 3. f. 7. cites 


Trin. 21 H. 6. 54. and 32 H. 6. 12. 


Br. Reſceit, 
pl. 2 cites 
— 

Fitzh. Reſ- 
ceipt, pl. Eco 
Cites S. C. 


Io. Precipe quod reddat againſt baron and eme, who make de- 
fault at the niſi prius, and the feme prayed to be received at the day of 
the petit cape returned, and ſuid that the demandant had entered int) 
the land in demand pending the zurit, and did nt ſay after the laſt 


_ continuance | and well} ; entrary if he and her baron had plead-a this 


plea without reſceipt ; nor no other who remains party to the writ 
without reſceipt {hall plead it, but ſhall ſay aſter the laſt continu- 
ance ; but tenant by reſceipt may. The reaſon is, for that he 7s 
tenant de nv, and a new tenant, and the demandant ſhall count de 
novo, and all ancient pleas and matters are waived except the 
original, and therefore he {hall plead it at large, and is not 
bound by any continuances before, Br. Continuance, &c. pl. 29. 
cites 21 H. 6. 48. | | 
11. A man ſhall not /ay that the plaintiff is made a biſhop pending 
the writ, or that the feme lot baron pending the writ after a continu- 
ance, unlejs he pleads it after the laſt continuance ; per opinionem 
Curiæ, quod nota; but contra of death, or to ſay that the fem 
was covert the day of the writ purchaſed, note the diverſity 3 for 
this diſproves the writ in fact, whercas the other does not 
diſprove it but only in law. Br. Continuance, &c. pl. 57. cites 

32 Hl. 6. 10. 8 | | | 
| 12. A 
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12. A man ought to plead Hat the biſhip is tranſlated to another 
biſhoprick after the laſt continuance, if it bs not pleaded at the firtt 
appearance, 
was covert of baron the day of the writ prerchajed. 
Eb. 14. 8. cites 32 H. 6. 12. 

13. In dower the tenant pleaded that he himſelf diſſeiſed A. who 
re-entered the loi day of October, &c. Neale ſaid that the tenant 
ſhould ſay that he entered after the laſt continuance z but Little- 
ton ſaid that a man ſhall t plead after the laft continuance unleſs 
where a plea was pleaded before, whereas here is nothing but an 
imparlance; but Brooke ſays, tamen ure inde, for it ſeems the 
imparlance is a perfect continuance; but he that comes at the 
firſt day and pleads entry pending“ the writ, this cannot be plead- 
ed after the laſt continuance. br. Continuance, &c. pl. 31. cites 


15 E. 4. 4. 


Thel. Dig. 205. 


5024 


But in vrit by a fee, the defendant ſhall ſuy that fhe 


Gilb. Hift, 
of C. B 24, 
cites 8. ©. 
and ſays that 
a relcaſe as 
ne CyNnCeives 
may be 
pleaded, 
though 
there has 
been an im- 
parlance bee 
tween ; bee 
cauſe there 


is no continuance of a former plea pleaded, and by the libertas loquendi the defendant has time given 
him to plead what makes mutt for his advantage. — But if the <writ be only abateable, as if the plain- 
tiff be made @ knight, or the plaintiff being fime ſile, rakes a buſband, it muſt de pleaded after the laſt 
» continuance ; for otherwiſe he depends on his firſt plea, and waives the benefit of his new matter; but 
it cannot be pleaded between the day at niſi prius and the day in Bank, becauſe there has been trial in 


the ſame cauſe before. Giib. Hiſt, of C. B. 84. 


cannot be puis dariein continuance, becauſe the right is ſuppoſed in the leſſee. Ibid. 


14. In treſpaſs the defendant pleaded not guilty, and ſo ts ifſue, and 


day given till another term, and meſne between theſe, the plaintiff 


releaſed to the defendant, &c. and at the day other continuance was 
taken, at which day the defendant ſaid that the plaintiff by the deed 
bearing date before the laſt continuance, aud prims deliberal' to him 
after the laj? continuance releaſed to him, &c. and the plaintiff ſaid 
that the delivery was when it bore date, abſque hoc that it was de- 
livered after the laft continuance; and per tot. Cur. the plaintiff 
ſhall be barred by confeihon of the releaſe after the action 


But if the leſſor uf the plaintiff dies, this 


*[$03J 


Traverſe, 
per, &c. 
pl. 247s 
8. P. 


brought, and after the treſpaſs done; but per Cur. the plain- 


tiff might have ſaid that he did not deliver the deed after the laſt 
2 without ſaying more. Br. Negativa, pl. 43. cites 16 
L. 4. 5 

1 Me debt the defendant cannot ſay that the plaintiff has re- 
ceived parcel of the debt pending the writ, without faying after the 
Jaſt continuance. Thel. Dig. 205. lib. 14. cap. 3. f. 11. cites 
Trin. 5 H. 7. fol. ultimo. 

16. In action on the caſe by 2 adminiſirators for money lent, the 
defendant pleaded the releaſe of one generally after imparlance by actio 
nen, and did not plead it after the laſt continuance as he might, 
it being made ſince the action brought, and therefore the plaintiff 
demurred; the Court held that the plea ſhould have been after 
the laſt continuance, and the not pleading fo loſes all the benefit 
of the releaſe, and judgment for the plaintit 3 Keb. 397. pl. 99. 
Mich. 26 Car. 2. B. R. Alderſon and Dowly v. Miller. 

17. In replevin againſt 4, the defendants confeſs the taking, but 
plead in bar that the plaintiff 6 Feb. 1 Will. had releaſed 2 of them, 
without ſaying before the writ brought or pending the writ, or after the 
{ft cantinuance ; the plaintiff replied, that be had declared againſt 

| Oo 4 them 


S, C. cited 
Arg. 

2 Lutwꝛ. 
1177. — 
See (K) 

pl. 29s 


The report- 
er, Ibid. 
1178. ſays, 
that it ſeems 
it may be 
collected by 


* 


$0Z 

the deter 
authority of 
the bouxs 
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Year 
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if why th, 4 
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them in Mich. term, 1 Vill. modo & forma predift, and that they 


mmparled till Hill. term following, and ſo ſet forth continuances till 


4 o 


Pajch. and Trin. terms, and demanded judgment if the defendants 


Hall be admitted to plead this releaſe after an imparlance; and upon 


demurrer it was inſiſted for the plaintiſf, that by the imparlance 
the defendants had affirmed the action; and that if they would 


ba, / ens ; have any benefit of the releaſe they ſhould have pleaded, that it 
pro” 8%; was made aſter the laſt continuance, which they could not do be- 
fore fue Caule it was made beiore; all which was admitted to be true, if 
Jo rei,wbich jt had been after iſſue joined, for there is no occaſion of continu— 


* Ct o- f l e 

Fleiced in ances before. The Court, viz. Powell and Rookby, on this firſt 
n of the argument were of opinion that the plea was good, and gave judg- 
action, o- 


N ment for the plaintiff, niſi, &c. But the caſe was argued again 
WELD Proves "BY": 3 4 Mich 5 ZI | a 
rhar be woris the ſame term, and in Mich. term, and ordered to be arg ued 
is abated, again, but no judgment is on the roll. 2 Lutw. 1174. Trin. 
2 ber, „ 2 W. & NM. in B. R. Rainbow v. Worrall. | 
alatenble ry | ; L 
thereby, it nay be pleaded notte: tand. ng a continua e af. or the thing bappened, and need nit be pleated 
tha: it was after the laſt continuance, &c. But then it ſeems by the opinion of ® Jennor prothorotary 
of C. B. that in ſuch caſes the ple ting wn to be, that ſuch a thing hagp: ted pend ng the Wit; for 
In the th H. S. 3. he lays that in precipe quod readat, if the demandant enters be ore they are at 
IſTue, and the tenant pleads this entry in abatement, he vught o fay that the demandant encered pending 
tne writ; but if ney are at iffue. and then the + demandant ente, the tenant hal fay that he entered 
after the laſt continuance, and not pending the writ; but lays that the rep-orter makes a quære at it, 
and ſays that the 21 HH. 6. is otherwie bu Serjea”t Lutwich fays, that upon iearch throughout the 
year of 21 H. 6. no ſuch thing is to be found there but rather the contrary; tor in 21 H. 6. 48, 49, 
& 50. the feme tenant by reice pt pleaded the entry of the d mandant pending the writ, and nothing 
moe, and the ple upon devate was al oed to be good; and ſays that Brooke, in his abr dgment of tne 
ſame book, tit. Briei, pl. 2. app oves the diverfity there taken by jennor, with ant dive: fitatem, 
But ſays, that in the principal ca e here of Riinbow v. Worrall, it is not ſaid that the releaſe was madg 
either before the writ puzcnated, or pending the writ, or after the laſt continuance. | 

See (K) pl. 25 
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5 Mod. 11. 
Creen v. 
Moor. S. C. 
ordered to 
go over to 
the next 
term, be- 
cauſe it be- 


ing a juſt 


action, the 
plaintiff may 
in the mean 
time reveilc 
the out- 
lawcy, and 


18. Debt upon a judgment was brought in Trinity term, the de- 


fendant imparled to Michoe/mas term, and then pleaded in bar, that 


the plaintiff die Lune prex' pęſt fejtum Sancti Martini was outlaxved ; 
and upon demurrer to this plea it was objected, that all matters 
which happen after the action brought, and which go in diſcharge 
thereof, ought to be pleaded puis darrein continuance ;z but ad- 
judged, this is like a judgment confeſſed by an exccutor after an 
action brought which 15 never pleaded, puis darrein ccntinuance, 
and in thele cafes He lime of the outlawry and fudg ment appear in 
themſelves. 1 Salk. 178. pl. 3. Mich, 6 W. & M. in B. R, 


Moor v. Green, 


then may plead after the lat continuan:e. 


For more of Continuance and Diſcontinuance, in general, 
ſee Adjornment, Amendment, Appeal (N), Dekault, 
Error, Cloin, Protecion, and other proper titles. 
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Contract and Agreement, 


(A) What is, and the Effect thereof, 


. A Contract is an agreement entered into by ſeveral perſons, 
inducing an obli; zation by its own nature, and the obliga- 
tions ariſing from 9 are divided and igt 1/hed according 
as they are periect-d, either by the fole content of the contracters, 
or »y the intervention or tradition of things, or laitly by word or 
writing, and are either ex re, from a thing done; ex verbis, from 
words; ex /tterisr, from writing z ex conſenſ 7, from conſent. But 
as all obligations cannot be bound up under general and regular 
names of comraQts, the law allows ſome obligations to paſs under 
the name of guaft contrattus, becaule they have ſome reſemblance, 
and are of the nature of contracts. 
2. If A. lle a horſe 10 B. for nol. and has no horſe, yet A. ſhall 
have an action of debt for it; but if A. has a horſe, B. may take it, 
and ſo it may be a perfect contract, and yet there ig nat guid pro 
9. Br. Contracts, pl. 17. cites 37 H. 6. 8. 
3. Leaſe fer years rendering rent is a contract. Br. Contract, * Joindery 
pl. go. cites 


ted. 7 H. 7. 4+ 


| pl. 43 5 | ; it as admit- 


4. Am agreement concerning perſonal things i 18 2 1 aſſent of Ibid. 11. b. 
the parties, and ought to be perfe, full and compleat; for when it I 
concerns perſonal things it is the mutual confent of the parties, and 
ought to be executed with a recomperice, er elle to be fo certain as to [C505 J 
give an action or other remedy for a recompence, otherwiſe it is a 
naked communication without effect. Pl. C. 5. a. Hill, 4 E. 6. 


in cate of Reniger v. Fogalia. 
5. Recital of * whereas he was poſſeſſed of certain land, he aſſigned * S. P. de- 


creed. 


the fame, &c. amounts i an agrecment. Le. 122. pl. 164. Trin. 2 Meg. 86, 
30 Eliz. B. R. Severn v. Clark. &c. Paſch. 
| 28 Car. 2 


Canc. Hollis v. Carr. So exception in a lenſe amounts to an agreement. Le. 117. pl. 198, 
Trin. 30 Eliz. B. R. Arg. in cafe of Cage v. Paxlin. | 


6. If one have wares purpoſing to ſell them, and another deſir- 
ing to buy them ſaith unto him, 4% not ſell them away, but tarry till 
fuch a day and I will pay you then for them this is a good promiſe 
and conlideration, for by this he is hindercd in the interim from 
the ſale of them. Per Doderidge J. 3 Bulſt. 70. Trin. 13 Jac 
. R. in caſe of Copper v. Dickeuſon. 
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Zee dit. 
Deaf, Dumb, 
and Blind. 


See tit. En- 
fant. 


But in what 
caſes the 
bu band 


Winch. 25. 
Trin. 
22Jac. C. B. 
Arg. cites 
8. Co | 


Contract and Agreement. 


7. If Lay the price of @ cow is 4 l. and you ſay you ill give me 41. 
and do not pay me pretently, you may not have her afterwards 
except I will, tor it is no contract; but if you go preſently to 
telling your money, if I fell her to another you ſhall have your 
action of the caſe againſt me. Noy's Max. 87. | 

8. A forced agreement of the party g accounted to be ns agree- 
ment, and therefore the Court will not compel him that did thus 
agree to perform his agreement (22 Car. 1. B. R.); for the law 
abhors all force and violence. L. P. R. 48. 5 | 

9. Agreement of parties cart prevent a court of equity of its 


— Te 4 5 . 7) © A 7 » C - C 3 - — "BY | > . f 
Juriſclictian,; as in caſe of a mortgage, it cannot be agreed that this 


Court ſhall not give relief. Arg. Chan. Caſes, 141. lich. 
21 Car. 2. in the caſe of Fry v. Porter. 

10. Delivery in conſideration of being paid the value, is a ſale, 
1 Salk. 25. pl. 11. Trin. 2 Annæ, B. R. in the caſe of Herbert 
v. Boritow. 5 

11. It two men ſibnit to the award of a third perſon, they two 
do alto thereby promiſe expreſly to abide by their determination, 
for agreeing 10 refer is a promiſe in itſelf. 6 Mod. 35. per Holt 


— 


Ch. J. Mich. 2 Annæ, B. R. in caſe of Squire v. Grevell. 


(B) Good or not in reſpect of the Contractor. 


I. T HE contract of an fant is void. Br. Contract, pl. 34. 
cites 39 E. 3. | | 
2. Sy the contract of a feme covert is void. Br. Contract, pl. 34. 


- cites 19 H. 6. 9. 
Hall be liable. See tit. Baron and Feme (E. a) (E. a. 4) 


And ſee tit, Feme ſole Merchant. 


3. Agreement made vith an infant is not binding, becauſe ex 


parte, and remedies not mutual. MS. Tab. Jan. 19. 1710. 
Conway v. ohrimpton. | | 


(C) Good or not, in reſpect of the Contract, and 


the Manner of it. 


7. P ARO] or promiſe to pay 10 J. without quid pro quo, does not 


make a contract; for it is only nudum pactum unde non 


oritur actio. Br. Contract, pl. 34. cites 9 H. 5. 14. 


2. Note, that a contract may commence by condition, Br. Con- 


tract, pl. 7. cites 33 H. 6. 43. | : 

3. As it there is a bargain between two, that if one ſhall deliver 
twenty cloths to another, that then he ſhall pay to him 201. Ibid. 

4. In treſpaſs, the defendant ſaid, that a bargain was had be- 
tween them at D. that the defendant ſhould go to S. and ſee the corn 
of the plaintiff, and if he liled it upon the view, and would give t9 
the plaintiff 40 pence for every acre, that he ſhould have it, by which 


he went and viewed the land, and was pleaſed with it, and took 
| its 


3 


2 


Contratt and Agreement. 


it, which is the ſame treſpaſs; and per Littleton, Choke, and 
Brian, juſtices, it is no plea, becauſe he did not ſbeau that he had 


| paid ; but contra if a day of payment had been agreed ; for if a man 


cheapens wares at a price certain, and the vendor agrees to the 
price, this is no bargain, nor ſhall he take the wares if he does 


not firſt pay, or has a day of payment given; and as to the notice 


to be given to the vendor here, Brooke favs it ſeems to him, that 
when he took the corn it is notice in itſelf that he was pleaſed 
with the corn. Br. Contract, pl. 25. cites 17 E. 4. 1. 

5. If a man /ells ſtuif for 40 l. and delivers the ſtuff, and no 


money is paid, nor day appointed, yet it is a good contract, and the 


other ſhall have action of debt, and warranty of the ſtuff is good. 
Br. Contract, pl. 36. cites 9 H. 7. 21. 

6. If a man buys a horſe of J. N. for his ox, there each may take 
the thing, viz. the one the ox, and the other the horſe; per Yaxe- 
ley. Br. Contract, pl. 18. cites 21 H. 7. 6. 

7. It was agreed, that a bargain hr 10 l. 10 be paid fuch a day, 
is good. Br, Contract, pl. 15. cites 14H. 8. 19. | 

8. And that a man may ſell his {tuff for 10 l. upon condition that 


he ſhall re-have it when he comes t5 Paul's ; and by the performance, 


&c. the bargain ſhall be void. Ibid. 

9. And, per Brudenel Ch. J. if a man ſells his horſe fer 10 J. 
and accepts 1d. in earneſt, it is a good contract, and the vendee 
ſhall have the horſe, and the other ſhall have an action for his 
money. Ibid. 

10. A. ſells a horſe to B. on condition to pay 40 f. for him at 
C:ritmar, and delivers him to B. Afterwards, before Chriſtmas, 
A. re-ſells ta C. At Chriſtmas B. pays not the 40 8. ſo that A. 
re-ſciſes the horſe. C. never ſhall have him; for at the time of the 
fecond contract, A. had no intereſt, nor property, nor poſſeſſion of 
him, nor any thing but condition, which cannot” enable A. to 
contract for the property and the poſſethon, and ſo the ſecond 
contract is merely v,, Arg. Pl. C. 432. b. Paſch. 15 Eliz. in 
caſe of Smith v. Stapleton. | 

11. In contracts every thing requiſite ought to concur, as the con- 
ſideration of the one ſide, and the promiſe or fale of the other 
fide z per Periam J. Godb. 31. in pi. 40. 27 Eliz. C. B. 

12. The defendant fold a commiſſoner's place in the king's troops 
fer 400 1. to the plaintiff, who after he had enjoyed the place 3 
years was turned out, and another put in his room, and, as the 
bill ſuppoſed, by the defendant's means or procurement, without 
any fault of the plaintiff, which was not proved; it was inſiſted 
en by the defendant's counſel, Hat this is not a cauſe proper for the 


Court to relieve; a contract of this nature being a bargain for a 


place or othce of public truſt and concern, viz. to take muſters, 
and though being concerned in military affairs is out of the ſta- 
tute, yet the king may be abuſed, and falſe muſters allowed. 
Lord Chancellor ſaid, he wiſhed a law were that ſuch bargains 
might not be, they occaſioning deceir to the king, &c. but ſeeing 
the king hath not diſallowed them, the plaintiff ſhall not loſe his 
money, and therefore what the defendant hath received he fall T 

N | ; 2 f 


C507 3 


507 Contract and Agreement. 
2 Chan, Caſes, 82, 83. Hill. 33 & 34 Car, 2. Conyers v. Ha. 


mond. | | | te 
8 13. A ſum vaſtly exceeding the allowance per fat. 21 Fac. 1. 0 
l Cap. 17. 12 Car. 2. Cap, 13. of 55. per cent. brokage was pro. c 
miſed by a third pern, who was really to pay it, and neither the 0 


3 
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| borrower was to pay or the lender to receive the money, and this 2 
was held not within the ſtatutes aforeſaid, Carth. 251. Mich, 0 
4 W. & M. in B. R. Bartlett v. Vinor, 1 


14. If a ſcrivener contracts for more than 5 s. for procuring the 


"RY 9 * 9 


Iban F 1001. ſuch contract is void; per Holt Ch. J. Carth. 52. 7 

1 Mich. 4 W. & M. in B. R. in cafe of Bartlett v. Vinor. | c 

' 15. Every contract made for or concerning any thing if, c 

; and made unlawful by any fiatute, is voie, though the ftatute itfelf [ 

does not mention that it inall be void, but only intticts a penalty t 

4 en the offender ; becauſe a penalty implies a prohibition, though 

\ there are no prchibitory words in the ſtatute; as in the cafe of 

I imony, and of contract for more than 5 f. for loan of 1007. per 
Holt Ch. J. Carth. 252. Mich. 4 W. & M. in B. R. in caſo 

of Bartlett v. Vinor. | 

16. It was moved in arreſt of judgment in an action brought 


upon this promiſe, viz. if vu awill procure 15500 l. to be paid int1 

the Exchequer upon the aid of 12 d. in the pound, in ary name, ar in 

the nam? 4 fuch perfon as I ſbali direct, I zuill give you 690 1. and 

inſiſted that this was brokage, and a promite againtt law ; but 

the Court declared, that nothing appears in the declaration 

againſt law; for the borrower does not pay brokage, nor the 

lender receive it, but the conſideration is wholly between perſons 

not intereſted in the moncy, Odin. 322. Mich. 2 W. & M. in 

B. R. Bartlett v. Vinor. : 

17. The law knows of no contract hut what are good or bad at 

he time »f the contract made, and not to be one or other according 

to a /ub/equent contingency z per Cur, 10 Mod. 67. Mich. 10 Ann. 

B. R. in caſe of Earle v. Peale. 
Upon a re- 18. D. ordered C. a braber, to ſell $0001. S. S. fact ue the 18th 
2 of March, 1719-20. Upon the lib (being Saturday) in the morn- 
King, the ing, C. told D. that he had fold the ſaid 5000 l. ſtock 75 T. at 200). 
Court was of per cent. D. went to T. and aſked him it he had bought the ſaid 
_ FRA 50001]. ſtock of C. who tald him he had nos beught the fl:ck, and 
trauduent thereupon D. went to C. and informed him what T. faid, and 
I”, then C. ſaid it was a miſtake, and he had fold 10001. part thereof 
che fate, if to A. and the 40091. reſidue to B. ta be transferred the Wed- 
ſuch there neſday following, and ſhewed D. his book, wherein he had made 
. vas „ en entry thereof. The ſtock-rifing very much every day from 
3 the ſaid 18th March, and C. having prevaricated with D. und given 
earneſt; for him a wrong name f the purchaſzr of the ſtock, began to ſuſpect Alu. 
It has been C. had not fold the fsck upon the ſaid 18th of March, but meant ta 


determined ; : . 
take the cdvantage of the riſe ts his can benefit, and refiifed to trauten 
here, that & 7 as. 2 
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ſuch a bar- the ſtock upon the Wedneſday as required by C. and thereupon C. 
ee preſſed him extremely to transfer the ſtock, aſlirming, if it were 
of fraud, not done his credit would be blown up in Exchange-alley, and 
ad being he ſhould be ruincd, and Legged to have the matter referred, and 
> da 


Contra and Agreement. 


to have a meeting together, and bring cach of them a friend in 
order to ſettlè the matters between them; and at that meeting it 
avas agreed that D.“ fou transfer the co00 1. ſicek to ſuch perſons as 
1544 8799 44414 Fa eue 4. 17 „ 50 „747 JU i 7 il 
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orders, in the hands of F. S. and IV. R. as a pledge and ſecurity for 
D. in caſe the arbitrators then ch:fen fhould make an award for D. 
hot C. did not fell the ſtack upon the ſaid 18th of arch, is anſwer the 
riſe of flock to D. betaveen tha! day and the day cn which the ſtock was 
clivered, being the Friday foll;wing ; and upon this agreement D. 
did transfer the flock far 100001. and C. made the depgſit. After 
this ane of the arbitrators died before any award made, and then C. 
brought a bill to have beck his depoſit, and D. brought à crof5-oill to 
have the depgſit delivered over to him, upon a ſuggeſtion that C. had 
kept the flack for himſelf, and not ſold it at 200 J. per cent. as pre- 
fended. | 

It appeared upon the pleading and proofs in the cauſe, that C. 
did nat jel! the 1690 l. flock to A. nor the 4000 l. ſtock to B. though 
entered in his books, but the whole 5000 l. ſtock, or the greateſt 
part thereof, he did. retain to himſelf. | 

Per Macclesfield C. a briter, or a perſon acting as a broker, 


(as C. was, and not fo within the ftatute which prohibits brokers 8 


from buying ſtock for themſelves,) cannot retain the ſtæch to himſelf, 
which his principal has ordered him te fell, for that is to make the 
ſame perion both buyer and fcller. The broker is intitled by his 
principal to fell the ſtock to the beſt advantage, and if the broker 
ſhould be allowed to be buyer, in ſuch a cafe can it be ſuppoſed 
that he will have as great a regard to the intereſt of his principal, 
as to his own particular intereſt and gain? This would be a great 
inlet to fraud, and a ſtrong temptation to a breach of truſt, and 
ought not to be allowed; and although in the preſent cafe D. 
did agree to the pretended ſale of the 5000 1. ſtock, at 2001. per 


cent. upon the information of C. that the ſtock was ſold at that 
price, yet that /ubſeguent conſent, founded upon a miſrepreſentation, | 


ſhall not bind in favcur of the broker who had deceived him, and when 
in reality there was no fale at all, but the broker kept the ſtock 
for himſelf, upon a proſpect of the rite of ſtock; and though the 
broker might be bound to take the ſtock at the price he informed 
the principal the ſtock was told at, yet it does not follow that the 


principal ſhall be bound by his confent, which was founded upon. 


a fraud and deceit in the broker. A broker cannot retain the ſtock 
which his principal orders him to fell, unleſs he expreisly ac- 


quaints his principal therewith, and he gives his conſent thereto; 


for then it is not a ſale from the broker to himſelf, but he buys it 
of his principal himſelf, which he may as well do 2s of any other 
man. Decreed the depoſit to be delivered to D. with colts. NS. 
Rep. Mich. 11 Geo. Crull v. Dodſon, & e contra. 

N. B. This decree was re-heard, July 8, 1725, beſore King C. 
volt term. Trin. 11 Geo. and the decree afirmed., | 


© 0s 


without ear- 
neſt, is vnly 
nudum pac- 
tum; that 
the decree 
ſivald have 
been to aC- 
c unt for 
tlie 5000 l. 
and the pra- 
duce of it; 
but as the 
p:aintifF ace 
quieſces un- 
der the de- 
cree, and it 
is re heard 
on the peti- 
tion of the 
def ndant, 
tie Court 
can do no 
more than 
atem the 
decree. Se- 
lect Caſes in 
Chancery in 
Ld: King's 
'T1me, 42. 
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(D) Agreement neceſſary to the veſting of Things, 
In what Cates. 


1. HERE an eftate is g:ven to one by a [:2vful ac, it ſhall be 
adjudged in the party before agreement until it be dif. 

agreed to. Arg. 2 Leon. pl. 97. Trin. 28 Eliz. B. R. 
F 509 ] 2. Aſſumpſit, and declares that the defendant die Maii, anno 
Lit. Rep. Dom. 1625, in conſideration that the plaintiff would permit the de 
_ 3 fendant de re-enter into a meſſuage and croft in which the defendant 
dis, had dwelt before, promiſed to pay o him 30 s. yearly during the time 
| that he enjaxed it, and that he permiſit ipſum reintrare, and he enjoyed 
it 2 year and half, which ended at Mich. 1626, and becauſe he 
would not pay 45s. he, &c. Upon non aſſumpſit it was found 
for the plaintiff. It was moved in arreſt of judgment, thar the 
aſſumpſit being to pay 30s. -annuatim, before the year be deter- 
mined, nothing is due, and the plaintiff cannot divide the rent, 
and cited 5 R. 2. Annuity, 21. Debitum judex non ſeperat. 
Then when it does not appear that the action lies for the 1; 5, 
for the half year, and the jury aſſeſſed damages intirely, it is 
void, as 10 Rep. 130. OSBORNE's CASE; and it appears, that by 
his computation of time, it is not a year and a half from the 
time of the aſſumpſit made, Richardion ſaid, that it is not ſe- 
cundum ratam, for then he might divide the rent, and no day is 
limited for the payment of it; for if a leaſe be made for two 
years, or at will, paying annually at Michaclmas 308. and the 
leaſe is determined after half of the year, although it be by the 
leſſee himſelf, he cannot pay any rent; but Lelverton taid, that 
that is not a rent, but a collateral ſum, and debt docs not 
lie for it; and in the declaration it is ſaid, quod permiſit ipſum 
reintrare, and does not ſay at what time, which was naught by 
all, but Hutton; and it ought to be alſo, that he did de facto 
re-enter. And per Hutton, if it had been ſaid, fo long as you 
{ſhall occupy the land, you ſhall pay annually, &c. that he may 
demand half of the year, but the whole Court againſt him, and 
judgment was ſtayed. Hetl. 53. Mich. 3 Car. C. B. Went- 

worth v. Abraham. 

3. Upon an affignment of a judgment, the judgment immed?- 
ately veſts in the aſſignee before his acceptance of it; Arg. 
cites Butler v. Baker. And. 348. Poph. 87. 3 Rep. 25. 
10 Mod. 189, 190. Mich. 12 Ann. B. R. in caſe of Turner v. 
Goodwin. : 

4. A. ſent goods out of the country to B. and B. apprehenſive that 
be ſhould feen be a bankrupt, delivers a quantity of goods, maſiiy the 
fame, to C. for the uſe of A. but before A/7s acceptance B. be- 
came bankrupt. Refolved by the judges of B. R, on a reference 
to them by Parker Ch. J. before whom the caſe was tried, that 
the property of the goods were fo veſted in A. by the delivery of 
the goods to C. for the uſe of A. that they were not ſubject to 
the diſpoſal of the commithoners of bankruptcy, 10 Mod. 43% 
Mich. 5 Geo. 1. B. R. Atkins v. Berwick, 


Ws 
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Tontrat and Agreement; 


(E) Conſtruction and Extent thereof. 


I. 7 HERE there is a bargain between E. and A. for 10l. 
that E. foall injiruft A. in ſuch a ſcience, and the money us 
not paid, and A. dies within three weeks, E. thall not have an 


action for the 101. for the cauſe is ceaſed. Br. Contract, pl. 12. 
- cites 21 Its 


repay the money. Ibid, 

2. He who lis trees is not bound to ſuffer the other to take 
them if he does not pay the money. Pr. Contract, pl. 26. cites 
18 E. 4 | 

3. If I/ my horſe to you for 20 l. you ſhall not have the horſe 
if you do not pay the money preſently; for, though I am content that 
you ſhall have him for 201. yet if it is not paid preſentiy, but 
anther comes and gives me 201. for him, and J accept it, there the 
ſecond ſhall have it, and not the iirft who did not pay me; per 
Careil Serjeant, which Fitzh. J. and Brudnel Ch. J. agreed. Br. 
Contract, pl. 15. cites 14 H. 8. 19. 

4. But if a future day of payinent be agreed, then it is a good 


bargain, and the vendee has pofleſſion immediately, and the ven- 


dor ſhall have action at the day; per Fitzh. Ibid. 

5. But if you are in the market and oner me a piece of cloth 
for 205. and I agree, and as i am telling the money atother comes 
end gives you 20 6. for it, and you agree, yet I ſhall have the cloth, 
for there is no default in me; per brooke J. which Pollard J. 
agreed. Ibid. „ 

6. But if, I depart, and biſfore my return you fell the cloth 
to another, there I ſhall not have the cloth, becauſe I did not 
pay preſently, nor no day of payment was given between us; per 
Brooke J. which Polla:d J. agreed; but otherwiſe it ſeems, if 
vendor had agreed to ſlay till the wvondee had fetched the money from 
bis houſe. Ibid. 

7. But if the vendor and wendee' are agreed for 20 8. and the 
vendor delivers the cl>th ts the vendee, and he accepts it, there this 
is a perfect bargain, and fo fee a diverſity between a perjec? bar 
gain and a commuzicationz. per Brooke J. Br. Contract, pl. 15. 
cites 14 H. 8. 19. 

8. But ſale of ſtuff for fo much as J. N. ſhall arbitrate is a 
good contract it he arbitrates what, &c. and if he will not ar- 
bitrate any ſum, then the bargain is void; per Pollard, to which 
Brudnel Ch. J. agreed, and by him F J. N. was preſent and 
would not ſay the bargain 1+ void, but if he be ad/ent the bar- 
gain is good till J. N. refuſes to /ay what fhall be paid, and the 
E ſhall have reaſonable time to move J. N. what he thail tay, &c. 

aving regard to the diſtance of the place where he dwells. Ibid. 
9. And a man may fell his ſtuff for 101. upon condition that he 
Hall have it again when he comes 10 Paul's, and by the perform- 


ance, &. the bargain ſhall be void; per Pollard. Ibid. 
| 8 10. And 


$99. 


So if the 
money had 
been ac- 
tually paid, 
ct ion would 
not lie to in- 
force E. to 


Br. Dette, pl. $4. Cites 5. Cs 
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gto Contract and Agreement, 
to. And if a man ſells his horſe for 10 J. and acceptæ 1 d. in 
earne/!, it is a good contract, and the vendee thall have the horſe, 
and the other thall have an action for his money; per Brudncl 
Ch. ]. Ibid. ER | 
11. In every agreement made between parties the intent is the 
chie thing to be conſidered, and ½ by the act of God, or by 
any other means net ariſing from the party himſelf, the agreement can- 
not be performed according to the words, yet the party ſhall per- 
form it as near the intent as may be. Pl. C. 290. b. Arg. 
Trin. 7 Eliz. in cafe of Chapman v. Dalton. 
12. A contract may be void in part and good in part. Arg, 
Pl. C. 433. a. Paſch. 15 Eliz. in caſe of Smith v. Stapleton, 
13: It a man retains a ſervant generally, without expreſſing any 
time, the /awv all conſtrue it 10 be for a year, becauſe ſuch re- 
tainer is according to law. Co. Litt. 42. b. | | 
14. In all contracts he that ſpeaketh b/curely or ambiguouſly is 
ſaid to ſpeak at his own peril, and ſuch ſpeeches are to be 7aten 
ſrrongly againſ? himſelf. Noy's Maxims, 91. 
And ſee Sid. 15. B. agreed to give A. 25. per ſcame for all the bark of the 
3 tale word which A. ſhould cut, and B. promiſed ts have articles ready ſuch 
8. C. tibet ir 4 day containing the agreement, and a bend fer performance: but 13 
it had teen ſum qvas mentioned, nor to ahem; and therefore it was argued, 
one that the agreement was void; but, per Cur. B. the defendant 
ifue it had Ought to have given a bond, and the ſum may be reduced to 
deen ul, certainty according to the value of the bark, and ſhould not have 
pleaded non aſſumpſit. See Keb. 776. pl. 15. Mich. 16 Car. 2. 
B. R. Paltry v. Plees. | 
16. All agreements muſt be conſtrued fecundam ſubjefam ma- 
teriam, if the matter qwill beer it, and in molt caſes are governed 
by the intention of the parties aud nit to work a wrong and there- 
fore if tenant in tail makes a leaſe for life, it ſhall be taken for 
his own life; and yet if before the ftatute of entails he made 
C511 J ſuch a leaſe, he being then tenant in fee ſimple, it had been an 
eſtate during the life of the leſſec; but when the ſtatute had 
made it unlawful for him to bind his heir, then the law conſtrues 
it to be for his own life, becauſe otherwiſe it would work 3 
wrong. Arg. 2 Mod. 80, 81. Paſch. 22 Car. 2. C. B. in caſe 
of Richards v. Sly, cites Co. Litt. 42. Ca. b.] 
17. Every agreement muſt have ſome 'rea/2nable conſtruction, 
which may be conſiſtent auith the intent of the parties, 2 Vent. 
278. Hill. 2& 3 W. & M. in C. B. Target v. Floyd, 
18. If a man ſells 2 horfes for 20 l. one is his cn and the other 
a ftranger's horſe, if the one be defeated he ſhall have an action 
for all the 201. becauſe it is an entire contract. Per Doderidge ]. 
2 — 232. cites Br. Caſcs, 9. pl. 5 2. Where a man's contract 
s ſubjected him only to one action, it cannot be divided ſo as 
to ſubject him to two. 1 Salk. 65. pl. 2. Mich. 10 W. 3. 
B. R. Hawkins v. Cardee. 
19. The conſtruction of marriage articles, where there appears 
to be an intent hat lands ſhall be ſettled upon the iſſue of that mar- 
Tlage, is to make the father tenant for life, remainder to the = 
| | | | and. 
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and every other ſon of A. in tail male. MS. Tab. March 6, 1726. 
Martin v. Martin. 

20. A. before marriage ſettled Zool. a year on M. his abiſe, in 
bar of dowwer and thirds, and what fhe might claim by the cuſtom, but 
not to extend to houſehold goods. At the time of the ſettlement the 
huſband was under a contract with the commiſſioners of the nav 
to take care of wounded ſailors, where he had great quantities of goods 
for that purpsſe, Ld. C. King decreed for a ſhare of thoſe goods; 
but on appeal to the Lords this decree was reverſed. Sel. Caſes 
in Chan. in Ld. King's Time, 52. Mich. 11 Geo. Clerke v. 
Jackſon. | 

21. Marriage articlcs recite, that lands covenanted to be ſet- 
tled were 500 1. per ann. but there was m9 expreſs covenant that 
they awere ſo, yet decreed that the deficiencies ſhould be made up out 
of other lands. MS. Tab. March 14th, 1728. Gleg v. Gleg. 

22. Contracts are to be judged according to the lax of the place 
where ſuch contracts are made. MS. Tab. May 23d, 1728. 


York-Buildings Company v. Meers, 


F) Performance. What is; and by whom, when, 
and how eit muſt be. 


I, ] F a man /ells a leaſe of land, and certain cloths for 101. the 
contract is intire, and it cannot be ſevered. Br, Contract, 
pl. 35. cites 7 H. 7. 4. | | | 
2. And if the one of them was by defeaſ;ble title, yet the vendor For contra 


ſhall have the intire ſum, though the one part was deveſted from Sanne bs fe- 
O * 7 vercd. lbids 


the vendee. Ibid. 2 
3: The law is, that no contract ſhall be apportioned ; per Cu- 24 H 8. 


riam. Owen, 10. cites Bendl. 14 H. 7. 
4. Agreements may be faid performed when the intent is per- And ſo they 


formed, though it be not according to the words. Pl. C. 291. a. b. Y be fa: 4 
; | oo rot to be per- 


in caſe of Chapman v. Dalton. , 


ce Here the 
performance is according to the verde, but not according te tos intent. 291. b. Ibid. 
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5. If a man comes to a ſhop to buy, he ought en te pay ; And if the 

otherwiſe it is no contract executed. Per Williams J. Lelv. 125. en uon 

Paſch. 6 Jac. . : | MPa 
the buyer 


takes the goods away without payment or delivery of the owner, treſpaſs or trower lies, notwithſtanding 
the bargain. Mod. 137. per Hyde J. cites 2! H. 7. 6. On contracts for chartels, if 2 time 28 
limited for payment of the money, it must be paid preſently. Mo. 472. Obiter. Adjuiged 
D. 30. pl. 203, ——— 6 Mod. 162. Paich. 3 Ann. per Holt Ch. J. S. P. 


6. A. promiſes B. that Fe aui grant him a leaſe for 21 years 
at 10 J. per ann. that he will give him an Hane. B. grants a leuſe 
for 21 years, but to intitle himſelf to the horſe it muſt be at the 
very rent of 10 l. and ſo a /cafe of 60 years rb nat intitle, though 
21 are contained in 60. 3 Bulit. 35. Paſch. 13 Jac. Lea v. 
Adams. | 

Vor. V. Pp — 7. A. 
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7. A. bids B. do an errand at Jerk and he will give him 403. 
Afterwards A. ſays, do this errand for me at your houſe, and thi; 
ſpall ſuffice; yet if B. goes not to York, and does his errand ac. 
cording to that contract on which the promiſe was grounded, he 
ſhall never have the 40s. becauſe he has not purſued the body 
of the contract. Per Coke Ch. J. 3 Bulit. 36. Paſch. 13 Jac, 
Lea v. Adams. 7 

8. If one contracts to pay another for any thing tantum quan. 
tum meruit, as for a quarter's b, if he will go away 2 or } 
days after, he ſhall pay for the reſidue. Per Coke Ch. ]. 
3 Bulſt. 188. Trin. 14 Jac. in the caſe of Cotton v. Weſcott. 

9. A. promiſes B. 20 l. on delivery of 20 quarters of corn by 
him; B. delivers 10 quarters, B. thall not have action on the 
caſe for the promiſe before he has delivered all. Per Crew Ch. ], 
3 Bulſt. 325. Hill. 1 Car. B. R. in cafe of Hungerford v. Havi- 
land. | | ; 

10. The plaintiff had agreed with bus of the defendants to par 
their fireets in Putuey, and they on the behalf of the pariſh agreed 5 
pay him for them, which agreement was put into writing, and rc 
mains in the hands of the defendant II. The work was done ac- 
cording to the agreement, and it came to 3601, The plaintif 


preferred his bill in equity againſt them with whom he had 


agreed, and againſt others of the pariſh who had agreed with the 
undertakers for the pariſh to pay their ſhares; and per Curiam 
the plaintiff muſt have relief againſt the undertakers, eſpecially in 
this caſe, becauſe the written agreement, which is his evidence, 
is in the hands of one of the defendants, and the undertakers 
muſt take their remedy againſt the reſt of the pariſh. Hardr. 205. 
pl. 5. Mich. 13 Car. 2. in Scacc. Meriel v. Wymonſcid 
& al. | 

11. The manner of performing a contract is to be guided by 
ſage and cuſtom, as if a taylor is to make a ſuit, the cloth muſt be 
found for him, but a ſhoemaker is to find leather to make a pair 
of ſhoes; per Curiam. Lev. 93. Hill. 14 & 15 Car. 2. B. K. 
in the caſe of Oles v. 'Thornkill. | 

12. Agreement on marriage by articles to ſettle 1900 l. per 
ann. jointure, and 1500 J. per ann. on the ifſue of the marriage, the 
lands ſettled on the iſſue did not hold out to be 15001. per ann. 
and great part of that too in reverſion. The huſband deviſes his 
land unſettled for payment of his debts, the difpute was between 
the creditors and truſtees of the infant ſon and widow. Per Cur. 
there is no covenant that the eſtate ſhall continue of the value in 
the articles, nor chat it ſhould be of that value in preſent poſſeſſion 
and therefore the ſettlement ought to ſtand, the articles being ſuf- 
ficiently performed. 2 Vern. R. 272. pl. 257. Trin. 1692. 


Whitchurch v. Lady Ann Bainton. 
13. A. covenants to transfer ftoc on ſuch a day to B. his exe- 
cutors, or aſſignees, B. covenants that he or they ſhall accept in 


1 Salk. 1-12. 
Collonell V. 
Briggs. 


S. P. the uſual manner upon the ſaid day, and ecdem tempore ſolvent the 
money; defendant pleads no transfer, ſo he could not accept; it 


was argued that according to the caſe of Carter v. 1 
judg: 
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judged the laſt term, defendant ought to have tendered his money 
and demanded a transfer and judgment pro quer's Show. 390. 
Paſch. 4 W. & M. Smith v. Cudworth. | 

14. A. bought of the defendant all his corn growing in ſuch a 
cloſe for 201. before the reaping ; the defendant in _confideration 
A. had paid 10]. in hand, and promited to pay ſo much more re- 
ſidue, &c. promiſed to deliver the corn. Refolved in this caſe 
there needs no averment that he was ready, &c. För there is a 
promiſe ag:in}t a promiſe which gives mutual remedy, but if it had 
been fold einde the money mult have been firſt paid. Cumb. 256, 
Paſch. 6 W. & M. in B. R. Mansfield v. Stephen. 

15. Every man's bargain ought to be performed as he intended 
it; when he relies on his remcdy it is but juſt he ſhould be left to 
it according to his agreement, but on the contrary there is no rea- 
fon a man thould be forced to truſt where he never meant it. 
1 Salk. 171, 272. Paſch.: 13, W. 3. Thorp v. 

16. If I fell you my hzr/e for 10 l. if you will have the horſe I 
muſt have the money, or if you will have money I mull have the 
horte, Per Holt Ch. J. 1 Salk. 113. pl. 1. Trin. 2 Ann. at niſi 
prius. | 


3 


The pro- 
perty is not 
altered tiil 
the money 
paid, and 
the owner 


may ſeil him to another, Per North Ch. J. 2 Mod. 243. in caſe of Mires v. Solebay. 


16. By marriage articles it was agreed that 6000 /. in the hands of Gibb. 127. 


the truſices Dili be laid cut in the purchaſe of lands to be feitled on the 8. Ge 


bu/band for life, remainder to the «wife for life tor her jointure, re- 
mainder to the fir and every other ſon of that marriage in tail male 
ſuccethvely, chargeable with 2000 J. for younger children, remainder 
to the huſband in fee ; the father by the fame articles covenants after 


hir deceaſe to ſottle other lands upn the huſband and the heirs males of 


his body, remainder 2% the heirs of the father. One point was, the 
father of the huſband having made a ſettlement of the lands 
agreed to be ſettled by the marriage articles, on the kutband and 
the heirs males of his body, with remainder to himſelf in fee, if 
this is a good performance of the agreement, and if the limita= 
tion ought not to have been on the hutband for life, with re- 
mainder to his firſt, and every other ſon in tail male tucceihvely 
in ſtrict ſettlement. Ld. C. King was of opinion, that the ſettle- 
ment made by the father, on the hufband and the heirs male of 
his body, was a good execution of the agreement; by the articles 
theſe lands were not intended to be ſettled as a proviſion for the 
children of that marriage, they were taken care of by the other 
part of the articles, by the truſt money, but for the ſupport and 
proviſion of the huſband ; and it is not like the common caſe of 
articles for a ſetlement on the marriage where no other provition 
or care is taken for them, and the different manner of penning 
the articles in relation to the truſt money, and as to theſe lands, 
the one to be in ſtrict ſettlement to the firſt, and every other 
fon of that marriage, the other limitation to the hutband, and the 
heirs males of his body generally and not tied up to the iſſue of 
that marriage, ſhews plainly the parties underſtood and had in 
contemplation the difference between a ſtrict ſettlement upon the 

P p 2 iſſue 
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iſſue of that marriage and a general ſettlement upon the 
huſband and the heirs males of his body, and his lordſhip confirm- 
ed the ſettlement. MS, Rep. Trin. 3 Geo. 2. Canc. Chambers 
v. Chambers. 5 | 

7. Bill was brought againſt defendants, being 3 of the truſt- 
ees of the Sun-fire Office, to make good a Joſs by fire, &c. The 


| Caſe was, that plaintiff had a policy upon which he uſually paid 


28. per quarter, and by the propofals was to pay on the quarter day, 
or within 15 days after; and the method of collecting the money was 
by the agents of the office calling at the perfons houſes, which they ſome—- 
times did within the 15, days, end femetimes a few days after, Plain- 
tiff's policy expired at Michae!mas 1727, and the 15 days were 
out, the 14th Oct. he agent of the office did nt call for the 25. 
and on the 5th of Novem. following, plaintiff's houſe was burnt. 
A. B. the agent of the othce examined for plaintiff, ſwore that 
if the fire had not happened he ſhould have called on plaintiff 
for his quarterage the 6th or 7th of the ſame Nov. For plain- 
tiff it was inſiſted that this non-payment by the plaintiff was not 
by any default of his, but happened by the courſe and method of 
defendant's collecting, and the negligence and omiſſion of their 
ſervant or agent, &c. and therefore ought not to be turned to 
plaintiff's prejudice, &c. It was inſiſted for defendant, that 
there was one ſubſiſting contract between the office and plaintift 
at the time the loſs happened, for by the payment only the con- 
tract is renewed. And as to the objection that this is but reliey- 
ing in point of time or a day, it was anſwered that here no 
contract arites till the payment; for the inſurance is but from 
quarter to quarter, and every payment is a new contract, &c. 


Ld. Chan. faid that in law this policy is an agreement to inſure 


quarterly as long as the parties pleaſe. This infurance was on 


books, and the party to pay quarterly; the continuance, or not, de- 


pends on the act of the party inſurcd, (viz.) an his paying 2 5. per 
quarter, and upon his paying af /e quarter, or within 15 days 
after, the inſurers covenant to pav, &c. the loſs. And in a de- 
claration at law the payment within the 15 days muſt be averred. 
As to equity, if the ice had diſpenſed with the time and talen 
the premium after, this court would have held them to it, becauſe 
it was their own act. But here it was neither paid nor tendered 
the office appointed a collector for the benefit and eaſe of the 
perſons paying, &c. and to prevent any miſunderſtanding there is 
a memorandum on the very recci»ts, that the payment after the 
15 days was not to diſpenſe with the time, and the agent had 
no authority after the 35 days to take the money. The pre- 
mum is the conſideration and is to precede, and if the 15 days 
be not the time, what ſhall be the time, &c. within which it ſhall 
be neceſſary to pay, &c.? Bill diſmiſſed. MS. Rep. Nich. 
4 Geo, 2, Canc, Fiſher v. Brocas, 
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(G) Agreement, &c. determined, extinguiſhed, « or 
diſcharged, by what and how, 


1. A 1 made a contract 25 ferve for a year, fir 205, to be paid 
at 2 terns, the majier died after the firſt term pe ed and be- 
fore the laſt term, and he was barred of the reſt of the ſalary, for 
by the death of the maſter he could not ferve him, and ſo the 
ee determined. Br. Contract, pl. 30. cites 27 E. 3. 84. 
and Fitzh. Dett. 143. 
2. Debt of 20 l. upon a contract, the defendant ſaid that the 
plaint! if after took an obligation of 10 a thereof, and held a good 

lea to the Whole contract, for a contract determined in parcel 
is determined in all, for it is intire, and iſſue was taken that 
the obligation was made for other matter. Contract, pl. 8. cites 
3 H. 4. 17. 

3. Contract ſhall be determined if the debtor makes obligation to 
the creditzr, but one obligation does not determine another obliga- 
tion nor record, 2s account 53 before auditors, but both re- 
mains. Br. Contract, pl. 33. cites 11 H. 4. 79. and 3 H. 4. 
accordingly, for otherwiſe it 3 be a donn charge. 

4. Aud by the opinion in 20 H. 6. 21. if a N is made of D 
the 8 20 comes to the uſe of the hauſe by an abbot, there if the 
party takes obligation, it {hall determine the contract which at firſt 
might have charged the ſucceſſor, and the obligation of the abbot 
alone will not charge the ſucceſſor. Ibid. 

3. Note, it was almoſt agreed for law, that if a man retains a 
. ſervant for 205. fer a year, and the maſter diſcharges him within the 
year, to which the /ervant agrees, that there the ſervant ſhall not 
have an action for any of his wages for fervice done before his dif- 
charge nor aſter, for the ſum is not pay: able but in the end of 
the year, and the contract is intire and cannot be ley * Br. 
Contract, pl. 31. cites 10 H. 6. 23. 

6. If an abbot big 9 ade, which comes to the uſe of the tous f ſo that 
the houſe is charged in cafe the abbot dies, there if the bender takes 
oblivation of ge albat alone for the debt, this ſhall ditc! 1arge the con- 
tract, and there it the abbot dies, the action 1s determined, and 
the debt is loſt. Br. Abbe, pl. 20. cites 20 H. 6. 21. 

7. A contract cannot be ſevered nor apportioned, therefore in /-a/e 
of a chamber and b:arding of the leſſee, rendering for the chamber 
and boarding 65. by the week, if in debt upon it he pleads quod non 
dimiſit cameram, this goes to all, becauſe contract is intire, and 
if it be de troyed i in part 1t 15 deltroyed in all. Br. Apportion= 
ment, pl. 7. cites 9 E. 4. (. | | x 

8. It a man recovers in debt uam contract, and dees not take execu- 
lion, yet he cannot have a new action of debt upon the contract 
for the contract is determined by the judgment of record. Br. 
Contract, pl. 39. cites 9 E. 4. 51. 

9. If 2 are agreed upin the price, and the buyer departs evithout 
widering the money, and comes the next day and to1ders, the other 
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may refuſe, for he is not bound to wait upon him unleſs a day of 
payment was agreed between the Br. Contract, pl. 26. cites 
HE. 4> 5$- ; 

10. In 3 . the bargain Was that the ' plaintiff ſhall give to the 

efendant 10. fir fo mich wad, if he likes it upon the view of it; 
Z there, Per Li <A rk Brian, and Choke J. if the plarntiff upon the 
view 6 it dijogrees to the bargain, then it is a void bargain though 

he agrees to ir after. Br. Contract, pl. 27. cites 18 E. 4. 15. 

11. And if le agrees to ir then it is a perfect bargain though he 
diſagrees after, for the fir/? ad? ali bind: Per Littleton, Brian, 
and Choke, quod nemo negavit. Ibid. 

12. A man may fell his Ruff for 101. upen cpiditian that he fhall 
re- lade it when he comes to Paul's, and by the periormance, &c. the 
Pe ſhall be void. Br, Contract, pl. 15. cites 14 H. 8. 19. 

If a man be indebted to me by contrad, and. after makes to me 
an obligation of the fame debt, the contract by this is determined, 
for in debt upon the n it is a 00d plea that he has 
an obligation of the ſame debt. Br. Contract, pl. 29. cites 
29 H. 8. 

14. But if a ſtranger makes to me an obligation for the ſame 
debt, yet the contract remains ; becauſe it is by another perſon, 
and both are now debtors. Ibid. 

Ard upon 15. A. was indebted to B. on ſimple contract, afterwards A, 
that pen procured J. S. ts be bound to B. far the ſaid debt of A. and A. gave 
one Pup- 

. J. S. a counter-bond; per Cur. the contract is not determined by 
ca:: was the bond given by x: 8. But if J. 8. had given the bond at the 
. time of the contratt, that ad determined the . becauſe the bond 
the contract, Was purſuant to the contract. 2 Le. 110. pl. 143. Trin. 29 Eliz, 


a ranger to C. B. Hooper's calc. 

te contract 

being preient, promiſed to enter into a bond unto the party, &c. for the payment of the money agreed 
for upon the contract, and afterwards became bound acco:dingiy , in that cale the contract was deter- 
mined, becauſe the obligation was pu: ſuant to the contract. 


[515] 


So of a l- 16. Acceptance of a 6nd for money due on a contract is a % 
Deze. 5 charge of the contract. Noy, 140. Oldſield's cafe. | 

opinion in Gardiner's caſe, 2 Roll. denied. 8 Mod. 328. Mich. 11 Geo. 1. 17 25. in caſe of Cu- 
bard v. De. ſbury. 


17. An agreement made between the parties by parol only, 
may be diſch: rzed and made void, at any time before it 15 broken, 
by parol only without ſatisfaction ; for eodem modo quo oritur, 
eodem modo diſſolvitur; but after” it is broken it can t be diſ- 
charged without ſatisfafticn (22 Car. 1. B. R.); for by the breach 
there is a w rong done to the party, -which the words cannot re- 
leaſe without ſatisfaction 3 but before the breach no injury was 
done to cither party, nor any of them injured by ſuch a diſcharge. 
L. P. R. 48. 

18. If an agreement made by parol to do any thing be after- 
wards reduced inte wriling, the parol agreement is thereby diſ- 
charged; and if an action be brought for the non- performance 
of thus agreement, it muſt be brought upon tlie 1 . 
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duced into writing, and not upon the parol agreement (Paſch. 
22 Car. 1. B. R.); for both cannot ſtand together, becauſe it ap- 
pears to be but one agreement, and that ſhall be taken which is 
the latter, and reduced to the greater certamty by writing; for 
vox emiſih volat, litera ſcripta manet. L. . 

19. A parol agreement is d-termined by the giving of a bond. 
Chan. Caſes, 226. Paſch. 26 Car. 2. Davis v. Curtis. 

20. A. on the marriage of N. his Jon with MI. made a ſettlement, 
and limited 6050 l. for daughters poriigns. There was one daughter, 
2 married F. S. and the 6200 /. being become due, B. entered into 
articles with F. S. 10 pay the 6000 J. qwithin four years, and intereſt 
in the mean time. On a bill for the 6000 I. it was inſiſted, that 
notwithitanding ſuch deed of fett!: -ment, the plaintiff ought to 
reſort to the articles for relief; for that by thoſe articles the 
deed was made void, and not to reſort to the ſettlement and ar- 
ticles both as they had done. The Court decreed, that the ar- 
ticles did not impeach or vacate the ſettlement. Fin. Rep. 237. 
Mich. 27 Car. 2. in Canc. Briſcoe & Ux' v. Denbigh (Earl) 
& al. 
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21. An obligation may be pleaded in bar of a ſimple contract. rs 49 · 


2 Jo. 158. Trin. 33 Car. 2. E. R. Shelden v. Clipſham. 

22. Bill to have agreement 27 4vriting executed in ſpecie; per 
North K. ſuch agreement may be diſcharged by parzol, ſince the 
ſtatute of frauds. Vern. K. 240. Patch. 1684. Goman v. 
Sali 1 
. Bill to have the . of an agreement, ſurmiſing that 
Fr agreed that on failure of 1fſJuc male of his own body, the land 
Sould remain ts B. the pläintiff, and that A. and his heirs ſhould 
fiand ſeiſed of the premiles upon ſuch truſt as aforeſaid. The 


Court ſuppoſed the deeds produced by the plaintiff purporting 


ſuch agreement to be forged; but in caſe there was any ſuch 
real agreement, yet it was well barred by the ſtrbſequent agreement. 
2 Vern. 129. Hill. 1690. per Lords Commillioners, Aynelley 
v. Vaughan. 

24. Agreement beben lord and his tenants fer inclifing a com- 
mon, that the tenants ſhould quit their right of common, and the 
lord ſhould releaſe them all. quit-rents, the incliſure 4vas prevented 
by pulling down the fonces, and the tenants continue to uſe the common, 
this 77 a waiver of the agreement. MS. Tab. Jan. 2, 1719. 
Lady Laneſborough v. Ockſhot. 

25. A. made a purchaſe before a maſter in Chancery for 10,0501. 
and depofited 10001. Upon its being prayed that A. might com- 
pleat his purchaſe, he by his counfel offered to loſe his depoſit 
and not to proceed, which Lord C. Macclesfield decreed accord- 
ingly, and obſerved, that according to his apprehenſion, a court of 


; equity ought to bake notice de what a general deluſion the na- 


tion was at the time of this contrack raider (viz. in the S. S. 1 
when people put imaginary values on cltates. Mich. 1721. 


Wurs.'s Rep. 745. Savile v. Savile. ; 


. = Aces 


cordingiy. 


Wms. Rep. 
746. in a 
note at the 
bottom ſays, 
that the 
S. P. was 
determined 
ſome little 
time before 
in the caſe 
of ME%RET 
v. BEN- 
NET, and 


alſo in the caſe of Dr. Tenniſon v. Lord Buikleys 


Pp 4 


26. Where 


1 Contract and Agreement. 


26. Where an agreement is reduced into writing, all previous 
treaties are reſelred into that. Sel, Cafes in Chan. in Lord King's 
Time, 20. Trin. 11 Geo, 1. Chriſtmaſs v. Chriſtmaſs. 


(II) Parol, what is; and made good, in what Caſes. | 


. 29 Car. 2. DP” ons ales, ute, intere/?s of freehold or terms of 

end. 3. J. 1 years, or atiy uncertain intere/ts in or out of any 
lands, tenements or hereditcaments, nat put in writing ard figned by the 
parties making them, or their agents anther a by ewriting, ſhall have 


en 7 0 I A — 5 . „ $4. N ps - * 5 : 
no greater erect than as gte at evill, c leaſes nut exceeding 


4 
three years, wwoeref the rent ſpall be tabs thirds of the full value. 

The clauſe, 2. 29 Car, 2. cap. 3. . 4. Ne ation ſhall be brought to charge 

1 any perſon on any agreement ade upon cor: dera an of marriage, or E 
ment be to tape any contract or ſale of lands, Ec. or any interefl in them, er . 
be perform= fen any agreement not to be performed within a year er the 3 
— ay of 7 71 ) roleſs / C1 agreement, er Jome ate there gf, be 11 writing, þ 
a year, ex. and ſigned by the eic to be charged, or ſome other by him autheriſed. 4 
tends not 50 | h q 
aay ag. ecment ncerning lard: or tenemert:, admitted. Vern. 15a, Paſch. 1573. in caſe of Deane v. 7 
Iz ard. — dg in errors that a contract go a en Her @ tm is Within the ſtat. as well as an 5 


intereſt created de nowe. I Vent. 2061. Anon. Payment of money binds only in contracts tor 

goods, nor is & general item ar m arm andum ſufficient, though figned by the party; but it 0uzlit to ; 
ſpecify the terms, as the ſum to be pid, and the number of haue, to be fold or diſpoſed of, and to 3 
whom and how. Faſch. 1721. Ch. Prec. 550. Seagood v. Mete and Leonard. An agreement I 
was made, that 12 corfaderotion cf 51. paid by fee pain” to the aefen laut, he prom: fed t; paz the plain- 3 


F110 J. on bis day of marriage, IHhicb bappencd abut nin: years ufer this agreement; adjudged that a 4 
memorandum in wiiting was not neceſſary in this cate, b-caufe un marriage might have happened Z 
within a vear after the agreement made. 5 Salk. 9. Smich v. Weſthall. Ld. Raym. Rep. . 
316. S. F. cited by Northey, and that it was held by the judges at Serjeagt's Inn to be out of the 4 
intent of the ſtatute, and god, becauſe it might have been pertormed within a year; and Holt Ch. 1 4 
granted that it was fo adjudged, Comyns's Rep. 50. S. P. cited as reſolved by the major pact [ 
of the judges in B. R. A 
* The caſe of Smith v. Weſthall was upon the ſtatute of brekers, of $ & 9 W. 3. for which ſee 3 
tit. Stocks (A), pl. 4+ and the notes there. ' 
3. S. 17. No contract fir the ſale of goods, wares, or merchan- 5 


diſes, for 10 J. r upwards, hail be good, except the buyer actualij ; 


receives part of them, or gives ſamething in earneſt, or ſome note theresf A 
in writing be made and figned by the parties to be charged, or their 


4- A verbal agreement, though /ub/equent to a decree, yet ſhall 
not ſtay the execution of it, but muſt bring an original bill, 
2 Chan. Cafes, 3. Mich. 31 Car. 2. Woakelin v. Walthal. 
+8.P. cited 5. A bill in Chancery was to have the execution of a parol : 
ns f _ agreement for a leaſe of a houſe, ſetting forth, that + in confidence 
Poor decrees Of this agreement the plaintiff had laid out and expended very 
per Maſter conſiderable ſums of money, &c, © Defendant pleaded the Patute of 
wa Res frauds and perjuries, and the plea was allowed. But Lord K. 
1921, in Was of opinion, that if the plaintiff had laid in his bill that it was 
caſe of part of the agreement that the agreement ſhould be put in writing, it 
mib. would alter the caſe, and poſſibly require an anſwer, Vern. 151. 


ere, pl. 141, Hill. 2682, Hollis v. Whiting, 
e 6. 11 


Bred N A 


Contract and Agreement. 5174 


6. In ſuch caſe, per North K. the leſſee ought to be repaid his 
conſideration- money if any, but for the money expended he di- 
reed a trial at law. Vern. 159. pl. 148. Paſch. 1683. Dean v. 
ard 
7. And per North K. though the aft makes the eftate void, yet it 
fays not that the en hall be Dod, and therefore the agree- 
ment may ſubſiſt, though the eſtate is void; fo that damages may 
be recovered at law for the nonperiormance 2, and if io he thould [518 
not doubt to decree it in equity. Vern. iG60. Paich. 1683. Dean 
v. Izard. 
8. Leaſe for years to A. in writing, but by parol agreed by him 
| to be in fen himſelf and B. jointly, and B paid a moiety of the 
5 rent; wW * this is within the ſtatute of frauds? Vern. 108. 
pl. 97. Mich. 1682. Riddle v. Emerſon. 
9. A, agreed to gu a term for years in his houſe and plate, and 
2 certain veſlels of beer, for 200 guincas to B. whereof B. paid one 
giliuca in hand, as earneſt of the bargain, and three days after 19 
guincas more; and par? f the bargain was, that it {ould be executed 
by writings by a certain day. A. plezded the Katie of frauds, 
F Kc. and that it was a parol agreement, and none of the goods de- 
6 livered by A. but conteiled the reccipt of the 20 guineas, and 
offered to repay them. North K. over-ruled the plea, it being 
charged that the agreement was to be put in writing. 2 Chan. 
Caſes, 133% „& 35-Car. 2. Leak v. Morriſe. 
10. An 7i1ſurence Was made, but there was a perol agreement at 
the ſame time, that the pal. ry ſDould not commence til the ſthip came to 
ſuch a pl: 8 and it was held in the time of Pemberton Ch. J. that 
the pard agreement ſhould avid the writing; cited per Holt Ch. J. 
at niſi prius at Guildhall. 2 Salk. 444. 
11. A ſettlement of a jointure actually made and accepted, 
and the marriage eee had, is an evidence that all parol 
agreements before the marriage were reſelved into the jointure ; but 
ordered defendants to er, and to ſave the benelit of the plea 
to the hearing, Per Jefferies C. Vern. 369. pl. 362. Hill, 
1685. Bellalis v. Benſon. | 
12, Parol moment wornes fern in a deed of tri executed in As to this 4 
order 79 avoid a ſeifure by the ſequeſiratars in the life of Cromwell, _ ye 
decrecd 3 ſeveral times by 3 ſeveral perſons to be made good, 8 


though contrary to the deed, 2 Chan. Caſes, 180. Mich. though ge- 
2 Jac. 2. Harvey v. Harvey. nerally no 
parol evi- 
dence is to be admitted againſt a deed, yet the d-c/aration in this caſe being previ: us ts the deed, and the 
align of it plainiy appearing to be to protect the eſtate from a ſequeſt ation, that ee is very 
rent; but to admit parol evidence wicheut ſuch a foundation We uld be a very dangerous precedent. 
L. | i” ky”, onv. 396. in caie of Fitzgerald v. Ld. Fauconderge 213. Hill. 4 Geo. B. R. the 


8, C. P. 
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13. A. and B. being foint leffees of a building leaſe, A. by parol 
agrees 7o ſell his intereſt to B. and accepts a pair of compaſſes in 
** ind to bind the bargain; defendant pleads the {t:tute of frauds. 
The agreement being in ſome part executed, the Court ordered 
the defendant to anſwer, and ſave the benefit of the plea to the 
hearing: Vern. 472. pl. 409. Mich, 1687. Alſop v. roo 

4 


1 Contract and Agreement. 


T-rartin 14. A ſon and heir apparent perſuades his father (who was 


. about to make a will and proviſions for younger children) not 
ter a eco- to make any will, and promiſes ts make the lite procujſſons for 
veiy, in ein, whereupon the father forbore making ſuch proviſions, and 
2 £4. the heir was decreed to make them. Arg. Ch. Prec. 4. Hill. 
nge, cid. 1689. cites Chamberlain's caſe. 

dren, and 7 

had been kept from it by the promiſe of tte iſſue in tail to do it, the iſſue in tai! after the father's death 
was decreed to provide tor them. Per Keck. Com. Chan. Prec. 5. Hill. 1689. in cate of De- 
VeRill v. Baines, ; 5 


2 capyholder by his zuill intended to give the greateſt part of his 
efate to his gedſon, and the other part to his avife ; the wife per- 
ſuades him te nominate her to the while, and that ſhe avoild give the 
gedſen the part de/rgned for him; on a bill by the godſon for thoſe 

lands, it was decreed againſt the wife, notwithitanding the ſtatute 
of frauds and perjuries. Chan. Prec. 3. pl. 3. Hill. 1689. De 
veniſh v. Baines. „ 
[L519] 16. A parol promiſe was made ?9 pay {5 much money upon the re- 
Though the furn of ſuch a ſhip, winch ſbip happened nat to return within two 
Leas on years after the promiſe made, and whether this parol promiſe was 
contingent, void by the ſtatute of frauds was made a queſtion before all the 
bi ray judges; and they were of opinion that this was a good promiſe, 
1 and not within that claufe of the ſtatute; for that by poſtbility the 
* . ſhip might have returned within a year ; and though by accident it 
contingent happens not to return fo ſoon, yet, they ſaid, that clauſe of the 
7 84 " fatuate extends on!y to uch premiſes, where, by the expreſs appointment 
yer, the ac- of the party, the thing is nat t9 be performed within a year. This 
tion ſhall caſe was related by Treby Ch. J. 1 Salk. 280. pl. 5. Paſch. 
. M. C. B. Anon. 


talnable, 
and is not within the ſtatute. Per Holt Ch. J. upon evidence. Skin. 326. pl. 4. Mich. 4 W. & M. 
Frencam v. Foſter, | . 


See tit. | 17. When O. was ering te be married to M. the wif”s uncle pro- 
. miſed that he would ſettie his freehold and copyhald upon his ⁊uife and 


(B. a), pl. 1. 5 ; - : 
and the note her ie. Though this was by parol only, yet Chancery decreed 


. an execution of it; being in conſideration of marriage. 2 Freem. 
Rep. 199. pl. 274. Trin. 1694. cites it as Sir John Otway's 
caſe. 

2 Vern. 18. The bill was for a marriage portion of 3ooo l. upon the 


522. fl. marriage of the plaintiff with the defendant's daughter, there 
14A being no note or agreement in writing ſigned by the defendant 
full. for the payment of it; but it appearing that a letter was wrote to 
the plaintiff by a third perſon, offering ſo much portion, which letter 
it appeared was wrote by the conſent of the defendant, and that af 
terwards he was acquainted with it, and agreed 79 it, and a 7reaty 
was had for a ſettlement ſuitable to it with the defendant, but the 
treaty depending ling, the young couple married; and although it 
appeared that the defendant, before they went to church, did declare 
he would give them nothing, and the ſtatute of frauds and perjuries 
was inſiſted upon, yet decreed for the plaintiff, although his 
wife is fince dead, and the plaintiff marricd to another. _—_ = 
12 | or 
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Contrafi and Agreement. 


Lord Keeper ſaid, as to his countermand when they were ready to 


o to church, he looked upon it as nothing, after the young 
people's affections were engaged; and for the ſtatute of frauds 
and perjuries, he cited two calcs, one of HarT and MoRE, where 
a portion was decreed upon a letter wrote; and another caſe of 
MasQUILL, &c. where 4r/t/ngs were prepared and agreed, but being 
blatted, were ordered le be write fair, and were ſo, but before they 


avere ſealed the party died, and this Court charged the executor 


with the portion agreed to be paid. 2 Freem, Rep. 201. pl. 276. 
Mich. 1694. Wanckford v. Fotherley. 

19. It was faid, chat before the*/latute of frauds and perjuries, 
this Court would net execute a parol agreement, unleſs it had been ex- 
ecuted in part of the one ſide or the other, and then it would; becauſe 
it was but reaſon, when one party had performed of his part, 
that the other party ſhould be compelled to perform of his part 
but if an agreement be under hand and ſeal, that is ſuppoſed to 
be made and tranſacted with greater caution and ſolemnity, and 
though there had been no exccution of either ſide, yet this Court 
will compel the execution of it. 2 Freem. Rep. 216. pl. 289. 
Mich. 1697. Normandy (Marquis) v. Duke of Devonſhire. 

20. It was ſaid by the attorney general, that ſince the ſtatute 
of frauds, &c. if an agreement be made, and reduced into writing, 
and figned, but nat ſealed, that this is ſtill but a parol agreement, and 
the awriting is only an evidence of it, 2 Freem. Rep. 217. pl. 289. 
Mich. 1697. Normandy (Marquis) v. Duke of Devonſhire. 

21. A man centrafs to pay 100 l. upon the day of his marriage: 
this needs not be put in writing, not being within the intent of the 
ſtatute of frauds, the words whereof are, that every contract to 
be performed within one year after the making ſhall be put into 
writing, ſo that the deſign of the ſtatute was, that only thoſe 
contracts that were impoſſible to be performed within that time, 
&c. Now this contract depends upon a contingency, that may or may 
nt be performed within the year, and therefore is caſus omiſſus out 
of the ſtat. as was reſolved by moſt of the judges, by information 
of Holt Ch. J. Comb. 463. Mich. 9 W. 3. B. R. Anon. 


22. If a bill be brought for execution of a parol agreement which 


is in no part executed, if the defendant by anſwer confeſſes the agree 


ment * quitheut inſiſting on the /latute of frauds and perjuries, the 
Court will decree an exccution of it; becauſe when defendant 
confetles it there is no danger of perjury, which was the only 
thing the ſtatute intended to prevent. Ch. Prec. 208. pl. 169. 
Mich, 1702, by the Maſter of the Rolls; Croyſton v. Banes. 


ecution; per Cur. But it was ſaid, that in all caſes where the Court had decreed a ſpeci 


[520] 


* Tf the 
agreement 
be ſet forth 
in the dill, 
and confeſ[. 
ed in the 
anſwer, 
Chancery 
will decree a 
ſpecific ex- 
fic execution 


of a parol agrement, yet the ſame had been ſupported, and made out by letters in writing, and the par- 
ticular terms ſtipulated therein as a foundation for their decree, otherwiſe it would never have decreed it. 
Ch. Prec. 374. pl. 260. Mich. 1713. Symondlon v. Tweed. ——G, Equ. Rep. 35. Limondſon v. 


Sweed, S. C in totidem verbis. 


23. The plaintiff having a houſe in Monmouth-ſtreet, agreed 
with the defendant for a piece of ground adjoining, 4% tale a leaſe 
of him for as long time as he had in his houſe, and thereupon the 


— entered upon the ground, and built a wall, and made a vauit, 


c. 


or conyeniency of his houſe, and when he had fo done the de- 
PE fendant 


Ibid, 23r, 


pl. 352. 
cites 8. P. 


Idid. 281. 
in Pl. 3 35 52. 
Cites S. F. 
* by 
Ld. Not- 
tingham, 
decauſe 
there was 
apparent 
fraud. 


Contratt and Agreement. 


fendant refuſed to mate him a leaſe, whereupon the plaintiff pre- 


ferred his bill to have an execution of the agreement, that the 
defendant might make him a leaſe. The defendant pleaded the 
ſtatute of frauds and perjuries, the agreement being only by pa— 
rol, and no agreement in writing. His plea was over-ruled by 
the Lord Keeper, and the caufe coming now to hearing before the 
Maiter of the Rolls, he decreed the detendant to perform the agree- 
ment, and to pay colts, and faid the ſtatute was not made to en- 
courage frauds and cheat, and the plaintiff h. aving aid out his 
money in purſuance of the agreement, and taken potſethon of 
the land, the defendant ought to execute a leaſe for as long time 
as the plaintiff had his houſe. 2 Freem, Rep. 268. pl. 337. Mich. 
1703. Floyd v. Buckland. | | 

24. A parol agreement was decreed, po/ſefficn being delivered in 
purſuance of it. 2 Freem. Rep. 259. pl. 337. Mich. 1703. cites 
it as Butcher's caſe, 

25. A deed was ſealed for ſecurity of money borrowed, and /e deed 
2 6 abſelute, the defendant premiſed 1 cal a defeafance, and after- 
wards refuſing, a bill was preferred to compel him, and though 
he infiſted upon the ſtatute of frauds and perjuries, he was de- 
creed to ſeal a defeaſance, though there was no agreement in 
writing for that purpoſe. 2 Freem. Rep. 269. pl. 337. Mich. 
1703. cites it as a caſe decreed by Ld. Nottingham. 


S. P. cited accordingly. Ibid. 285, in pl. 356. 


{ 521] 


26. Sir Samuel Clarke being ſeiſed in fee of the reverſion of the 
lands in queition, expectaut upon the death of Margaret Mumpſord, 
who was fenaut for life, made a leaſe for 500 years by way of 
mertgage, to commence upon the death , Margaret Mumpford. 
Aftera _ Willium i Hitmore agrees with Sir Samuel Clarke for the 
purchaſe of the reverſion, and the term awas afſiened to the defendant 
William II 'hitmore, 16th May, and the fee auas conveyed 5 IWilliam 
Whitmore, 15t5 May. In the e conveyance of the fee the ce enſederaticn 
is mentioned to be paid by John and IWilliam, but there was a con- 
currence of many other one comm 4 whereby it 3 y appeared 
that John Whitmore was only a truj? ce fer William, and that the torm 
was intended to attend the inheritance, but ng declaration of truft in 
writing ; and the defendant having denied the truſt by his anſwer, 
the queſt: on was, whether any decree could be made by reaſon of 
the itatute ? In this cate, though the Lord Keeper declared he was 
fully ſatisſicd that it was intende d a truſt, yet there being no writ- 
ing to declare it, he was not ſatisfied to do it in oppoſition to the 
very letter of the ttätute, unlct; they could ſhew him ſome pre- 
cedent s, and ſo took time to conlider. . 2 em. Rep. 280. 
pl. 357: Paſch. 1705. Sket v. Whitmore, 

Though parol agreements are bound by the 29 Car. 2. 
= 2. and agrecments arg not to be part pare a! id part ill ꝛoritiug, 
yet 2 ge poſit or collateral fecurity for the perfermance of the written 
agreement is not within the purview of the ſtatute, though there is 
no writing deciaring ſuch depoſit to be a ſecurity; per Cowper C. 
2 Vern. Kep. 6:7.. pl. 555. Mich. 1706. Hales v. Vanderchem 
& Uzi and Colic, 


* 1 a we” By 


Contract and Agreement. 


28. A. and B. being ſeverally in a treaty about the purchaſe 
of a houſe and ſome land of C. they agree by parol, at A. 
all dejift, and let B. purchaſe, and that B. fhall let A. have ſuch 
na part of the land at a preportionable price. A. deſiſted accord- 
ingly, and B. purchaſed, but refuſed to perform the agreement. 
Decreed at the Rolls for the agreement, as an agreement executed 
in part by A. 's deſiſting; but per Cowper C. reverſed, as being a 
parol agreement within the itatute 29 Car. 2. cap. 3. 2 Vern. 
R. 627. pl. 559. Mich. 1708. Lammas v. Paily. 

29. Executory contract, as leaſe for one year, and ſo from year 
to year, quνjmjçdiu, &c. is not void by the ſtatute of frauds, 
though it be for more than 3 years, becauſe there is hereby no term 
for above two years ever ſubſiſting at the ſame time. 2 Salk. 414. 
pl. 6. Hill. 7 Ann. B. R. Legg v. Strudwick. 

30. An agreement 79 a precedent act, by a ſubſequent deed, will 
be good, notwithſtanding the ſtatute of frauds and perjuries; per 
Powell J. Holt's Rep. 735. Mich. 7 Ann. in caſe of Buſnell v. 
Burland, 

31. The father purchaſes lands to him and his heirs, and when 
he was upon his death-bed ſends for his eldeſt fon, and tells him that 
theſe lands were bought with his ſecond fon's money, and that he in- 
tended to give them to him, whereupon the elde ſan promiſed that he 

ould enjoy them accordingly. The father dies. The Ld. Keeper 
Wright and the Maſter of the Rolls held, that the eldeſt fon 
ought to have theſe lands, becauſe by the ſtatute of frauds and 
perjuries, there ought to have been a declaration. of the uſe or 


truſt in writing; but Lord Chancellor Cowper was of another 


opinion, becauſe of the fraud in tllis cafe, in that the eldeſt ſon 
promiſed the father, upon his death-bed, that the other ſhould 
enjoy the lands, fo he took this to be a caſe out of the ſtatute. 
Mich. 7 Ann. Canc. Scllack v. Harris. 

32. A. enters into treaty with C. about a parcel of land, and ſo 
did B. A. meets B. and tells Him, that if he would deſiſt, and per- 
mit him to go on ith his intended purchaſe he would let him a par- 
cel of ground which he difired; accordingly to this B. agreed, 
and A. afterwards compleated his purchaſe with C. then B. comes 
to A. and defires him that he would let him have the parcel of 
ground, to which A. anſwers, that now he could not, becauſe it 

would be more convenient to him; and, fays he, though I in- 
tendcd to let you have it, as the circumſtances then were, yet my 
- purpoſe, and my intentions, are now altered. B. brings a bill 
in Chancery to have a performance of this agreement. A. inſiſts 
that he made no abſolute promiſe, and ſets forth fuch agreement 
as before, and alſo inſiſts upon the ſtatute, that there ought to 
have been an agreement in writing. At the hearing it was in- 
fiſted, that for two reatons this was out of the ſtatute : 11t, Be- 
cauſe the plaintiff had executed one part of the agreement. 
2dly, Becauſe here was an agreement in writing, the agreement 
being ſet forth in the defendant's anſwer, Lord Chancelor ſaid, 
here is no abſolute and poſitive agreement, but the words are 


ambiguous and uncertain, and the flatute intended 7g ouſt as well 
all 
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all ſuch ambiguous agreements as to prevent perjuries, &c. and 
this agreement will not bind unleſs it were in writing. Mich. 
7 Ann. Anon. 
Was. Rep. 33. A marriage ſettlement was explained by articles precedent, 
_— 2 Vern. 658. pl. 584. Trin. 1710. Honour v. Honour. 


— Verne 213, Speke V. Speke, S. P. — See tit. Marriage (E. a), Per tot. 


34. A father encourages the courtſhip of his fon with andthe”; 
daughter, who propeſes by letter to give her r OO. if the father 
would ſeitle 100 1, per annum on the fon, which is refuſed. The fan 
and daughter marry privately, and after this letter is written; then 
he, that refined, conſented ; and he, that cnfented, refuſed. On a 
bill for performance of this agreement it was objected, that theſe 
promiſes were within the ſtatute of frauds, and that the letter 
being after the marriage ſhould not bind; but decreed contra on 
circumitances of the father's privity and conſent to the match and 
of the marriage, by afterwards approving of it. That it was out 
of the ſtatute if no letter for the agreement is admitted by the an- 


ſions; for the letter after marriage, conſidering the tranſutioms be- 
fore, 7s ſufficient. The offer to ſettle 1c. per ann. thall be in 
tail, with a power to the huſband to charge it with 5001. for 
younger children, being the mother's portion, and decreed ac- 
cordingly; per Harcourt Lord Keeper. 1712. Hodgſon v. Hut- 
chenſon. | \ 

35. A fteward has a gefieral authority to make contract: with the 
tenants, & c. but this will ut bind the lord without his conſent 
and approbation, or unleſs part of the bargain is actually executed ; 
per Lord C. Cowper. Paſch. 3 Geo. 

Was. Rep. 36. A diftintion was taken and agreed by the Court, that 
5 > = where upon a treaty for marriage, or any other treaty, the parties 
120. Lady come to an agreement, but the ſame is never reduced into writ- 
Montacute ing, nor any propoſal made to reduce it into writing, ſo that they 
1 rely wholly on their parol agreement, that if this be 2 executed 
S. C. which in part, neither party can compel the other to a ſpecific per- 
ſee at tit. formance. But if there was an agreement to reduce it into writing, 
17 but that is prevented by the fraud, or practice of the other party, 
), pl. 11. 0 . 92 . 4 

| the Court will relieve. As where inſtructions are given and 
preparations made for the drawing of a marriage-ſettlement, 
and before it is completed, the woman is drawn in by the aſ- 
ſurances and promiſes of the man to perform it to marry him; per 
Ld. Macclesfield. Ch. Prec. 526. pl. 323. Mich. 1719. Sir 

George Maxwell v. Lady Montague. ; 
S.P.cited 37. A feeffment was made, and the feoffee promiſed to make a 
9 defeaſance, which promiſe was by parol and not in writing, yet 
tingham, on decreed a good promiſe within the ſtatute; per North K. 


the fraud. Skin, 143. Cites it as ruled in Lord Chancellor Finche's time. 


Ratutc, Chanc. Prec. Mich. 1719. in caſe of Sir Geo, Maxwell v. Lady Montague, 


38. W. leaſed an houſe to NV. for eleven years, and was to allow 
20/. to be laid out in repairs; the agreement was reduced into 
| writing 
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fewer ; but this cate doth not depend on parol evidence or admi(- : 
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writing ſigned and ſealed by both parties; N. repaired the houſe, 
and finding it to take a much greater ſum than the 201. told . of 
it, and that he would nevertheleſs go on, and lay out more money, 
if he <vould enlarge the term to taventy-one years, Or add fourteen, 
or as many as N. ſhould think fit. . replied, * that they would 
net fall out about that, and afier declared, that he would enlarge the 
term, Without mentioning any term in certain, Ouzre, Whether 
this new agreement made by parol, which varied from the writ- 
ten agreement, {ſhould be carried into execution notwithitanding 
the ſtatute of frauds? Maſter of Rolls ſaid, that before the ſta- 
tute written agreements could not be controuled by a parol agree- 
ment contrary to it, or altcring it; but this is a new agreement, 
and the laying out the money 1s a performance en one part, and 
ought” to be carried into execution, and built his decree upon theſe 
cates: 1ſt, Where a pars agreement was for a building leaſe, and 
before it wwas reduced into writing the l:/Jee began to build, and after 
differing on the terms of the leaſe, the leſſe brought a bill and the 
Ie r inſiſted on the fatute of jrauds, The Lord Keeper diſmiſſe 
the bill, but the plaintiff avas relieved in Dom. Proc. and the ſe- 
cond was a caſe in Lord Jefferies's time. MS, Rep. Mich. 
4 Geo. Canc. | 

39. A. agrees with B.'s broter for 5 ooo l. South-Sea fich, the 

| broker, according to uſage, made an entry of this agreement in his 
 pocket-book. The defendant pleaded ſtatute of frauds, that no 
contract can be good unleſs reduced into writing, Lord C. 
Cowper ſeemed of opinion that the plea was good, and ſaid that 
it had been ſo held in many other caſcs; but on looking into the 
plea he found, that he had barely pleaded the ſtatute, without 
adding, that this agreement was not reduced into writing as he 
ſhould have done, and fo had not brought his cafe within the ſta- 
tutez and therefore the plea was over-ruled. Chan. Prec. 533. 
pl. 328. Trin. 1720. Muflell v. Cook. 

40. Where the flatute of frauds has been uſed to cover a fraud, 
the Court has always relieved. The 11t caſe in Lord Nottingham's 
time, where there was an abſo/ute c:meyance and a defeaſence, 


which defendant would nat execute, but infilted on the ſtatute, and 


it was over-ruled. Next in Lord Jeffrey's time, where putting 
the party into poſſeſſion was ſiueh an execution of the agreement in part 


as was good againſt a ſubſequent purchaſor ; ſo where one flands by, 


and ſees the party lay cut his money in building on the defendant's 
ground, he was bound thereby. The bill here was 79 have a leaſe 
according to the defendant's promiſe, plaintiff having laid out money 
in the premiſes, and the defendant inſiſts on the ſtatute, there being 
no agreement in writing, nor any certain terms agreed upon, 
and fays what plaintiff laid out was not on laſting improyements, 
but admits plaintiff built a ſtable which coſt him about 101, It 
was proved, that defendant told the plaintiff his word vas as good 
as his bond, and promiſed the plaintiff a leaſe when he ſhould have re- 
newed his own from his landlord, Lord Chancellor faid, that the 
defendant is guilty of a fraud, and ought to be punithed for it, 

and ſo decreed a leaſe to the plaintiff, though the terms were 
| | uncertain, 
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uncertain, it is in the plaintiff's election for what time he will 
hold it, and he doth elect to hold during the defendant's term, 
at the old rent, and plaintiff to pay coſts. Mich. 5 Geo. Canc. 
41. Where a man on promiſe of a leaſe to be made to him, lays 
eut money on improvements, he ſhall oblige the leſſor afterwards to 
execute the leaſe, becauſe it was executed on the part of the leflee 
beſides the leſſor {hall not take advantage of his own fraud to run 
away with the improvements made by another; but F u /uch 
expence had been on the leſſze's part, a bare promiſe of the leaſe, 


though accompanied with .poticfhon, as where a /«ee by paro! 


agree lo take a leaſe for a term for years certain, and continued in 
Peſſ ien on the credit theresf, yet there being no writing to make 
out this agreement, it is directly within the ſtatute. Chan, 
Prec. 561. pl. 344. citcs it as held by the Maſter of the Rolls. 
Mich. 1720. in caſe of Smith v. Turner. | | 

42. A. agrees with B. for the purchaſe of nine houſes, which 
were in mortgage to J. S. and pays him a guinea in earneſt. B. 
writes a nite 4% F. S. and defires him to deliver up the writings 


he having d fb;jed of them, which F. S. refuſed, unleſs the mortage- 


money 2was paid him down, and afterwards purchaſes them himſelf ; 


on a bill brought by A. for a ſpecific execution of the agreement 


it was held, that neither the guinea paid down, nor the note 
(which was oniy an evidence of afſent, but did not aſcertain the 
terms of the agreement as to what ſum was to be paid, nor to 
whom the houſes were to be diſpoſed of, nor whether by way of 
ſale or alignment, or leaſe, and ſo all the danger of perjury, 
which the ſtatute was to provide againſt, would be let in to af- 
certain this agreement) were ſufficient to take it out of the ſtatute 
of frauds and perjuries. Chan. Prec. 560. pl. 344. Paſch. 1721. 
Seagood v. Meal and Leonard. 

43. Where there is a parol agreement for a leaſe, and the leſſee 
by virtue of fuch agreement enters and builds; this Court will 
eſtabliſh it on the foot of fraud in the leſſer, notwithſtanding the 
Ratute of frauds, &c. becauſe contracts executed in part are not 
always within the ſtatute; though executory contracts are. Per 
Cur. 9 Mod. 37. Trin. 9 Geo. in caſe of Savage v. Foſter. 

44. A. made an abſolute mortgage to B. (which was the old 
way of mortgaging eſtates); B. the mortgagee promiſed to make a de- 


| feaſance, and the Court decreed B. to make it, notwithſtanding 


the ſtatute of frauds. Cited Arg. 9 Mod. 88. Hill. 10 Geo- 
in Canc. in caſe of Hohicr v. Read. 


Le. Nottingham's time. 


45. Appeal from the Rolls upon this caſe. Hendon enters 
into a corract in writing with the plaintiff for the purchaſe of a col. 
lege leaſe; the pluiniiff agrees to renew the lenſe in the name of 
Hendon, cr ſuch perſon as he ſhould nominate and appoint. Hendon 
direfts the plaintiff is ren-w the lemſt in the name of Cox, and declares 
he bougl it for him as his agent; the rlaintiff brings the bill againſt 
both for the refiduc of the purchaſe-money, Decree at the Rolls 


was againſt both defendants to pay the money, and in caſe Hen- 


don 


nia 
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don ſhould pay id, then he to be at liberty to profecute the de- 
eree in the name of the plaintiff againſt the other deſendant Cox, 
who was the principal. The defendant Cox appeals, for that he 
did not give any authority in writing to the other defendant Hen— 
don to buy it for him, and therefore per itat. 29 Car. 2. of 
frauds he ought not to be bound by the contract. Macclesfield 
C. atlirmed the decrec, for that the authority te treat or buy for 
him may be gocd without writing, though the contraft igſeſf mij? be 
in «writing, by the {tatute of frauds, M5. Rep. Mich. 19 Geo. 
in Canc. Waller v. Hendon & Cox. 

45. It was made a queſtion, and laid before all the judges of 
England, whether a contract for fleck be within the ſtature of 
frauds, which mentions goods, wares and. merchandizes fo as to 
require the contract to be in writing, or money to be paid in 
carneſt, and they were equally divided the reupon; ſaid per Ld. 
C. King. 2 Wms.'s Rep. 308. Mich. 1725. in cafe of Colt v. 
Nettervill. | : | | 


King, who doubting, it was argued before the court of C. B. nd afterwards at Sericant's 
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al the Judges of England, but the judges being divided in opinion, it was adjoutneu.— The Court 


{4il, that it had been determined here, that bargains refzting 75 f a 


re within the ſtatute of frauds, 


and if earneſt is not given, are nuda pacta. Sel. Cales in Calice in Ld, King's Time. 41 47:3. 


11 Ceo, Crull v. Dodſon. 


47. Bill for a ſpecific performance of a prom!/e by defendant 
4% procure piainiiff to be made deputy ts defendant's fer as clerk of the 
bruſe of peers, .or otherwiſe to provide jor plaintiff in conjideraiion of 
plaintiff*s inſifling upon and ſoliciting in procuring a rever/uonary 
grant of that place for defendant's ſon, which defendant now en— 
eyed, &c. Defendant pleaded the ſtatute of frauds and perjuries, 
and that the promiſe was not in writing, nor to be performed 
within one year; and alſo the ſtatute of limitations, that the 
promife was made above ſix years before the bill filed. Per Cur. 
the plea allowed in both reſpects, and held, iſt, That a parol 
promiſe #9 be performed upon a contingency which may or may unt hap 
pen within a year after the making, is void within the ſtatute of 
frauds. 2dly, And fo, if made above fix years before the bill” 
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or action brought, is barrcd by the ſtatute of limitations, though 


the contingency or time of performance happens within the fix 
years. MS. Rep. 'Trin. 1726. in the Exchequer, Reynolds v. 
Spencer Cowper, Eiq. 

48. Bill was brought for ſpecihe performance of covenants, 
The plaintiff ſold the defendant a copybold eſtate cf the yearly value 
of 161. (on which was timber to the value of 150 l.) for 6301. 
and covenanted to ſurrender on or before Michacliias then next ; the 
defendant paid 10s. in part of the purchaſe, entered an the promiſes, 
cut down timber, flocked the land, and did every thing as owner. 
The plaintiff proved he gave notice in evriting that he xv 
Surrender next court day, and attended arcordingly. On the de- 
tenant's part there were ſeveral proofs that he was difordered in 
his ſenſes, and though there be proof that the timber was of the 
valuc of 150 l. yet as no cuſtom is alleged of the tenant's hau- 
ing power to cut it down, it muſt be according to the common 


VoL. V. Qq JV, 
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Jaw, by which the tenant has no power over it, and therefore 3 
plain impoſition. The Chancellor was of opinion it was a great 
ever value, and that his cutting down of timber was a convincing 
proof of his folly, becauſe a direct forfeiture ; but as it is, it i 
a matter merely at law; the covenant is to ſurrender at or be. 
fore Michaelmas, you ſay you were ready at the next court, 
which does not appear to have been before Michaelmas; if ſur. 
render had been, action would have Jain at law. Bill diſmiſſed, 
Sel. Cafes in Canc. in Ld, King's Time, 3. Mich. 11 Geo. Ed. 
wards v. Heather. | 


(1) Executed in Part. By 29 Car. 2. 38. 


1. A Parol agreement for the ſale of a houſe, and 205. paid, way 


decreed without further execution proved; and the Maf- 


ter of the Rolls ſaid, that he fbould have demurred on the bill, 
but having now proceeded to proof, he would decree it, and ſo 
he did. 2 Freem. Rep. 128. pl. 154. Hill. 1670. Anon. 

2. A. agreed with B. tor the purchaſe of an houſe for 290 l. to 
to be paid, and paid 20 f. in hand, and tendered the reft at the day, 
and was relieved. 3 Chan. Rep. 28. Mich. 21 Car. 2. at the 
Rolls, Voll v. Smith. | 
3. Articles of agreement for a purchaſe being performed in part, 

creed a ſpecitic performance of the whole, the maſter to ſettle 
the conveyance, id the purchaſor to give ſecurity for the re- 
mainder of the purchaſe money. Fin. R. 20. Mich. 25 Car. 2. 
Foſter v. Elves & al'. | 

4. A. ſold houſes to B. for 20001. A mte was made by A. 
of the agreement /igned by B. but not by A. It was objected, that 
the note binds not A. who did not ſign it, and that by the ſta- 
tute of frauds, &c. and therefore in equity cannot bind the other 
party; becauſe either both mult be bound, or neither of them, 
in equity; but decreed the contrary. 2 Chan. Caſes, 164. 
Trin. 36 Car. 2. Hatton v. Grey. | | 

5. A. by parol agrees to grant a /caſe to B. A leaſe is drawn 
and corrected by B.'s counſel, and afterwards ingroſſed and ex- 
ecuted by A, B. pleaded the ſtatute of frauds, that he had ſigned 
no agreement in writing, the words of the act being, that it mult 
be ſigned by the party that is to be bound by it. North K. or- 
dered B. to anſwer, and to fave the benefit of the plea to the 
hearing. Vern. R. 221. pl. 220, Hill. 1683. Lowther v. 


— "NF 
Carrill. | | | 
6. Admimiſtratir and her tabs children being intitled to a leaſe 


of a houſe, agree to make a aſe for 10 years. The adminiſtrator, 
with the privity of the other two, executed the leaſe. The ſta- 
tute of frauds is no plea for the other two; per Ld. K. North. 
Vern. 210. pl. 207. Mich. 1683. Heyter v. Sturman. 


7. In a cafe where s intereſt may paſs by a parol agreement, 


yet if the perſon enjoys according to ſuch agreement, an action _ 
| or 
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fer the money upon the other's agreement, as in the caſe of an 
agreement for enjoyment of tithes for 6 years. Skin. 113. pl. 4. 
Trin. 35 Car. 2. B. R. Eaton v. Sherwin. 

8. M ſettlement was made cn the wife in marriage, in purſuance 
ef articles in writing icaled ; if it after appear to be deficient, it 
{hall be made up by the heir; but if it had been ently upon a parol 
egreement, or if at the time of the ſettlement the lands had 


been of full value, and after by accident had gone leſs, there 


had been no relief. Skin, 158. Hill. 35 & 36 Car. 2. Speak 


v. Pedley. | 

9. A „„ for a purchaſe of land, and Paſl. Mon deli- 
wered, decreed by Jefferies C. to be executed againſt a ſubſequent 
urchaſor, with notice to whom a conveyance was made, and 
who had thereupon paid his money. 
Hill. 1685, Butcher v. Stapely and Butcher. 
Ibid. 


the herds of the agreement. 
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In this caſe 
there was a 
nite in Write 
in7, but nt 


Vern. R. 363. pl. 357. Aereu by ei- 


ther party, 
containing 


An agreement, though not in vrit'ng, if executed on one 


put, has been always looked upon ſo far conciutive, as to induce the Court to dec ee an execution 


en tlle other part; per Ld, Macclesfiald. Ch. Prec. 518. pl. 329. Trin. 1719. Lockey v. Lockey. 


10. Articles for the purchaſe :f lands were ſigned, but not ſealed, 
but the plaintiff was put into % of ſome part. The Court 
decreed an execution, and Ld. Commiſhoner Rawlinſon ſaid, 
that agreements in writing, though not ſealed, have ſome better 
countenance fince the ſtatute of frauds and perjuries than they 
had before. Ch. Prec. 16. pl. 16. Hill. 1690. Wheeler v. 


Newton. | 
11. If A. fays to B. I wil! give ſo much for your horſe, and B. 


agrees to take it, if nothing more paſſeth between them, and no earneſt 


is given, and they depart from one another, this in point of evi- 
dence 1s not to be taken but as'a naked communication, and to is 
D. 30. [pl.] 203. & 14 H. 8. 22. Per Holt. Ch. J. in delivering 
the opinion of the Court. Lutw. 25 2. Hill. 8 W. 3. in the caſe 
of Thorpe v. Thorpe. 

12. A, at a public ſale of ęſtate, offered 12501. for the purchaſe, 
which was accepted and agreed to, and conveyances directed to 
be made, and poſſeſſion actually delivered, but diſputes arofe about 
ſettling the conveyances. Wright K. decreed A. to proceed in 
the purchaſe, in caſe he could have a good title, and for that 
purpoſe referred it to a maſter. 2 Vern. 455. pl. 417. Hill. 
1703. Pyke v. Williams. 

13. A. purſuant to a parol agreement for a bu:!Jng leaſe of 
Wild-Houſe, procecded to pull d5wn part, aud build part, but be- 
fore any leaſe executed, the owner of the foil died. Defendant's 
repreſentatives knew nothing of the matter, and inſiſted on the 
itatute of frauds, &c. and the Lord Keeper diſmiſſod the bill 
but on appeal to the lords in parliament, that diſmiſſion was re- 
verſed, and a building leaſe decreed; “ cited 2 Vern. 456. 
Hill. 1703. in caſe of Pyke v. Williams, as the cale of «+ Foxcraft 
v. Liſter, 
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—— Wöben 
the !effor 

was dying, 
he declared 


* 
that he thought he was bound in conſciznce to have made a leaſe in writing, and the hei vc. .og mm 


Rot to diſcompoſe bimſelf, promiſed that he would ſupply it. 
8. C. cited C. Equ. Rep. 4. + S. C. Sted Chan. Prec. 519. and 526. 
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14. Earneſt 
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1 Salk. 113. 
pl. 2. S. C. 
accordingly 
by Holt Ch. 
J. at nifi 
prius at 

1 Sa k. 113. 
pl. 2. S. C. 
accordingly; 
by Holt Ch, 
J. at nif 
prius at 


Guildhall. 


1 Salk. 113. 
pl. 2. S. C. 


Contra and Agreement. 


14. Earneſt is only to bind the bargain, and a demand of good; 
without tender of the money is void, becauſe it is not purſuant to 
the intent of the bargain. 6 Mod. 162, Paſch. 3 Ann. Lang- 
ford v. Adminiſtrator of Tyler. 


Is. After earneſt given the vendor cannot fell to anther, but if 
vendee does not come to pay and take the goods, vendor ought to 
requeſt him to come and pay, and if he comes not in convenient 
time, the agreement is diſſolved, and then he may ſell. 6 Mod. 162. 
Paſch. 3 Ann. B. R. Langtord v. Tyler. | 


16. Notwithſtanding the earneſt the money muſt be paid upon 
fetching away the goods, unleſs there is expreſs agreement that 
payment is to be made at a certain time. 6 Mod. 162. per Hol: 
Ch. J. Langford v. Tyler. | 

17. The provoſt and ſcholars of King's College in Cambridge, 
being ſeiſed in fee of the tithes of Priors Quarter in Tiverton in 
com. Devon cum pertinentiis, did by a deed dated 15 July, 1699, 
demiſe the ſame to Eliz. Duck, widow, for 21 years under ſeveral 
other covenants and rents, &c. And afterwards the ſaid Mrs. 
Duck, by articles dated the 23d June, 1704, between her of the 
one part, and Mr. Upcot of the other part, did covenant and pro- 
miſe to convey to the defendant Upcot, his executors, and al- 
ſigns, the ſaid portion of tithes cum pertinentiis, during her eſtate 
and intereſt therein unexpired at Michaelmas then next follow- 
ing, and there were ſeveral other covenants and reſervations 
about the payment of the rents, and providing for the college- 
officers; and the ſaid Upcot was to give in conſideration of this 
350 l. The plaintiff, Coleman, who had formerly been in treaty 
with Mrs. Duck for theſe tithes, hearing the defendant had 
articled for them with her, applied himſelf to the defendant, 
and after ſeveral treaties, which proved to be ineffectual, the 
defendant ſends his fon, William Upcot, and Mr. Froſt, and 
Mr. Barton, with a letter to the plaintiff's houſe, dated 20th Sep- 
tember, 1704, wherein the faid defendant ſaid, that if ſbe parted 
evith the ſaid tithes, it fhruld be on certain conditions following, 
(viz.) that the plaintiff faould pay the defendant 150 l. when he 
relinquiſhed his right, and executed his agreement with Mrs, Duck; 
that the plaintiff ſhould quit all pretences of tithes which the plaintiff 
er his fon London ſhould or might claim in the park lying within 
the ſaid quarter of Tiverton, and pay no more than formerly per 
acre for the tithes, or veni/5n, and pay only 108. per ann. in lieu 
of tithes or juſtment for his 8th part in Weſt Barton, and that 
the defendant would have the plaintiff's right in the ſeat in the 
church where his ſon London's family fit, and unleſs the plaintiff 
auvoud take it upon theſe terms, he would not part with it; and if the 
plaintiff parted with 1t, the defendant was to have the refuſal, 
and would be obligad to take it within a year upon the fame 
terms. This letter was directed to the plaintiff, and brought to 


| his houſe by the defendant's ſon, who came thither with two 


ether perſons, and as fon as the Pluie, had peruſed the letter, he 
accepted 


=> 


1 


— © 
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this Court will inforce the execution thereof, notwithſtanding 
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eccepted of the terms in the ſaid letter; and the ſon went home and ac- 

uainted his father with it, and the next day ſent his attorney to ac= 
quaint the defendant with it, and to requeſt from him a copy of Mrs. 
Duc#'s articles (the original being lodged in the hands of a friend), 
who accordingly delivered them to the ſaid attorney, and appointed a day 
for the executing the ſame, and the receiving of the 150 l. but on ſome 
pretence he appointed the day after that, and on the Monday went 
to Mrs. Duck (who had alſo notice of the defendant's agreement 
with the plaintiff, by the plaintiff's order) and ſettled a convey- 
ance from Mrs. Duck to himſelf. 

N. B. The letter was not ſubſcribed by Mr. Coleman, till 3 or 
4 days after his accepting of the bargain, and was afterwards 
ſtamped, paying the 5 1. penalty. 

My Lord Keeper decreed the defendant to perform this agree- 
ment, for that it was directly within the ſtatute of frauds, as be- 
ing an agreement ſigned by the party to be charged with the ſame, 
and there was no need of its being ſigned by both parties, and 
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the plaintiff by his bill hath ſubmitted to perform what was re- 


| quired of his part to be performed. If a man {being in company 
| makes offers of a bargain, and then writes them down, and figns them, 


and the other party takes them up, and prefers his bill, this ſhall be a 
good bargain, and the party ſhall be compelled to a ſpecific per- 
formance of it. This, though it was not at firſt a contract, but 
conditionally only, if the other would accept of it, yet when 
the other had accepted of it, it was all one, and the defend- 
ant intended it ſo by his ſending his ſon with the letter, and 
two perſons beſides, MS. Rep. Hill. Vac. 5 Ann. Coleman v. 
Upcot. | | 

18. Wherever a parol agreement is Bg, to be put in executions 
and intended to be continued, there though there be no writing, yet 
the ſtatute of frauds and perjuries; per Ld. Cowper. G. Equ. 
| 4- Hill. 6 Ann. in Canc. in cafe of Ld. Guernſey v. Rod- 

ridges. 

19. A. bought goods of B. to the value of 5001. but not hav- 
ing money ready to pay, propoſed to mortgage land to ſecure the mo- 
ney, and in order thereto, A. left the title deeds awith B. to get an 
nnd drawn, who carried the deeds to an attorney to inſpect 
the title, and draw the aſſignment, and after ſome time the attor- 
ney died without drawing the mortgage. Then B. carried them 
to a ſcrivener for the ſame purpoſe, but before the morigage was 
perfected A. became a bankrupt. Decreed the deeds to be delivered 
up by B. to the aſſignee of the bankrupt. Ch. Prec. 375. pl. 261. 
Mich. 1713. Brander v. Boles. | 

20. A. the plaintiff agreed to /ell B. the defendant a houſe for 
640 J. and by conſent of A. and B. an attorney drew a conveyance, and 
ſent it to B. who made ſeveral alterations, and gave it back t9 be iu— 
greſſed, whereupon a time was appointed for A. and B. to mcet 
and for B. to pay the money. A. and the attorney came ie the 
place appointed, aud executed the conveyance, and get the ſame reg i- 
red, and then brought his bill to compel B. to pay the money. 


Qq 3 Is 


0 


But note, ng 
realon was 
given for 
this decrees 
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It was inſiſted, that B.'s altering the draught with his own hand 


could not be called a ſigning, and that had he wrote over the 
whole deed with his own hand, without ſigning it, it had not 
been ſufficient, and cited the cafe of ITHEIL v. Por TER, deter- 
mined at the Rolls, Trin. 1719, on the very ſame e And 
Lord Chancellor ſaid, that unleſs in ſome particular cafes where 
there has becn an execution of the contract, by entering upon and 
improting the premites, the party's Cgning the agreement is 
abſolutely necetlary for the completing it, and to put a different 
conſtruction upon the act, would be to repeal it; and as to the 
regiſtering the deeds, he thous ht it immaterial as to binding B. 
And his lordſhip laid great ſtrets on what the defendant mention- 
ed in the anſwering part, wherein B. euere that it avas agreed en 
between A. and Bim, that B. might be off at any time, on paying 
the charge of pre paring the aoriting which B. ſaid he was willing to 
do. Wms.'s Rep. 750. pl. 221. Mich. 1722. Hawkins v. Holmes. 
21. An agreement, though executed in part, yet being aſter- 


wards by a» aft of pari.ament rendered impalſible to be performed, ſhall | 


not prejudice any perſon. 8 Mod. FH Trin. 7 Geo. 1. Win- 
nington v. Briſcoc. 

22. Some heads e, a l:aſe agreed upon were taken by an attorney 
in writing, but upon proof that ſome other were omitted which 
were agreed upon between the parties at the ſame time, it was 
decreed that thote clauſes ſhould be put into the leafe, not- 
withſtanding the ſtatute of frauds, which was ſtrongly inſiſted 
upon; Arg. 9 Mod. 88. Hill. 10 Geo. 1. in Canc. in the caſe of 
Hoſier v. Read, cites it as the caſe of Jones v. Sheriff. 


(K) Pleadings. 


N treſpaſs upon the caſe, the opinion of the Court was, that 
if a man declares that the defendant togk upon him to make a mill 


by a day, and did not, the declaration is not good, becauſe it is not 


declared achat he ſbouid have for his labzur, and the reaſon ſeems 
to be inaſnuck as otherwiſe it is num pactum unde non oritur 
actio; quod nota. Br. Contract, pl. 5. cites 3 H. 6. 36. 

5 Notwithſtanding a contract may be on conditicn, yet in debt 
the party /hall not traverſe the contract, becauſe he may wage his 
law. Br. Contract, pl. 7. cites 33 H. 6. 

2. in debt upon a contract, if the de lefendant 5 ws that it was made 
1 certain condition at another place in the ſame county, the plaintiff 
may /ay, that it was made fimply without condition, priſt, without 
Fd (ing the ple ce, becauſe it is in one and the {ame county; 
but if the condition be made in another county, there he {hall 
traverſe that it wes not made ſimply where the plaintiff counted, 
and tle like order ſhall be in detinue of chattels, faid by Needham 
that it was adiudged the laſt term, quod nemo negavit, and lo ſee 
contract trave rlable, which is in effect a meſne conveyance, where 
he might have wa; ged his law. Pr. T raverſe, per, Kc. pl. 30. cites 
34 H. 6. 42. 

4. Debt 


Contract and Agreement. 


4. Debt upin a retainer in hiſtandiy for his ſalary arrear; the de- 
fendant ſaid, that He did not retain him in huſbandry, and a good 
plea, by reaſon that he cannot wage his law in this cafe, and 
therefore he may frauen the contract; quod nota bene. Br. Con- 
tract, pl. 20. cites 38 H. 6. 22. 

5. A prior retained a ſervant a ſervel the houſe, the prior died. 
The ſucceflor thall be charged, though the ſilary was more than 
is warranted by the ſtatute; and per Danby, his count is good, 
though he did nt ſay by whim he was retained, nr whether he did 
his ſervice or not. Quere of the retamer. Br. Contract, pl. 37. 
cites 3 Es . 21> 

6. Debt, becauſe the plaintiff had the feme and ſon of the de- 
fendant at beard, and let to the defendant a chamber for the feme 
and ſon, rendering for the chamber and boarding 6s. a week 
and the defendant ſaid, that the plaintiff did nit let the chamber, and 
by the beſt opinion it is a good anſwer to all; for deſtroying the 
contraft in part, is deſtroying it in all; for it is a thing intire. 
Br. Barre, pl. 39. cites 9 E. 4. I. | 

7. In debt againſt B. upin a contract he ſaid, that the con- 
tract was made by him and ene C. who is alive nat named; judg- 
ment of the writ z by which the 20% abated, Br. Briet, pl. 217. 


cites 9 E. 4. 24. | 


8. Action upon the cafe , bargain of certain land for money paid 
before-hand, and after he infeoffed a firanger contrary to his bargain 
the defendant ſaid, that hr old to the plaintiff upon canditien he ſhould 
pay to him 10 l. ſuch a day, and per Cur. there he ought to 
traverſe, ahn, hoc that it awas ſold- for jo niuch money paid befere= 
hand, prout, & c. For when the plaintiff fa!/cly recites his bargain, 
it ſullices for the defendant to traverſe it. Br. Traverſe, per, &. 
pl. 2.48. cites 16 E. 4. 9. | : 

9. But Brooke ſays it ſeems, that if the bargain be declared ſin- 
gle, the defendant may fhew that it was upin condition without tra- 
verſe, Br. Ibid, | OO 

10. Debt, and counted of a leaſe of a chamber and certain beds ta 
the defendant, and that he ſpall be at table with the plaintiff for a 
certain time, paying 205. by the aeek for all, and counted that it 
amounted to rol. &c. The defendant faid, that as to the chamber 
and bed nin dimifit, and found for the plaintit}, and alleged in 
arreſt of judgment, that this is jeofail, becauſe he did not anſwer 
4 the boarding ; and upon good argument it was held that the con- 


— 


tract falls in parcel is falſe in all, and therefore the plea good, quod 


non dimiſit parcellam, &c. and therefore the plaintiff recovered by 
award, But Brian was ſtrongly againſt it, and the juſtices of 
B. R. in coming from Weſtminſter ſaid, that it was jeofail. 


And per Brian, the iſſue ought to. have been nihil detet prout, &c. 


and give his matter in evidence; but all the other juſtices of C. B. 
were again{t Brian, and it ſeems to be good reaſon that it ſhall be 
a good plea; for otherwife the plaintiff, by faite declaxations, 
(where the contract was only for boarding) may, by the adding 
the leaſe of the chamber, ouſt the defendant of his law without 
juſt cauſe z quod nota, Br, Dette, pl. 170. Cites 21 E. 4. 28, 
Qq4 11. Ia 
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11. In debt the defendant may traverſe part of the contract of MW _ {f 
the thing of which the defendant cannot wage hrs law. Br. Con- #1 
tract, pl. 28. cites 21 E. 4. 28. 
12. It was ſaid arguendo, that in debt, if the Kung iff counts f 
B ng of a horſ? in the cor nty 77 Midldleſcæ for 20s. and the de- 1 6 
fend. wt ſays, that he beng ht it in London upon condition, and fhewed Mp « 
the condition performed, abſque hoc that he bought it in the county 
„ afiddli/ox, prout, &c. and a good plea; quod omnes conce- 
lerunt. Ur. Traverſe, per, &c. pl. 261. cites 21 E. 4. 29. 1 
Ab- 13. It one reiains a ſervant to ſerve for a year, for a ſalary f 
20 s. there if the fervant demands the 20s. he ought to /hew 
hat the time is paſt, viz. that the year is expired, aig ought t5 
plead it certain'y becaute his action is given in reſpect of the 
year p pat, and of the thing done in time, and the time is parcel 
of the cauſe oi the 3 nel, and precedes the demand. PL Co 20. b. 
2 cites Mich. 20 H. 7. by Rede J. . 
5 1:. Action for breach b of exvenant in a deed; defendant p!-2; 3 
Parol agreemieotity, a terqwards in aycharge of tie foi ner CoVenallts but 5 
the Court held the pica not good, and took th.ie differences; E 
that a parel agreement, before breach of it, may be diſcharged by 
parol, and fo pleaded 3 but after breach it cannot be pleaded in I 
diſcharge without ſatiaka alſo pleaded; but a diſcharge may . 
be pleaded by deed, be the covenant by parol or by deed after I 
each, and without ſatisfactiun. Sty. '8. 22 Car. B. R. : 
Forteſcue v. Brograve. | 
15. He that will have the beneſit of a mutual agreement, mull 
foew that he has done his part, MS. Tab. March 28, 1727. 
Ducheſs of Hamilton v. Dake Hamilton, 
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I. Draught of an agreement 1 commiſſioners decrecd, not- J 
withitanding the defendant refuſed. 11 & 12 Eliz. ? 

Toth. 65. Pope v. Maſon. h . 
2. Though an Mate cannot be created by covenan? by law, yet . 

it will be made good in equity. Toth. 147. cites June 40 Eliz. . 
Prince v. Green, ” 
3. The defendant promiſed and agreed t g ure lenſes in marriage 1 
cue the plaintiff 's darghters, who would not perform it, but or- » 
dercd. Toth. 260, cites Long v. Long. 40 Eliz. li. A. fo. 360 Z 
or 269. | 
4. A man promiſed to offi ire lands in confederation of marriage, 5 
but after the marriage refuſeth, yet ordered. Toth. 268. cites 3 
Gerard's caſe in 2 Jac. li. A. fo. 202. I 
5. Where the law cannst give a leaſe, or a thing promiſed, but . 
damage, there is tome cauſe for the Court to compel the party Y 
o perform the thing promiſed. Toth. 259. cites Brown v. . 
North, Waller v. Salter, Trin. 8 Jac. li. A. 8 
Ge 1 he dfendaut promiſid to ſell the plaintiff land, wheresf 10 5. F 


ud, given Li, yet the deſcudant would not perform, yet he 
mould, 
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ſhould. Toth. 260. cites Ferne v. Bullock. Mich. 9 Jac. li. A. 


* 


fo. 274. | 
= Tue defendant promiſed his father, to aſſure certain copybold 
lands to the plaintiff, but the father dying before any ſurrender, he 
denied to aſſure the ſame, yet decreed he ſhould. Toth. 261. 
cites 21 Mani, 9 Jac. Paile v. Paile. 

8. Upon a promiſe made by the defendant 79 convey hrs lands 
unto the plaintiff, was the cauſe of his marriage, but when the ſaid 
defendant came to be old, he conveyed away the ſame lands from 
the plaintiff, contrary to his promiſe. The plaintiff was relieved 
for part of the ſaid lands. Toth. 260. cites 13 Jul. 11 Ja. 
Otway v. Hibblethwaite. ü | 

9. A promiſe of 5007. to make himſelf a baronet, but would not 
pay it. Toth. 261, 262. cites Ruſſel v. Read; yet decreed 
about 5 or 6 Car. 

10. A. purchaſes land of B. at 43201. A. after agrees, that 
n B.s abatement of 420 l. of the 4320 l. he awould re-convey when- 
ever the king, and dean and chapter were reſtored. B. made 
the abatement. Decreed againſt the fon of A., A. being dead, 
though it was objected, that it was only in nature of a wager, 

and the conſideration unequal and penal; and that an action 
more properly lay. Chan. Caſes, 42. Hill. 14 Car. 2. on appeal 
from a decree at the Rolls. Parker v. Palmer. 

11. Promiſe to deliver up a bend upon a condition, which was 
afterwards performed; decreed to deliver up the bond, though 
the thing done did not amount to the ſum due. N. Ch. R. 128. 
21 Car. 2. Bootle v. Sanctry. | 

12. Sale of fourteen ſhares out of thirty-ſix ſhares in the New- 

River water, which thirty-ſix ſhares were charged with a rent 
of 5001. per ann. to the crown in fee, and 100 l. per ann. to 
H. M. for life. And Sir Hugh in his agreement with B. had 
covenanted to diſcharge the fourteen ſhares he had agreed to fell B. 

From thoſe rents. Decreed that the plaintiff ſhould enjoy the 
fourteen ſhares diſcharged of thoſe rents, and that the other 
twenty-two ſhares. ſhould be ſubject to the plaintiff's indemniry i 
therein, notwithitanding it was inſiſted that Sir Hugh's covenant ; 
to diſcharge the fourteen ſhares of thoſe rents was merely per- 
ſonal, and did not nor could charge the whole rents upon the 
twenty-two ſhares. Chan. Caſes, 208. 212, Trin. 23 Car. 2. 
Lord Cornbury v. Middleton. 

13. The remedy of an agreement ought to be reciprocal; per [L 532 ] 
Windham J. Chan. Caſes, 209. Trin. 23 Car. 2. Lord Corn- 
bury v. Middleton. 

14. A widow agrees to accept 1001. per ann. for her jointrre, 
when by marriage articles the was to have 3oo/. per ann. The 
Court decreed the agreement. Vin. R, 128. Mich. 26 Car. 2, 
Norcliff v. Worſeley. 

15. A. having made a bill of ſale, and confeſſed a judgment to 
B. for ſecuring rent, agreed afterwards with B. 79 deliver up the 
bill, ond acknowledge ſatisfafion on the judgment, if C. would be 


bound with B. to A. for payment, which was done accordingly, 
| " but. 
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but B. died be fore he had performed his part. Decreed that the 
adminiſtrator of B. deliver up the bill oi ſale, and acknowledge 
ſatisfaction on the judgment. Fin. R. 300. Paich. 29 Car. 2. 
Love v. Hawkes. 

16. A veluntary agreement is not obliging in equity, unlefs 
the whole be performed. Chan. Caſes, 302. Mich. 29 Car. 2. 
Butcher v. Hinton & Short. | 

17. An agreement between creditors of a bankrupt decreed to be 

erformed. Fin. R. 326. Mich. 29 Car. 2. Ebiworth and 
Ianſell v. Kent & 3 5 

18. Leſſee of a term agrees in conſideration of money paid, 
and more to be paid, 2 801 PIS * 2 11 A. procuring a li- 
eence of lehr and den is 7 the land to B. fir life. A. inſtcad of a- 


licence took a new leaſe of the leflor for fame lives, and by 


bill ſets forth tat he is ready to make the de -miſe to B. and pay 
the reſt of the money. Decreed the agreement to be performed, 
and the leaſe to be made to B. and B. to execute a counter- 
part. Fin. R. 420. Paſch. 31 Car. 2. Wallenger v. . Green= 
neld & Norris. 

19. In caſe of an unreaſonable agreement, though reduced = 
writing but not feaied, as to give in marriage with onc daughte 
more than would be remaining 5 the fa ather, (who was in debt * 
and two other daughters, and the mother. Ld. Chancellor 
would not decree the fame, but if the plaintiffs could recover 
at law he would leave them to the remedy, and it was referred 
to the parties to agree amongſt themſelves, elſe to attend again. 
2 Chan. Caſes, 17. Hill. 31 & 32 Car. 2. Anon. 

20. A. agreed 75 ſell land to B. and received 210 /. of the pure 
chaſe money, and the reſidue was to be paid on exccuting the 
conveyance ſuch a day. But at the day the writings were not 
ready thoug zh the money was; and A. telling B. he could have 
100 J. 4 for the land if B. would conſent to quit it to C. 
and that then A. wild pay back to B. the 210 J. with intereſt, 
to which B. conſented, and C. promiſed to become B.'s pay- 
maſter, if B. could procure A.'s order for that purpoſe; but 
A. refuſing to give ſuch order, B. brought his bill to compel 
him. Decreed that C. pay the fame. Fin. R. 456. Trin. 
32 Car. 2. Farmer v. Marſton. | 

21. A. ſclls part of a ſhip to B. and made a bill of 41 of it, 
and B. gave bond for the money. A. ſnatches awvay the bil of ſale, 
and * he would keep it til! B. had paid the money. B. re- 
queited a bill of fate, but A. retuſed. However, B. took pofe 
ſein of the ſuip, and went a voyage with ner; at the return 
A. offered to give B. a bill of f. le, which B. then refuted, and 
now ſues to have up his bend, though he had not paid the money. 
Finch C. decreed the bond to be delivered up to B. and B. to 
re-aſſign the part of the ſhip; becauſe when A, had ſecurity 
he ought on demand to have made aſſurance. 2 Ch. Caſes, 5. 
Mich. 32 Car. 2. Legate v. Hockwood. 

22. If a man buys lands and ſecures the mone ey, if he who 
fells will rot make aſſurance when reaſonably demanded, he ſhall 
| lote 
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loſe the bargain, and bond decreed to be delivered up. 2 Chan. 
Caſes, 6. Mich. 32 Car. 2. in caſe of Legate v. Hockwood. 

23. A promiſe or agreement by feme ſole to avoid a law-ſuit, 
that if ſhe died without iſſue the would leave J. S. 500 l. or the 
land. She marries and deviſes the land to her hutband, and 
dies. Decreed that the agreement be executed, Vern. R. 48. 
Paſch. 1682. Goilmere v. Pattiſon. 

24. Where firſt purchaſor pays not money according to arti- 
cles, a ſecond purchaſer ſhall be admitted, though he had notice. 
2 Chan. Caſes, 121. Trin. 34 Car. 2. Barebone v. Barnes. 

25. Where a pare] agreement is conſiſtent with, and does 
not contradict the deed, you may ſue at law; per Lord Keeper, 
and refuſed to grant relief. 2 Chan. Caſes, 143. Trin. 35 Car. 2. 
Foot v. Salway & aP. | 

26. A contract which carries an equity to have it decreed 
in ſpecie, ewvght to be without all objection; per Ld. K. North. 
Vern. 272. pl. 268. Mich. 1684. in cafe of Johnſon v. Nott. 

27. A perſon indebted by bonds, and failing in the world, 
applies to the ſcrivener of the obligces, to know where they lived, 
to apply to them for a compoſition; but the ſcrivener not telling 
him, but pretending the obligees were abfolutely under his di- 
rection, wnderiock to compound for 109. in the pound, which was 
more than other creditors received. The debtor paid ſome 
money, and tendered the reſt according to the agreement, but the 
ebligees avould nit fland to the agreement. The ſcrivener refuſed to 
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deliver up the bonds. On a bill by the debtor it was decreed, 


that he pay to the obligees their principal, intereſt, and colts, 


and that the ſcrivener ſhould repay what the plaintiff thould fo pay, 


and ndemnify the plaintiff according to the agreement; per Ls. 
Commiſſioners. 2 Vern. 127. pl. 126. Hill. 1690. Parrot v. 
Wells & Clerk. | h 

28. A. makes à voluntary ſettlemerit on B. who afterwards agrees 
to deliver it up without any confiderotion. This agreement will be 
decreed in equity; for by Ld. Keeper, a voluntary ſettlement 
may be ſurrendered without conſideration, and decreed a recon- 
veyance. Chan. Prec. 69. pl. 62. Hill, 1696. Wentworth v. 
Deverginy. | 

29. Chancery will not alter or amend the agreement of the 
ale Chan. Prec. 89. Hill. 1698. Warrington v. Lang- 

am. 

30. Bond to transfer 300 l. Eaſt India ſtock on or before Sep- 
tember 30 next. The ſtock was much riſen in value ſince the 
agreement, yet the defendant was decreed to transfer Zool. 
ſtock in a fortnight, and account for all dividends ſince plaintiff 
ought to have transferred, and coſts at law, and here, or diſmiſs 
the bill with coſts. 2 Vern. 394. pl. 365. Mich. 1700. Gard- 
ner v. Pulicn. 

31. As a beneficial bargain will be decreed in equity, ſo if it 
happens to bu a //ing one, it ought for the ſame reaſon to be 
decreed; per Wrigit K. 2 Vern. 423. Paſch. 1701. City of 
London v. Richmond & al. 

| 32. Equity 


Ch. Prec. 

I 56. e. 
— Ch. Prec. 
589. Beech 
v. Crull, 

S. P. 
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32. Equity will not carry anreaſoauable agreements into execu- 
tion. M5. Tab. February gth, 1721. Brain v. Woolly. July iith, 
1721. Caral v. Chamberlain. March 24th, 1720. Top v. Stan- 
hope. | | "0. 
33. Equity will not decree tenant for life to commit a forfeiture. 
MS. Tab. February 1721. Brian v. Acton. 

34. Nor where the method of cbtaining them is nat ſtrictly regular, 
although executed in part. MS, Tab. May 22d, 1721. Roch- 


ford v. Creſwick. 
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35. Nor where a perſon of weat wider/anding is drawn into it. 
MS. Tab. July 14th, 1721. Carol v. Chamberlyn. 

36. Earl G:dilphin agrees with builders, before the act made for 
building Blenheim at the expence of the crown; and recites, that 
he made ſuch agreements at the inſtance and defire of the Duke of 
Alarlbzrough. The duke is bound by ſuch agreement, and as 
well liable to pay for the work done after the ſtatute as before. 
MS. Tab. May 8th, 1721. Ducheſs of Marlborough v. Strong. 

37. Whether an agreement made with the committee of the veſ= 
try, but never made an act of the veſtry, ſhall be carried into exc- 
cution? MS. Tab. November 23d, 1722. Bennet v. Perry. 

38. Where a contract has Jain dormant for many years, there 
ſhall be no ſpecific performance decreed. MS. Tab. March 3, 
1722. Wingfeild v. Whaley. | 

39. The plaintiff's houſe being ſo near the church, that the 
5 o'clock bell rung in the morning diſturbed the plaintiff. He 
came to an agreement in writing with the churchwardens and inha- 
bitants, at a veſtry, that the plaintiff would erect a cupola and clock 
at the church, and in confederation theresf, the 5 o'clock bell ſhould 

not be rung in the morning; this is a good agreement, and de- 
creed to be binding in equity. 2 Wms.'s Rep. 266. Hill. 1724. 
Martin & aP v. Nutkin & al. | | { 

40. Private agreement in derogation of marriage articles ſet 
aſide. NIS. Tab. 1728. Morriſon v. Arbuthnot. | 

41. A, treats for the marriage of his ſon, and in the ſettlement 
en his ſon there is a power reſerved to the father, to jointure any 
wife, whom he ſhould marry, in 2001. per annum, paying 1000 I. 
to the jon. The father treating about marrying a ſecond wife, 
the n agrees with the ſecond wife's relations to releaſe the 1000 J. 
and does releaſe it, but takes a private bond from the father for the 
payment f this 10001. Equity will not ſet aſide this bond, be- 
cauſe it would be injurious to he fit marriage, which being 
prior in time 7s to be preferred, 3 Wms.'s Rep. 66. pl. 17. Trin. 
1730. Roberts v. Roberts. 

42. A. articled with B. for the purchaſe of land deviſed to B. by 
J. S. Afterwards B. ſued A. to compel him to complete the 
purchaſe and pay the purchaſe money. B. anſwered, that he be- 
lieved J. 5. duly executed the ſaid will, and deviſed the premiſes, 
as ſet forth, and admitted the articles, and that he was ready to 
proceed in his purchaſe, all proper parties joining. The will avas 
preved in Chancery ts be duly executed ; but the heir who ꝛuas beyond 

ſea, though made a party defendant, had nit appeared ta or . 
„ e 


Contract and Agreement, 


the ſaid bill. B. had entered upon part of the eſtate, but the other 
part being in a bad condition, he wanted to be diſcharged of 
his purchaſe. Ld. Chancellor King ſaid, that it appears the de- 
fendant who articled for the purchaſe, knew at thai time that the 
heir vas beyond fea, and ſtill accepted the title, without inſiſling 
that the heir ſhould join, or that the will ſhould be proved againſt the 
heir; alſo the defendant admits by his anſwer, that the will was 
| duly executed, and by entering upon great part of the eſtate, 
has himſelf executed the purchaſe, for which reaſon Jet him pay 
the reſt of the purchaſe money, with intereſt, according to the 
articles; and at the ſame time Jet the truſtees and mortgagees 
join in proper conveyances to the defendant the purchaſor. 
It ſeems in this caſe to have been a great help to the title, that 
the mortgage made by the teitator, and prior to the will, was 
for the greateſt part of the purchaſe money, winch muſt be kept 
on foot for the protection of the title. 3 Wms.'s Rep. 192, 193. 
Trin. 1733. Colt v. Wilſon & al. | 

43. A bill in equity hes not to compel the performance of an 
agreement to pay in conſideration of having ſtifled a proſecution for 
felony ; otherwiſe it 2% /lop a proſecuticn at law for a fraud. 
3 Wms.'s Rep. 279. Paſch. 1734. in cafe of Johnſon v. Ogilby 
& al. 

44. An agreement was aſſigned by the parties, and by the conſent 
made an order of Court to ſubmit to ſuch decree as the Court ſhould male, 
and neither party to bring an appeal, yet the cauſe allowed to be 
re-heard. 3 Wms.'s Rep. 242. pl. 57. Hill. 1733. Buck v. 
Fawcett. 

45. An attorney, for and on behalf of his client the defendant, 
promiſes to pay 5ool. This being done by the conſent of the client, 
the attorney is not liable, but only the client; otherwiſe if the at- 
torney had no authority from his client to make this engage- 


ment. 3 Wms.'s Rep. 277. pl. 68. Hill. 1734. Johnſon v. 


Ogilby & al. 8 

46. A truſt ate was decreed to be fold for the payment of debts 
and legacies, and to be ſold to the beſt purchaſor. A. articles to 
buy the eſtate of the truſtees, and brings a bill to compel them to 
perform the contract. The truſtees by their anſwer diſcloſe this 
matter, 'The Court will make no aew decree, but will leave the 
former decree to be purſued. 3 Wms.'s Rep. 282. Trin. 
1734. Anneſley v. Aſhurſt. 


(M) Decreed in Specie. 


; 2 a man promiſes me to make me a houſe, which he des net do, I 

ſhall have remedy by ſubpcena, and if my fee of truſt wwill 

not perform my will, I ſhall have ſubpcena againſt him; per Jenny; 
quod nota, Br, Conſcience, pl. 14. cites 8 E. 4. 4. 

2. On producing precedents the Court found it warranted by 

them, and the conſtant practice of this Court, that where ſuch 

agrecments have been made on which the Party ca only recover 
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rinze of ſich damages at law to decree the thing to be performed in ſpecie, 
_— wherein this Court does not bind the intereſt of the lands, but en- 
15. Heges forces the party to perform his own agreement. Chan. Rep. 1 58, 
v. Everazo. 21 Car. 1. Wiſcman v. Roper. | | 
S. C. che! 3. B. having married without his father's privity, A. his uncle, 
Arg in order to regain the good-will of the father to B. did, in conſi- 

deration of natural affection to B. as for regaining the good-will 
in caſe of of the father to B. covenanted with the father, that in ca/e the 
* manor of H. ſhould deſcend to him, he would ſettle it en himſelf for 

| life, remainder to B. and his avife for life, remainder to B. and if 

ſuch deſcent ſhould be prevented by alienation, then he would afſure 
other lands which might deſcend to him of that value, and if no 
lands of that value deſcended, he would ſecure 4000 l. to be paid 
at his death. 'The manor did deſcend to A. and upon a bill by 
B. and his wife, the Court, upon ſearching and conſidering pre- 
cedents, decreed a ſpecific performance, and that A. convey ac- 
cordingly, though at the time of entering into the covenant B. 
had no power over the lands to be ſettled, Ch. Rep. 158. 21 Car. 1. 
Wiſeman v. Koper, | 

4. The vendor entered into articles with the vendee, 10 convey 
the eſtate clear of all iucumbrances, and ſome were to be paid out of 
the purchaſe money, and the vendor entered into a recognizance 
for the performance of his part, and thereupon 700 l. part of the 

urchaſe money was paid, but by the articles the vendee had liberty 
ro be diſcharged of the bargain if he gave notice theresf before ſuch a 
time, and then the vendor was to pay back 700 l. The wendee 
liked, and afterwards diſlized, and gave notice there, and dejired to 1 
be diſcharged, but the vendor exhibited a bill for ſpecific perform- = 
ance of- the articles. Vendee objected incumbrances not diſ- 
charged, and aſſigned, &c. Decreed the vendor to pay the 700 1. 
at Midſummer next, and intereſt from this time, and then the 
recognizance to be delivered up and vacated, or in default, that 
the bill be diſmiſſed, but without coſts. Fin. Rep. 12. Mich. 
25 Car. 2. Hatton v. Long. | 1 
[536] 5. Tenant for life decreed to perform an agreement in ſpecie as 3 
far as he was capable, and from which he would have diſcharged 3 
himſelf by pretending that in fo doing he was /ubjeft to an action of ; 
waſte; and damages decreed againſt him according to what FR, 
plaintiff had ſuſtained by his not enjoying the premiſes according a 
to his agreement. Fin. Rep. 164. Mich. 26 Car. 2. Cleaton v. 3 
Gower and Carleton. 8 | | 

6. A. ſeiſed of a conſiderable eſtate of lands, both free and 
copy, and of a good perſonal eſtate, in conſideration of 15001, 
agreed 7o ſectle all his lands which he had or fhould have except Bl. 
Acre, and to leave all Vis perſonal eflate, except 3000 l. ſo that all 

ſhould come to B. after his death. On a bill by B., A. was decreed 
to convey, and the writings to be delivered to the uſher of the 
Court. Fin. R. 230. Trin. 27 Car. 2. Coke v. Biſhop. 

7. The heir at av pretending a right to the land, threatens to evict 
the tenant in poſſiſian, who likewife claimed an intereſt in the fee, 
whereupon the tenant promiſes thus, vize if I die without Sue rig 

| 1 Jv 
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body, I will either give you 5001. or leave you my lauil. The tenant 
was a feme ſole at the time of the promiſe, but after marries, and 
deviſes the eſtate to the huſband (who had no notice of this 
agreement, nor had any other portion with her), and dies. Finch 
C. decreed the agreement to be executed. Vern. 48. pl. 47. 
Mich. 1682. Goilmere v. Battiſon. 

8. In caſe of agreement 70 qu? pe ion of lands, Chancery will 
not decree a conveyance; but per Ld. K. North, if the agreement 
bad ben li have conveyed thoſe lands he would have decreed the 
agreement, though he was not appriſed aubut eflate he had in them. 
Vern. 121. pl. 111. Hill. 1682. Gerard v. Vaux. 

9. The pluintyff of/igned forme ſhares of the exciſe to the defendant, 
zvho thereupon covenanted its fave him harmleſs, and to ftand in his 
place touch all payments ts the king. The plaintiff. being ſued by 
the king, brought his bill to have the agreement perf:rmed in ſpecie, 
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ſpecially, that the Court, if occaſion ſhould be, might: direct a trial 


in 2 quantum damniſficat'. 1 Vern. 189. Mich. 35 Car 2. Ld. 
 Raneiaugh v. Hayes. 

10. Bill was brought to have a ſpecific performance of a 
covenant, by which the plaintiff was to have 4 pit for dig ging black 
lone in defendant's ground, and that there ſhould be ud other pit 
there for ſuch purpoſe ; but it appearing that defendant, and thoſe 
under whom he claimed, had had a pit there for above Go years 
paſt, the court diſmiſſed the bill. 2 Vern. 127. Hill. 1690. 
Scolefield v. Whitehead. 

ii. Where no action at lazv will lie to recover damages, there this 
Court will not execute the age t in ſpecie, for equity will never 
make that a good agreement which 13 not good by law. 2 Freem. 
Rep. 217. pl. 289. Mich. 1697. Normandy, Marquis, v. Duke 
of Devonthire. | 

12. It was ſaid alſo, that where this Court executes an agree- 


ment in ſpecie, it mult be ſuch an agreement as is jair/y made, 


without any fraud or circumvention. 2, Freem. Rep. 217. pl. 289. 
Mich. 1697. Normandy, Marquis, v. Devonſhire. 

13. Sir R. B. having ifſue only daughters, eld his eflate upon 
truſtees to fell, fubjeft ncverthelets to a power of revocation ; after- 
wards, upon the marriage of his daughter with the plaintiff, by deed 
reciting, that his intent was that the manor of C. in queſtion ſhould go 


> 


to the iſſue male of the plaintiff, he thereby agreed, that if the plaintiff 
Should be minded * to purchaſe the ſame to him and his heirs, he ſhould 
have it for 15001. cheaper than the beſt purchaſor «would give for the 
ſame. Sir R. B. afterwards made his will, and gave the complain- 
ant*t5ool. to be raiſed out of this manor, but did not mention 
whether it ſhould be in ſatisfaction of the 15001. agreed to be 
allowed the plaintiff in caſe he would purchaſe the fame. The 
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was not pflaintiſf preferred his bill to have the agreement executed, Hat he 
__ wn might purchaſe the ſaid manor, and have an allowance of the 15001. 
any price; It was held, that as it ſtood barely upon the deed, this Court 
and it was would not execute this agreement in ſpecie, for this Court will 
obſeried, not execute all agreements in ſpecie, but will conſider upon circum- 
covenant ances relating to the ſaid agreement, e reaſonableneſs and equita- 
was ood, bleneſs of executing the ſame, and will in many caſes leave the party 
1 dei to his remedy at law to recover damages only for not per- 
in the life- forming the ſaid agreement; and the reaſon why they would not 
time of Sir execute it in this caſe, was, becauſe, as it appeared upon the 
ere face of the ſaid agreement, it would not anſwer the intent of it, 
of no effect; it being declared by the ſaid Sir R. B. in the ſaid agreement, that 
_ e . it vas intended that this manor ſhould go to the iſſue male of Mr. 
Fir R. 3 Bromley, and Mr. B. having been married 22 years, and having 
wards had mo iſſue male, it was plain the main end of the agreement would nat 
= 2 it be anſwered by an execution in ſpecie. 2 Freem, Rep. 24 5z 246. 
— pl. 313. Hill. 1700. Bromley v. Fettiplace. 
the cove- 14. And it was ſaid by the Lord Keeper, for another reaſon, le 
eee could not be for executing it, becauſe he looked upon it as in- 
138. pl. 121. practicable for Mr. B. io have it at 1500 l. leſs than the bejt purchaſor 
S. C. and «<uould give, becauſe it was impoſſible to know what the purchaſor 
— — _ would give; for it could not be expoſed to ſale before a matter 
Rolls the to the beſt purchaſor, becauſe whoever ſhould bid for the eſtate 
will recites was not to have it becauſe Mr. B. was to have it 15001. cheaper. 
——— The plaintiff's bill was diſmiſſed as to the executing of the agree- 
rerckes it, ment in ſpecie, but was offered a decree for the 15001. legacy, 
which is, by but then was to be enjoined from proceeding at law, and had 
confiruc- time to conſider whether he would take it or not. 2 Freem. Rep. 


tion, a de- 245, 246, 247. pl. 313. Hill. 1700. Bromley v. Fettiplace. 


fieating of 


the 1500 l. 85 
but however, a court of equity is not obliged to decree a ſpecific execution of all covenants and agree- 


ments, be they on never ſo valuable conſiderations, but will conſider all circumſtances ; and Sir R. cir- 
cumſtances, and the condition of his fortune, being ſo much altered (he being much indebted at the 


time of making his ſettlement), and thereupon his purpoie ſo much changed, that if a ſpecific exccu- 
tion of this covenant ſhould be decreed, the whole will would be defeated, and therefore he thought it 
ought not to be executed in this caſe; and of the tame opinion was the Ld. Keeper, and diſmiſſed the bill, 


15. It was ſaid, that generally this Court will not execute an agree- 
ment in ſpecie, but when the agreement is ſuch that an aim of law 
evill lie for damages for nonperformance of it ; but in ſome caſes that 
will not hold; for if a marriage agreement ſhould be jo ill aworded, 
that an action would not lie at law for the breach of it, yet this Court 
will decree a performance: per Maſter of the Rolls. 2 Freem. 
Rep. 246. pl. 313. Hill. 1700. Bromley v. Fettiplace. 

16. And ſometimes ſubſequent accidents diſcharge the execution 
of an agreement in ſpecie, and cited the cafe in Fitzh. Sub- 

* > Verm. pœna, 23. cited in SHELLEY'S CASE, * x Rep. 100. where a man 
416-xl.779- being feet, directed his truſtees ts convey to his daughter, and after- 
cites S. C. rds had a ſon born, and dies; the truſtees ſhall convey to the ſon, 
and not to the daughter; per Maſter of the Rolls, 2 Freem. 
Rep. 246. pl. 313. Hill. 1700. Bromley v. Fettiplace. 

17. On a quarrel between baron and feme, the baron agreed with 


the father of the wife that he would return ber portion to the fathers 
| 0 
2. 
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ar ſhould keep his daughter, and indemnify the baron from debts ; 
afterwards “ the baron oft-ring to re-take bis bie, the baron reſuſes 
payment of the portion back; but notwithſtanding, the payment 
was decreed on the father's giving ſecurity to indemnify the 
baron againſt the debts and maintenance of the wife and child. 
2 Vern. 386. Mich. 1700. Secling v. Crawley. 


4 


18. Where one perfor hath triſted, or ſhewn a backwardneſs in 


. ocean 2 / f a ra 
performing his part of the agreement, equity will not decree a ſpe- 


cilic performance in his favour, efpecially if circumſtances are 


altered, Ms. Tab. Jan. 26th, 1702. Hayes v. Caryll. 


19. Bill brought by a fon to ſet aſide an agreement æuith his father 
for relegſing his inheritance, being a truſt efiate in tail for an annuity, 
becauſe he was under the power of his father, was diſmiſſed, be- 
cauſe there being no fraud proved, and the fon having been extra- 
gn, but without prejudice to his heir. Mg. Tab. January 
25th, 1710. Green v. Green. | 

20. A party that enters into articles in violation of a iruft ſhall 
never take benefit by them. MS. Tab. Auguſt 17th, 1715. 
Daly v. Linch. ; 

21. Bill for a ſpecific performance of an agreement to transfer 
ſtock, Caſe was, the defendant agreed with the piaintur 79 7ransfer 
to him 10001. S. S. fock upon the 20th of November then next 
following, at the rate of 1041. per cent. and gave him a promiſſory 
note under his hand for fo doing, and received tæus guineas of the 
plaintiff i part of the conſideration money; but the defendant in 
drawing the ncte had put in the uſual words (or pay the difference 
which the plaintiff firuck cut, and would not agree to, and then the 
defendant ſgmed the note. After the bargain made, and before the 
time of delivering the ſtock, the S. S. „e did rife considerably in 
value, and the defendant did not deliver the ftock at ihe day, but a 
few days after offered ts pay the difference, and ſubmits to to do by 
his anfwer; but the plaintiff inſi/ts to have the flock aFually transur- 
red to him, and refuſes to take the difference, &c. Sir Robert 
Raymond and Mr. Vernon for the defendant iniiſted, that buy- 
ing of ſtock in this manner to be delivered at a future time, at a 
certain price, was in nature of a wager upon the riſe and fall of 
ſtock, and therefore paying the difference is a ſufficient perform- 
ance of the contract; that a contract for ſale of ſtock differs 
from other contracts for ſale of an houſe, lands, &c. for in ſuch 
things there may be a particular conveniency or benefit to the 
buyer in this individual houſe, &c. but it is not ſo in ſtock ; for one 
Ioool, is as good as another 10001. ſtock, and 15 to be purchaſed 


daily in Exchange-alley ;z that the plaintiff has his remedy at lau- 


for the damages, viz. the difference, and that is the juſtice of the 
caſe between the parties; that it is diſcretionary in the Court, 
to decree a ſpecific performance of an agreement, and that in 
many caſes the Court will leave the party to his remedy at law for 
breach of a contract, &c. 3 
Sir Joſeph. Jekill the Maſter of the Rolls ſaid, that this is a fair 
and reaſonable agreement, and he ſaw no reaſon why the Court 
ſhould not in this-cafe, as well as others, decree a ſpecific per- 
No. V. | R'r | formance 


* 538 


3385 


Contract and Agreement. 


formance ef the contract, eſpecially ſince it was inſiſted up- 
on by the plaintiff at the making the agreement; that he ſhould 
not be obliged to take the difference, but would have the ſtock 
actually delivered to him, and it is more for the advantage of the 
buyer to have the ſtock than the difference, and ſaves him the 
trouble of buying it of another, and paying brokerage; and de- 


creed that the defendant do transfer the ſtock and pay the divi- 


dends fince 20th November, plaintiff to pay intereſt of the money 
to that time, and ordered coſts to the plaintiff. 

On an appeal from this decree, Parker C. upon opening the 
cauſe, aſked if the plaintiff was at the South Sea houfe upon the 
day appointed for transferring the ſtock to demand it, and tender 
the money, and ſeemed {ſtrongly againſt the plaintiff, and urged 
the law in cafe of a bargain for corn to be delivered upon a day 
certain at ſuch a market, at ſuch a price, and the corn is not de- 
livered according to the contract, the buyer ſhall not by a bill in 
equity compel the ſeller to a ſpecific performance of this agree- 
ment, but the buyer is left to his remedy at law for breach of the 
agreement, to recover damages, (id eſt,) the difference between 
the price agreed on by the parties, and the price of corn upon the 
market day. "= | | 

It was ſaid, it was the common juſtice of this Court, to compel 
the party to a ſpecific performance of his agreement, if the ſame 
was juſt and reaſonable, and fairly obtained; that this was a juſt, 
reaſonable, and fair agreement in all the circumſtances; it was 
the current price of the ſtock at that time, and no impoſition up- 
on the defendant ; that the ſubſequent rife could not alter the 
caſe, for it was an equal hazard that it might fall, and the par- 
ties in ſuch contracts executory muſt take their chance; they 
compared it to the caſe of a contract for ſo many bales of ſilk, 
or any other merchandiſe to be delivered at a futnre day, at a 


certain price; if the value of the ſilk or other goods doth rife 


before the day, that is no excuſe for non- performance of the 
contract. So in the caſe of a contract for lands, if lands riſe in 
value, yet the party ought to execute his agreement. They ſaid, 
that from the time of the contract, to the time appointed for the 


delivery, the ſtock did not riſe above 121. per cent. that it was 


not more at the time of filing the bill, which was in January 
1718; nay, it was not more at the time of the decree pronoun- 
ccd by the Maſter of the Rolls in Mich. term laſt, and though the 


ſtock has riſen ſince to a vaſt price, between gool. and 1000 l. 


per cent. if the plaintiff ſuffers by that, it is his own fault in 


not performing his contract ſooner, when he was demanded ſo 
to do, and in not obeying the decree as he ought to have done; 
that whatever has happened ſince cannot alter the caſe; that the 
contract was reaſonable at the time it was made, and ſo it was 
when the bill was filed, and the decree pronounced. ar 

It was ſaid for the defendant, that the rule was laid down too 
general for compelling the execution of agreements between the 


parties; that this Court would not compel the party to perform a 
hard agreement, though it was fair at the time it was made, but leave 


the 
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the other party to his remedy at jaw; that it was very unreaſon- 
able now to compel the defendant to transfer 1000 1. S. S. ſtock 
to the. plaintiff at 1041. 10 8. per cent. when it was worth 1000 l. 
per cent. that paying the difference at the day was a good per- 
tormance of this contract; that the plaintiff knew that the de- 
fendant had no ſtock when he made the bargain with him, 
and therefore could not expect to have the ſtock delivered to him, 
but to have the difference if the ſtock ſhould happen to rife be- 
fore the time, and he had no more intention to take the ſtock 
than the other had to deliver it, and this appears by his non-at- 
terdance at the S. S. houſe upom the day to accept and pay for the ſtuck. 
They cited the caſe of Marquess OF NORMANDT AND LorD 
BERKLY, tempore Ld. Somers C. who ſaid in that caſe, that the 
Court would not carry agreements into execution unleſs the con- 
tract was reaſonable and fair in every particular, becauſe they can- 
not mitigate damages upon the circumſtances of the caſe as a 
jury may do, but muſt decree the whole contract to be per- 
formed. | | 

It was replied, that pit /ome days before the flock was to be de- 
livered, told the defendant that he expected i have the ſtock delivered to 
him, but the defendant ſaid that he had not the floct, and therefore 
wHuld not deliver it, and afterwards the defendant kept out of the way 
V fame days, and the plaintiff could not find him, and that was the 
reaũſon he did not attend at the S. S. hauſe io accept the ſtoch, that 
this being occaſioned by the defendant's own unfair dealing, the 
plaintiff ought not to ſuffer by it, and upon that account the 
plaintiff ought to be relieved in equity, becauſe he is remedileſs at 
law for want of a legal demand and tender upon the day. 

Parker C. There is no reaſon to bring this bill for a ſpecific 
performance of this agreement, becauſe there is ns difference between 
this 1000/. S. S. flock, and another 19007. /iock, which the plaintiff 
might have bought of any other perſon, upon the very day, and the 
plaintiff doth not ſuffer at all by the non-performance of the agree- 
ment ſpecifically, if the defendant pays him the difference; theſe 


ſorts of contracts are commonly underſtood to mean no more than 


to transfer the ſtock or pay the difference, and this fully anſwers 
the intention of the parties, and the party has thereby the intire 
benefit of his contract as fully as if the ſtock were actually de- 
livered, for he may buy of any other perſon, and be no more 
money out of pocket than if the ſtock were delivered to him ac- 
cording to the agreement; hie differs very much from the caſe of a 
contract for lands, ſome lands being more valuable than others, at leaſt 
more convenient than others to the purchaſor, but there is no differ- 
ence in ſtock, one man's ſtock is of equal benefit and conveniency 

as another's. | | 
2dly, It appears that the defendant had not the flock when the con- 
tract avas made, and this Court will not decree a ſpecific performs 
ance of a contract when the party has not the thing to deliver. 
Suppoſe a contract for the ſale of land, and the party has not the 
land at the time he contracted for the ſale of it, this Court 
would not decree a ſpecific performance of the agreement; if 
| Rr 2 there 
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there be 2 contract for the ſale of malt, or any other commodity, 
and the teller has not the malt or other things agreed to be de- 
livered, this Court will not compel the party to perform his 
agreement, but leave the buyer to recover his damages at law for 
non-pertormance of the agreement. 
3dly, In contracts for ſtock, being ſubject to ſudden'rife and fall, 
the day 1s the molt material part of the contract, and therefore 
not proper for a court of equity to carry into execution; the de- 
cree might be beneficial to the plaintiff one day, and to his pre- 
judice the next. I ſhall always difcourage bills of this kind, but 
ſince the detendant did ſhuffle with the plaintiff, and not offer to 
ay him the difference till two months after the day, I will not 
diſmiſs the bill, but let the maſlvr enguire what the difference awas 
at the day, and the defendant pay it to the plaintiff with intereſt, but 
no cois. Decree reverſed per Parker C. MS, Rep. Trin. 6 Geo, 
Cuddee v. Rutter. 
2. Bill for a ſpecific performance of a contract for 1000 /. York 
Buildings flock at 105 l. per cent. Hill diſiniſſed, for that a court 
of equity quill not carry theſe ſorts of contracts into execution, but 
leave the partics to their remedy at law for the difference, but no 
coſts in this caſe, becauſe the defendant's anſwer was falſified in 
ſeveral particulars; per Macclesfield C. MS. Rep. Trin. 8 Geo. 
Canc. Dorifon v. Weſtbrook. | 
8. C. cited 23. A. and B. who had married two filters, preſumptive heirs 
oP: 2 of J. S. article to divide equally between them whatſrever ſhould be 
—— of given to either of them by the will of J. S. J. S. by his will gave a 
this Court. great real and perſonal eſtate to A. and only a ſmall real eſtate 
2 Wan. s to B. who brought a bill againſt the executors of A. for an ac- 


—4 eos, count. It was objected, that ſuch articles were not to be en— 
couraged. But Ld. C. Macclesfield held, that a performance 
ought to be decreed, and his lordthip decreed accordingly. 
2 Wms.'s Rep. 182. Trin. 1723. Beckly v. Newland. 

See ſupra, 24. It being laid down as a rule, that wherever no action lies at 

Fl. 15. law to recover delt or damages, there no ſuit in equity lies to compel a 


ſpecific perfermance, which ſpecific performance is given in lieu of 
damages; but Ld. C. Macclesfield denied this rule to be true; 
[ 541 ] which he ſaid was plain from this caſe ; as if a feme infant ſciſed 
in fe upon a marriage with conſent of guardians, ſhould covenant in 
conſideration of a ſettlement to convey her inheritance to her huſband. 
Tf this were done in conſideration of a competent ſettlement, equity 
would execute this agreement though no action would lie at law 
to recover damages. 2 Wms.'s Rep. 243, 244. Mich, 1724, in 
| Caſe of Canncl v. Buckle. | 
2 Med. 153. 25. It is a general rule in equity, that where there is a purchaſer 
jen = for a valuable confideration on articles only, without any other con- 
in Canc, veyance, thoſe articles ſhall be carricd into execution, and this 
Charles v. is often done in the caſe of an heir on the articles of his anceſtor; 
Anden, Arg. 9 Mod. 16. Mich, 9 Geo. 1. in Canc. Lady Coventry v. 


S. P. and 
Ford Coventry. 


though the | N | 
bir of the vendor was an infant, tliat he join in the conveyance within fix months after age. 


26. M. arriage 
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26. Marriage agreement vas 70 feurrender copyhold efiate to uſe of 
the wife and her executors if /be ſurvived, anda gave a bond for ere 


| formance. The wife ſurvives and dies. The bond was put in ſuit) 


and recovery thereupan. Then bill was brought for ſpecific per- 
formance and farrender of copyhold which was decreed, but de- 
duction to be made of damages recovered. Decreed by Lord C. 
King. Mich. 1625. VDowding's cate. 

27. A. purchaſed land in E.'s name, and B. gave bend of 200 l. 
to convey it to ſuch uſes as B. ſhould appoint, but did not. Though 
the penalty of the bond was recovered at law, and actually paid, 

et the obligor is compellable in equity to convey the land, and 

account for the profits, but then he ſhall be allowed the. 200 1. 
and intereſt ; per Lord C. King. Mich. 1725. 2 Wms.'s Rep. 314. 
Moorecroft v. Dowding. 

28. Bill for the execution of articles for the fale of lands againſt 
the executor and deviſees of land for life, and the infant heir of the vendor. 

Mr. Lutwich pro' quer'. Though theſe articles for the ſale of 
this eſtate were made and executed by the vendor after the mak- 
ing his will, which he thought was a revocation of the deviſe of 
thoſe lands in equity, yet the legal eſtate for life he appre- 
hended was in the executor and deviſces, and therefore he prayed 
a conveyance from the deviſecs, and an injunction for quiet en- 
joyment againſt the infant heir at law, &c. but did not pray an 
immediate conveyance from the infant heir, becauſe he did think 
him a truſtee within the meaning of ſtat. 7 Ann. cap. 19. ſo 
as to be able to make a good conveyance by virtue of that act; 
for though the vendor after a contract for ſale of his lands is 
conſidered in equity as a truſtee for the purchaſor, yet he is only 
a truſtee by implication, and not an expreſs truſtee; as where 
lands are conveyed to A. in truſt for B. and theſe expreſs truſts 


only are within ſtat. 7 Ann. cap. 19. 


King C. decreed, that the articles be carried into execution, and the 


plaintiff Sikes, upon paying the purchaſe money to the executor, to 


be let into poſſeſſion at Lady-day next, and the defendants, the execu- 
tors, and deviſes, to make a conveyance to the plaintiff and his heirs at 
the coſts of the plaintiff, and the plaintiff to hold and enjoy the 
premiſes againſt the infant heir, and the heir when he comes of full 
age to convey to the plaintiff and his heirs, unleſs the infant heir, 
within ſix months after he comes of tull age, thews cauſe to 
the contrary. Per King C, MS. Rep. Hill. 12 Geo, in Canc, 


Sikes v. Litter & al. | 
29. A bill was to have execution of articles of agreement for 


the purchaſe of copyhold land, ſetting forth the title, which appeared t9 


be doubtful. The Court ſaid it ſeemed to be a bill brought to know 
the opinion of the Court, whether the plaintiff had bought a 
good title or not; but Lord Chancellor would give no opinion as 
to that, or as to a doubtful cuſtom of barring entails in the manor 


mentioned likewiſe in the bill; but decreed in general a ſpecific 


performance of the articles, and decreed the lord (he being alſo a 
party) to admit the plaintiff accordingly. G. Equ. Rep. 189. 


lill. 12 Geo. 1. Sayle v. Reeves. 
3 30. Bill 
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Contract and Agreement. 


30. Bill hes to compel a ſpecific performance of an award to cn 
vey an effare, where the party ſubmitting has received the money, in 
conſideration whereof he is to convey the eſtate ſued for, 
3 Wms.'s Rep. 187, pl. 45. Trin. 1733. Hall v. Hardy. 


(N) Decreed. Though there is no, or a very un- 
equal, Conſideration. 


I, Greement on a very unequol confederation, as where A. be. 

fore the reſtoration of Charles 2d, ſold a leaſe held of a 
dean and chapter for three lives for 43201. Afterwards B. 
agreed with A. the plaintiff, that if A. would abate him 4201. he 
would rezconvey the leaſe when the king, and the dean and 
chapter were reſtored. The plaintiff thereupon abated the 4201. 
and now after the reſtoration of the king, and dean, A. brought 


his bill for the leaſe againſt the ſon of B. and the ſame was de- 


creed him by the Maſter of the Rolis., And the ſame was after- 


wards afhrmed by the Lord Chancellor and Bridgman. Chan, 


Caics, 42. Hill. 14 Car. 2. Parker v. Falmer. 

2. A. ſeiſed in tail of freebeld lands, with remainder to B. his 
elder brother, and in fee of copybold lands, deviſed the copyhold lands 
to B. and dewijed the freehs!d lands to C. the plaintiff, his younger 
brother. B. the defendant apprehending, as C. had ſuggeſted to 
him, that there had been a recovery ſuffered by the teſtatir, agreed with 
the plaintiff without any conſideration, that each of them fhould enjoy 
the lands according to the will; but diſcovering afterwards that 10 
recovery had been ſuffered, he brought his action to recover his 
freehold lands; and the plaintiff brought a bill to eſtabliſh ze 
agreement, which was decreed accordingly. 1 Chan. Caſcs, 84. 
Paſch. 19 Car. 2. Frank v. Frank. | 

3. A. was indebted to B. by bond, and C. was indebted to A. 
C. gave judgment to B. for the debt which A. owed him. B. de- 
livercd up A.'s bond, and A. gave B. a new bond that A. would 
pay the money, if C. did not. Afterwards B. promited A. that 
if A. at his own charge «would extend C's land, B. would deliver 
up the new bond. The promiſe was proved, and that A. at his own 
charge did extend C.'s lands. The bond was ordered to be 
delivered up, though the extent would nit ſatisfy tie debt, and 
C. became inſolvent. N. Ch. R. 128. 21 Car. 2. Booth v. 
Sanctry. | 

4. A ſerrvener neglecting to Inquire into a title for his client, on 
which money was to be lent, and the money being lent, and the 
title proving bad, the ſcrivener agrees to make ſatisfafion another 


way, and reduces it into writing; and it was decreed in ſpecie, 


though it was inſiſted that there was no conſideration. Ch. 
Prec. 19. pl. 20. Hill. 1690. King v. Withers. 

5. A ſubſequent deliberate act confirming an unreaſonable bargain, 
when the party is fully informed of every thing, and under no 
fraud nor ſurpriſe, Caifanes the bargain good. A. mY 
| . 5001. 
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goo l. given him by his uncle, in cafe he ſhould ſurvive the teſta- 
tor's wife, ſells it for tool. to be paid by 51. per ann. but that 
if the teſtator's wife ſhould die before A. and the legacy become 
due, in ſuch caſe the reſt of the money to be paid within a year 
then next following. A. does ſurvive the“ teſtator's wife, and 
knows the legacy was become due to him, and being fully ap- 


prized of the whole, confirms the bargain; he ſhall be bound 
thereby. 3 Wms.'s Rep. 290. pl. 73. Trin. 1733. Cole v. 


Gibbons & al, and Martin v. Cole & al, 


(0) Not perfected, but decreed; and againſt 
| whom, not Party thereto, 


1. T H E bill prayeth relief againſt the defendant as brother and 
4 heir, for that the plaintiff paid to his brother deceaſed a fine 
of 341. for a leaſe, who died before the ſame was made, and 
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therefore defireth either to have the leaſe made by the heir, or 


his money again; thereupon it was ordered the defendant ſhall 
anſwer, and an injunction granted. Cary's Rep. 110. cites 21 
& 22 Eliz. Keem, alias Mogge, v. Meere. 

2. A man that marries the cæecutrix of one that makes an 
agreement, ſhall be as far bound as he himſelf that made the 
agreement. Trin. Toth. 66. 40 Eliz. li. B. fo. 118. Smith 
v. Gouch. | | | | 

3. A. agreed to leaſe Bl. Acre to J. S. fer ten years, but before 
A. made the leaſe according to his promiſe he infegfed B. of Bl. 
Acre, for a valuable conſideration, and B. had notice of this promiſe 


before the feoffment made to him. B. is compellable in Chancery to 


make the leaſe to J. S. according to the promiſe, and by reaſon of 


the notice; cited by Tanfield Ch. B. as decreed in Chancery in the 


caſe of Gore v. MicLtswoRTH, and ſo the Court agreed in the 


principal caſe. Lane, 60. Trin. 7 Jac. in the Exchequer. Jack- 


ſon's caſe. 
4. Agreement to conny lands in tail though embezzled decreed 


to be performed according to the ſaid articles. Toth. 66. Mai 
11 Jac. li. A. ſo. 864. Bates v. Heard. 


5. Bill to be relieved concerning a promiſe 2 aſſure land of in- 


heritance, but becauſe there was no execution thereof, but ezly 5 5 s. 
paid in hand, diſmiſſed. Toth. 85. cites 30 Jac. Miller v. Blandiſt. 

6. A promiſe to make a leaſe in marriage decreed againſt a pur- 
chaſor. Toth. 262. cites Trin. 2 Car. Church v. Dom' Mordant. 

7. An agreement for a cuſtom ſhall bind a purchaſor or heir, 
Toth. 67. 12 Car. Spicer v. Dockwray. 

8. Articles of purchaſe were decreed to be performed againſt a 
voluntary conveyance made before the articles. Chan. Rep. 146. 
16 Car. 1, Leach v. Dean. 


And alſo 
againſt a 
conveyance 


for a u- 


able conſider- 


ation made after, the purchaſor's agent having notice. N. Ch. R. 59. 13 Car. 2. Hollowell and 


Merry v. Abney. 


Chan. Caſes, 38. Merry v. Abney, S. C. but calls it only a contract, and 


that the notice was given to him that made the purchaſe for another. Toth. 67, Mich. 2 Car. 


Wilkinſon v. Dean. 
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9. A perſon that ſuffered a recovery was, in point of law, only 
tenart for lijz, but there had been an agreement precedent 
to the recovery by the anceitor, that was dead, for the ſettling 
of the premites io as to have made the tenant for life tenant in 
tail; retolved that the recovery thould be good in equity, and 
ſhould work upon the agreement. Chan. Cates, 49. Paſch. 


16 Car. 2. Goodrick v. Brown. 


Nelſ. Chan. Io. Tenant per auter wie to him and Vis Feirs articled for a fale 
and died, though this is ſuch an eſtate as is not ailets to the heir, 


Rep. 106. 


25 Car. 2. | a : 

KO. yet he was decreed to execute this agreement. 2 Freem. Rep. 199. 
in pl. 274. cites it as the cafe of Stephens v. Baily. 

L £44 J 11. Decreed that a copybold for lite ſhall be ſurrendered accord- 


So where ing to the agrecment, the purchale money having been paid to 


mene Was 
paid, and the 
copyholder Hare. 
died before 


any ſurrender made, his heir, an infant, was decreed to ſurrender, unlefs cauſe ſhewn within fix 


months after full age» Fin. R. 272. Mich. 28 Car. 2. Patteſon v. Thumpion & al. 


12. Tenant in tail mortgages without levying a fine, and covenants 
for further qſurance; the iſſie is not bound in equity to make good 
this affurance. Lev. 238. Paſch. 20 Car. 2. in Canc. Jenkins 


V. Keymiſh. 


Relief de- 3. Plaintiff agreed with defendant for the prrchaſe of an houſe 
nied where for 290 l. to be paid, and paid 205. in hand, and tendered the 
reſt at the day; and relieved. 3 Ch. R. 28. Mich. 21 Car. 2. 


the whoe 
monev was : 5 
ain t the Rolls. Voll v. Smith. 


the day, and 


14. Teuant in tail is bound by his agreement tt convey, but the 
iſſue in tail is not bound by that agreement; but if /e in tail 
accepts the ſaligſiicticn which was agreed to be given to the tenant 
in tail, it now becomes his own agreement, and ſha!l bind him. 


Chan. Caſes, 171. Trin. 22 Car. 2. Roſs v. Roſs. 


15. An agreement for inclgſiug lands, which were exchanged, 
was confirmed by a decree againſt ſeveral, whereof the parſon of the 
ariſh vas one, and he and his ſucceſſors bound as to the tithes. 


Fin. Rep. 18. Mich. 25 Car. 2. Edgerley v. Price & al'. 


1 


16. Ihe queſtion was, whether the iſſue ſhall be bound by the 
agreement of his father, where it was an entail in equity enly, and 


not in law, and no fine paſſed? Per Lerd Keeper, where equity 
creates the eſtate it ſhall be guided by conſcience (and feemed to 
incline to make good the agreement). Chan. Caſes, 234. Mich. 


26 Car. 2. Norclif v. Worſley, 


17. A ſettlement agreed to be made on marriage was decreed, 
after the death of the father who made the agreement, to be exc- 


merizogz? the firit life who was grantee, and died before his purchaſor's 
admittance. Chan. Rep. 272. 18 Car. 2. Greenwood v. 


where there was the face f fraud. 2 Vern, R. 187. pl. 169. Mich. 1690, Whorwocd v. Simſon. 


cuted, and the grandſon when of age to levy a fine. Fin. R. 170. 


Mich. 26 Car. 2. Foſter v. Foſter. 


died before the purchaſe completed, and / did the vendor. 


18. An agent for a purchaſer of lands entered into articles, and 


But 
the 


th 


al 


33 
M. bound himfpelf, his Heir, Oc. by deed, 


Contratt and Agreement. 


the heir was decreed to execute a conveyance, and to be indem- 
nified from the heirs of the agent till a perfect releaſe or convey- 
ance be procured from them. Fin. R. 201. Hill. 27 Car. 2. 
Earl of Bath v. Harvey. 

19. Leffer covenants with 72 to take a new leaſe of a college, 
and then to add three years more to the leaſe, or aniwer the want 
thereof in damages, the leaſe being of coppice ground, and of 
no profit to the leſſce without ſuch addition of three Years. 
Leſſor took a new leaſe, but n/trad of adding three years fold it to a 
third perſon, who had notice of the covenant at the time. Decreed 
that the wendee perform the covenant. Fin. R. 212. Paſch. 
= Car. 2. Finch v. the Earl of Sa litbury and Hawtry. 

o. Agreement for ſale of an annuity for years 6b the bear of an 
cu who dies, binds not the executrix. 2 Chan. Caſes, .17. 
Hill. 31 & 32 Car. 2. Elton v. Waite and Harriſon. 
21. Contract for a copyhold eſtate. Purchaſe money paid. Pare 
ainor dies before ſurrender. Flis heir decreed to ſurrender 
when he ſhould come of age, and the lord of the manor preſently 
to admit the plaintiff tenant of the premiſes. 2 Chan. Rep. 218. 
33 Car. 2. Barker v. Hill. 


the heir had fold the reverfion before for a valuable conſideration. 
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N.Ch. Rep. 
3. 3 Car. 2. 
by La. Co- 
ventry, Per- 
ri man v. 
_ ges, 
S. P. though 


But Toth. 769. pl. 80. 


1584. WrsTox v. Daxvers, it was held, that the heir is not in equity bound to affure lands 


which his father bargained and took money for. 


22. The father and ſon within age covenant to convey lands on 
a valuable conſideration; the V was infra etatem, but being 
now come of age, the father is decreed to procure the ſon to 


convey, 2 Chan. Caſes, 53. Trin. 33 Car. 2.  Anoni. 


L348] 


A greement 
on marriages 
and of a por- 
tion to ſur- 
render coty- 
Held lands, a 


ſpecific execution decreed againſt the heir. g Mod. 106. Mich. 11 Geo. in Canc. Neeve v. Keck. 


A. on a treaty of marriage between B. his brother and 
to ſettle certain 


lands of 141. a year on the {aid B. and his heirs in cafe the ſaid A. 


So where 2 
feme fete 
gave bond ta 
ber intended 


ſhould die without ie. Atterwards A. married, and ſettled the ahi 
ſame lands on his wiſe as a jointure before marriage, and dying 7 in fee 
without iſſue deviſed the land to his ſaid wife in fee; but on a in caſe the 
bill by B., Ld. C. Finch decreed the land to the plaintiff, becauſe _ 

AKe eiTecrs 
it was proved, that the marriage with the plaintiff's wife was in pc mar- 
expectation of the performance of this agreement, and he was nage took 
obliged to have left the land to the plaintiff if he had had no iſſue. in 7'v9 

V Mich C 8 Paddiſt wife died, 
2 Vent. 353. ich. JJ Car. 2. Ollmer v. Paddufton. leaving one 
child, who 
Lord C. Macclesfield ſaid, that the im- 


died. The huſband brought a bill to compel a conveyance 


propriety of the ſecurity, or the inaccurate manner of wording {uch bond, is not material; and the 
bond being a written evidence of the agreement, and this agreement being on a valuable confideration, 
he ſaid it thould be executed in equity, But the bond being very ſtale, the Court ordered a trial at law, 
to ſee whether the bond was executed or not, and all other matters to be reſpited till after the trial. 


2 Wms. 8 Rep. 24 Jo Mich. I 724+ Cannel Ve. Buckle. 


24. A, covenants on marriage with B. to purchaſe lands of 1101. 
per ann. over and above what he had ſettled already, and ſettle 
it on his wife for life, remainder to his heirs. A. dies, no pur- 


chaſe and ſettlement made, aud adminiſtration is granted to = 
1he 
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2 Chan. 
Caſes, 30. 
8. © 


The heir 
decreed to 
perform 
ſuch con- 
tract of his 
anceſtor. 
Fin.R. 343» 
Hill. 

20 Car. 2. 
Hodges v. 
Worſley by 
His guardian. 
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Contract and Agreement. 


The benefit was intended to B. and therefore a bill brought by 
the heir of A. to have ſuch purchaſe made for his benefit was 
diſmiſſed. 2 Chan. R. 271. 35 Car. 2. Langton v. North. 

25. An edminiſirator de bonis non of the conuſee of a ſtatute, 
had agreed with the conuſor 7s agen it in contideration of a ſum 
of money which upon the ſaid agreement the conuſor had cove- 
nanted to pay him, his executors, or adminiſtrators. Adminiſtra— 
tor died. The money was decreed to be paid to the executors of 
the adminiſtrator, and not to the adminiſtrator de bonis non, 
though before the extent it could not be aſſigned at law; fed 
nota that there were not debts of the firſt inteitate appearing. 
2 Vent. 362. Paſch. 35 Car. 2. in Canc. Anon. 

26. Tenant in tail, with power to make a jointure, article 
to make a jrinture, and dies without ifſue, and without makin 
the jointure. The wife dies. Executor of the wife brings a bill 
for an account of profits of the land articled to be ſetticd. Bill 
diſmiſſed ; per Ld. Chancellor, there is a great difference between 
a deſective execution of a power, and a 15z-execution of it, Vern. 406. 
pl. 380. Mich. 1686. Elliot v. Hele. i | 

27. A. agrees with B. t purchaſe 2 copyhald for two lives, and 
pays 200 l. in part, and was to pay the remainder in three 
months, and then to name his lives, and take up his copy. A 
court is held. The ime expires, and B. dies ſuddenly, and the 
manor comes to one who was not hound by this agreement. 
The executor of B. decreed to refund the 2001. though it hap- 
pened by the laches of the plaintiff, Vern. 472. pl. 459. Mich. 
1687. Awbrey v. Keen. | 


28. A. in conſideration of a portion, articles to ſettle a jointure, 
and dies before the portion paid or ſettlement made. The wife 
takes adminiſtration, and ſo becomes intitled to the money, and 
then brings a bill againſt the heir to have her jointure ſettled. 
Bill difmiſſed, for that ſhe was not intitled to the money and the 


j;ointure too; but quære. Vern. 463. pl. 443. Trin. 1687. Me- 


redith v. Jones. | 

29. If a jointenant ogrees lo alien, and dies before it is done, it 
would be a ſtrange decree to compel the ſurvivor to perform 
the agreement. 2 Vern. 63. pl. 56. Paſch. 1688. per Cur. in 
caſe of Muſgrove v. Daſhwood. | f 

30. A. covenants t9 ſettle land of fuch a value, or an annuity 
out of land; A. at the time of the covenant has no land, but 
purchaſes afterwards, and deviſes it to J. S. and dies. This land 
ſhall be liable to the covenant ; per Lords Commiſſioners. 2 Vern. 
R. 97. pl. 90. Paſch. 1689. Took v. Haſtings. 

31. A. lends 1001. to B. and for ſecurity takes a warrant of 
ettorney to confeſs judgment in ejectiment 4 three cl:ſes, upon a feign- 
ed demiſe for 20 years. Per Lds. Commiſſioners, though the 
e is defective, yet it amounts to a good agreement in equi- 
ty to charge the land, and decreed it accordingly againſt the heir. 
2 Vern. 151. pl. 146. Trin. 1690. Dale v. Smithwick. 

| | 32. The 


Contract and Agreement. 


32. The anceſtor in his life-time articled for the ſule of certain 
lands which he covenanted to convey, but did not covenant for him 
and his heirs. The Court held, that the heir was bound to per- 


form this agreement, inaſmuch as his ancejtsr, after ſealing the ſaid 


articles, was in nature of a truſlee for the plaintiff of thoſe lands, 
which truſt, with the ſaid lands, deſcended to the heir; and de- 
creed accordingly. 2 Freem. Rep. 199. pl. 274. Trin. 1694. 
in Canc. Gell v. Vermuden. 

33. A. was bound as ſurety in a recognizance dated May 5th, 
1660, with B. his father for 1500 l. portion with his ſiſter on 
her marriage. This recognizance was not confirmed by the con- 
vention act for confirmation of judicial proceedings, that act hav- 
ing relation to the firſt day of the ſeſſions, April 25, 1660, and 
confirmed only recognizances then taken; A. having no concern 
in the treaty of marriage, being only a ſurety, and having no 
allowance for what he did, and not making any promiſe, the 
Court would not bind him where he was not effectually bound 
before, but diſmiſſed the bill; per Wright K. 2 Vern. 393. 
pl. 364. Mich. 1700. Sheffield v. Ld. Caſtleton & Ux'. 

34. A. was ſignee of a commiſſion of bankruptcy iſſued out 
againſt one Boſvil, who had contrafed with defendant for goods 
to the value of 244 l. but not having ready money to pay for them, 
offered to mortgage to him an ęſtate he had in poſſeſſion as a ſecurity 
for the money, and for that purpoſe left with defendant the ritle 
deeds to get the aſſignment drawn. Defendant carried the deeds to 
an attorney to draw the aſſignment, who died without doing it; 
after that he carried them to a ſcrivener, but before the aſſign- 


ment was perfected, Boſvil became a bankrupt. A. now brought 


his bill 7e have the deeds delivered up for the ſelling of the eſtate to 
ſatisfy the creditors. Defendant's counſel urged, that this was 
more than a pledge of the deeds, for that an aſſignment was in- 
tended to_be made; that if it had been made, the Court would 
not have taken it from him without payment of the money; 
that its not being made was owing to the death of the attorney, 
which was an accident, and this Court often relieves accidents, 
and therefore the deeds ought not to be delivered up without pay- 


ment of the money. The Court decreed the deeds to be brought 


before the Maſter, and to be delivered by ſchedule to the plain- 
tiff; but note, no reaſon was given for this decree. Ch. Prec. 375. 
pl. 261. Mich. 1713. Brander v. Boles. 

35. Bill to compel the defendant and his wife to join in a fine 
to the plaintiff, purſuant to his covenant in a conveyance, &c. 
The defendant and his wife, and H. their ſon and heir, ſet forth 
in their anſwer, that defendant H. is tenant for life, remainder to 
his wife for life, remainder to the heirs of the huſband begotten 
on the body of the wife, remainder to the heirs of the huſband, 
and inſiſts that nothing paſſed by the conveyance but an eſtate for 
life of the huſband, and that the wife did not ſeal the deed, 


&c. 


Note, The hy/band and wife were parties to the deed, but the huf- 


band only ſealed it, though the covenant 4vas that the huſband and 
quife 
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$47 Contract and Agreement. 


wife ſhould levy a fine ; and a fine ſur conuſans de droit come ceo 
was levied by the huſband alone. 
Wherethe - Decreed that the hutband (the defendant) ſhould procure is 


corre on wife to join with him in a fine to the plaintiff according to his 
8 Va Lb 


e:nficratin Covenant, ſince he has taken upon him to do it, and the plaintiff 


covenants hath paid the full value of the eſtate ; per Cowper C. MS. Rep. 


8 ck % Mich. 1 Geo. in Canc. Barrington v. Horn & al', 

al Js 
_ 'b Ein n in a fire, this Court will inforce a performance of {ſuch covenant ; per Maſter of the Rolls, 
3 Mme. 's Rep. 18. Trin. 733. in Cale of Hall v. Hardy. Ibid. at the bottom, the reporter 
adds a note, and ſays, becauſe in ail theſe caſes it is to be preſumed that the huſband, where be ca- 
venants that his wite ſhall levy 2 fine, has firſt gained her confen: we m_ purpJſe; ſo laid by the 
Maſter of the Rollis, in the caſe of WINTER v. D*Ever=zux, Trin. 172; ; and that /, inte in 
eco covenant bas been taken to be an inheritance deſcending t3 tbe beir 7 the coverantee, But after al) 
}f it can de made appear to have been impoſſible for the hutband to procure the concurrence of his wite 
(a5 ſuppole there are differences between them). ſurely the Court will not decree an impoſſibility, ef. 
pecially where the huſband offers to return ail the money, with intereſt and cotts, and to anfwer ail tlie 
damages. 


36. Marriage articles were, that within a month after marr age 
he "would ſurrender a capybeld 10 th e 3 for life, re mainder to the 
i ue, remainder to the heirs of the wife, and if he ſhould negleci 
refuſe to make ſuch ſurrender, then he ⁊uoulil leave the awife 3 
* his death. No {urrcnder 18 made. The huſband dies after the 
month without aſſets. Parker C. decreed, that the heir at law ſhould 
ſurrender to the plaintilF and her heirs, and till ſurrendered he was 
a truſtee for her. Here was no election; if done after the 
month, the 5ool. was not to be paid; thoſe are two exprets 
covenants, and it 1s not put in the alternative, and here is no 
purchaſor to be defeated ; it is a charge 1 in equity. Mich. 5 Geo. 
Canc. Wood v. Peſey. 

37. Thoſe caſes, where the Court will vt compel the execution of 
powers, are, where it would be again/? the will of the dingy that 


they ſhould be executed; as in the cafe of heir in tail, this Court 


will not enforce him to ſuffer a common recovery, though his father 
was decreed ſo to do, and died in contempt for not doing it. 
9 Mod. 16. Mich. 9 Geo. in Canc. cited in the caſe of Lady 
Coventry v. the Earl of Coventry. 

38. Money was deviſed to be laid cut : 1. to the uſe of B. in 
tail, remainder to the uſe of C. in fee; B. ( having n iſſue) agrees 
with C. by deed to divide the money, and bef; re this agreement is ex- 
ecuted B. dies. This agreement ſhall bind in favour of his ex- 
ecutors. Caſes in Equ. in Ld. Talbot's Time, 271. Paſch. 1733. 
Carter v. Carter. 


39. Brokers or factors who act for their incipats are nol liable 


in their own capacities ; per Ld. Chancellor. 3 Wms.'s Rep. 279. 
Paſch. 1734. in caſe of Johnſon v. Ogilby & al, 


[ 548 ] (P) Unreaſonable, ſet aſide. 


1. A Brocage bargain of an unreaſonable allowance for aſſiſting to 
the purchaſe of an eſtate, has no equity in it, and a bill 
for making good ſuch a pretended agreement diſmiſſed. Fin. 5 
R. 32. Mich. 25 Car. 2. Gibſon v. Lewis. 1 
2. NO 


„ 


a a+ 
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2. No relief for a /ale of land in the ſeus, according to the ſtatute 
of draining, though ſold at an unreaſonable undervalue, as for 33/. 
what was worth 4007, For Finch C. ſaid, he could not relieve 
againſt an ad? of parliament. 2 Chan. Caics, 249. Hill. 30 & 31 
Car. 2. Brown v. Hammond. | 

3. A. articles to fell lands to B. for 15000 J. 1 be paid in 


tou y, en ſo much land to be returned as would make up what he paid 
ort. A. conveys part of the lands to B. and by his perſuaſion 


values that part at an under-value. B. ſells this part to C. and 
D. &c. amounting in all to about 4500 l. and would now return 
the reſt. Decreed, that the articles be ſet aſide as unreaſonable, 


but that the ſales to C. and D. ſhould ſtand. 2 Vern. 186. pl. 169. 


Mich. 1690. Broom WIiorwood v. Simpſon. 

4. Bill to have an execution of articles for a leaſe of lands in Chan. Prec. 
Norfolk, where the general cuſtom is for the landlords to repair; 95. pl. 27. 
per Cur. the leſſee being plaintiff, and it being proved that the Baruel v. 


. N : Harriton 
rent reſerved is lejs than the value of the land, decreed a leaſe, but S. but the 


that the ee ſhould covenant lo repair, and the rent to be ſubject t9 8 . 
thought that 


no deductions, fave only parliamentary taxes. 2 Vern. R. 231, =: 
PII. © 5 . tac caſe 

pl. 210. Trin. 1691. Burrel v. Harriſon. might have 
5 ve had a differ- 

ent conſtruction if the defendant had been plaintiF, to have inforced the leſſee to take a leaſe. 


5. As a beneficial bargain will, ſo will a %ig bargain, be de- See 1 
5 4 - "ob 2 , N : | O3. In. 
erzed in equity, and for the ſame reaſon; per Wright K. 385, jn 


2 Vern. R. 423. Paſch. 1701. City of London v. Richmond. caſe of Lewis 


; | v. Ld. Lech- 
mere. See Gilb. Equ. R. 185. Mich. Vac. 8 Geo. in Dom' Proc'. Keen v. Stukely. 


6. A. had an inn in Newcaſtle deſcended to him, which was 
let at 69 /. per aun. but ſubſect to a ſinall merigage, and A. being very 
poor, awwas inveigled to ſell it for 80 l. and afterwards brought a bill 
to be relieved, . but was diſmiſſed, Ld. Chancellor declaring, that 
though the bargain was not a fair one, yet no ſuch fraud appear- 
ed as to ſet it aſide. Chan. Prec. 206. pl. 166, Wood v. Fen- 
wick 

7. An agreement for the purchaſe of the remainder of an eſtate 
after an eſtate tail from a ⁊uoman go years of age, by an attorney, 
fer 400 J. neither paid nor ſecured, but in the agreement (which 
imported a conveyance) mentioned to be paid, and ſeveral other 
ſuſpicious circumſtances appearing, Cowper C. would neither 
decree performance by the heir at law to the old woman (the 
eſtate being now fallen in, and worth 5000 l.), nor the writing 
to be delivered upon the croſs bill. 2 Vern. 632, Hill. 1708. 
Green v. Wood. 


8. A proportionable pornture ſettled, and an agreement 79 repay — ws. 
onntrets 


the portion too on the hutband's dying without iſſue, decreed and „ 


affirmed on appeal. Parl. Caſes, 20. Whitficid v. Paylor. tes. 
9. Contract for S. S. fock at an unreaſonable price let aſide. 
MS. Tab. Feb. 13th, 1721. Thompſon v. Harcourt. [ 549 ] 


10. Upon a conteſt between M. and T. (who had a joint undi= After an ex« 


arnination of 


each 


* e e, re 4a price upon 
| ded intereſt in an ate, and who had as ced 79 et f * 7 leveral wite 


#2208 8 , r 
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neſſes, e. each the other's moiety ) concerning the meaning of their articles in y 
3 _ writing, by which it was declared that T. ſhould ſet the price, and b 
cee that upon payment of ſuch price, together with the repayment of 600 l. p 
ſtated forthe and intere/# paid by T. 10 H. he awas to convey. T. ſets 700 l. for his a 
opinion of „igt in <eriting, and M. accepts thereof ; then M. prefers a bill 8 
Mr. Vernon, 8 & 3. 4 accep of ; preters A bill to 1 
who gave his have the agreement performed according to the true meaning of 
«74a the parties, &c. T. inſiſts that he was to have 75001. beſides the 
upon the ar- 020 J. and intereſt ; but M. fays that T. at the contract, valued 
ticies and his half but in 700 l. (and the whole eſtate in 1400 1.) and that 
3 W it was the intent of all parties, that the 6ool. ſhould be included 
ing, 2x9 in the Jool. and not be taken at two different ſums, &c. This 
M.'s accept- cauſe was firſt heard before the Maſter of the Rolls, but he put 
= Os it off to be heard before the Ld. Chancellor, who upon hearing 
be 8210 by diſmiſſed the bill, it appearing that as the agreement was made in A 
N. to T. writing, it was wiegual and againft reaſon ; for the 600 1. paid by 
1 T. was towards a mortgage to H. and M. had paid towards the 
Fad above fame about 5301, which was 501. ſhort of the payment by T. 
the Cool. and though M. by anſwer offered to let his part go on payment of | 
__ 8 7001. including the 6 l. paid, yet the other had 70 l. ad- 
bill be only vantage, and fo unequal and unjuſt in T. to have 1300 J. for his 
for a ſpecife moiety, which made the eſtate 26001. in value, but he excuſed | 
. the coſts on account of an impertinent examination on the part | 
ticles, he of M. MS. Rep. Mich. 8 Geo. 1. Triſtram v. Melhuiſh. | 
muſt either 


take it according to the articles, and pay not only the 7col. but alſo the 6001. and intereſt, or his 
bill will be diſmiſſed with coſts ; but if the bill be alſo to explain the articles, and to have a miſtake 
therein, or in the propoſal, and his acce;tance thereof rectiſied, inaſmuch as the 700 l. was to include 
the 600 J. and intereſt, he ought not to have demanded a ſpecific performance, but to have offered 
either to become a purchaſor on 700 l. or to have waived the benefit of the articles and agreement; and 
indeed he ought rather to have offered to accept 700 l. for his moiety, including the 530 l. paid by him, 
and ſince there is ſuch a contrariety of proof, not only as to the value, but of what the arties under- 
ſtood to be the meaning of the agreement, and a proof that Mr. M. bimſelf declared he was to give, or 
would give 1300 J. the agreement in writing muſt be the meaſure between the parties, and the rather, 
decauſe M. himſelf offered to pay the intereſt of the 600 l. over and above the 7001. ſo that Mr. M. 
muſt pay 1300 l. or ſuffer his bill to be diſmiſſed with cofts, unleſs he can get off upon an offer to accept 
700 |. for his moiety, including his 530 l. It had been proper to have made H. a party, the faid 
eſtate having been in mortgage to him for the ſaid 600 l. and 5301. and not yet aſſigned. : 


* 
5 


So though 11. It was ſaid, that an extravagant bargain ought not to be 
articles WI carried into execution in equity. Arg. 9 Mod. 152. Trin. 


entered into # 
but being 11 Geo. 1. in caſe of Charles v. Andrews. 


ained b : 
— 1 circumvention, yet though there was not full proof of fraud, yet it appearing to be an unreaſon- 
able and ſhameful contract, as to grant a leaſe for 67 1, per ann. of lands which were leaſed out again 
for 1671. without any hazard or expence, Lord C. Macclesfield would not decrec a ſpecific execution, 
but diſmiſſed the bill, and left the plaintiff to recover what he could at law. Ch. Prec. 538. pl. 333+ 


Mich. 1720. Young v. Clerk. 
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12. A written agreement being unreaſonable, the Court would 
not carry it into execution, but decreed that it be delivered to the 
party for whoſe benefit it was deſigned, that he may have an op- 
portunity to make the maſt of it at law. MS. Tab. February 27th, 
1726. Squire v. Baker, | | 

13. A bargain being hard and unreaſonable is a reaſon ſuffi- 
cient why Chancery weill not give it aſſiſtance, as in the principal 


caſe, where a young gentleman that has a remainder in tail expeftant 
| ou 


2 . 


Q 


mh 


2 e ET Ws gm EP. gd, TY 


Contraft and agreement, 


en the death of his uncle without iſſue, and expectant on the death of 
bis father, of the value of 300 l. a year, ſells this remainder for 3oo l. 
Tao manors are inſerted in the deed, and it was agreed on all hands 
that it avas deſigned the defendant fhould have but one of them. The 
one did not know what he * ſold, and the other did not know what 


he bought; ſuch a contract never was aſſiſted, and there can be 


no ground to give relief to ſuch a purchaſor; per Ld. Chancellor. 
Barnardiſton's Chan. Rep. 341. Hill. 1740. Barnardiſton v. 
Lingwood. Wo . 


(Q) Moderated. 


I, A Placed his ſon as clerk to B. an attorney, and gives with 

£ 2+ him 1201. and B. by articles agrees with A. ts r2turn Gol. 
of the money if B. died within a year. B. was ſick at the time, and 
of that ſickneſs died in three weeks after ſcaling the articles, and 
payment. Jeffries C. decreed 100 guineas to be paid back to A. 
Vern. 460. pl. 437. Trin. 1687. Newton v. Rowſe. | 

2. Though by a deed 53 I. per cent. was directed to be allowed until 
2 purchaſe made, yet it appearing that the money had been placed in 
the government funds which yielded but 4 1. the Court reduced the 
intereſt to 41. per cent. Necreed by Sir Joſeph Jekyl Maſter of 
the Rolls. 3 Wms.'s Rep. 227. Mich. 1733. in caſe of Lech- 
mere v. Lord Carliſle. 


(R) Not ſtrictly performed. Relieved ; in what 
Caſes. 


I. WY HERE a greater ſum is due by ſpecialty, and a leſs agreed 

| to be taken for it, to be paid in certain ſums at certain days, 
it the agreement be not ſtrictly purſued, and the monies paid pre- 
ciſely at thoſe days, but part of the money paid at other days, a court 
of equity ought not to oblige him that made that agreement (in 
favour of the perſon failing to perform it) to ſtand to it upon pay- 
ment of ſo much as will make up the money paid fince the laſt 
agreement, with damages for the ſame from the reſpective times 
the ſame ſhould have been paid by that agreement to the times the 
ſame were paid, and damages for what remains unpaid till the 
lame be paid. Arg. Chan. Caſes, 110. 'Trin. 20 Car. 2. in caſe 
of Delamere v. Smith. 


* 550 


If a creditor 
agre's with 
his dlebter to 
take leſs tbaa 
his debt, fa 
that it be 
paid preciſely 
at ſuch a 
day, and the 
creditor fails 
of payment, 
he cannot be 
relieved ; for 
per Lord 
Keeper, Cue 
Jus eſt dare, 
ej us eſt diſ- 


ponere. 1 Vern. 210. Mich, 1683. Sewell v. Maſon, 


2. Promiſe to deliver up a bond, upon a condition which was 
aſterwards performed; decreed to deliver up the bond, though 


the thing done did not amount to the ſum due. N. Ch. R. 128. 


21 Car. 2. Booth v. Sanctry. 


3. One that could read made an agreement for a leaſe for 21 years; . 


the er himſelf drew the leaſe but for one ygar, and read it for 21 


I2 years, 
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Contra# and Agreement. 


Fears, and after the expiration of a year ejected the leſſee; and lie 


brought a bill in Chancery to be relieved upon all this matter which 
was in proof, but it was died with co/ts, for it was within the 
ſtatute of frauds and perjuries, &c. and, being able to read, it 
was his own fly ; otherwiſe if he had been wnlettered. Skin.159, 
pl. 6. Hill. 35 & 36 Car. 2. in Canc. Anon. | 

4. Leſſce tor a long term of years covenants de lay cut 200 l. upn 
the premiſes within the firſt 10 years ; he fails to do it, and after 30 
years were expired leſſor brings action of covinant, and recovers 
150 J. damages. Ld. Keeper, I think that the jury dealt very hard 
with Mr. Barker, to give ſuch great damages, and to put him to 
make a preciſe proof that the whole 200 l. was laid out, when it 
ought rather to have been preſumed it was, the defendant hay- 
ing brought no action in 20 years time after the money ought to 


have bee: laid out, but the jury having thought fit to give ſuch 


damages, there is no ground for me to mitigate them, nor to de— 
cree the monies to be laid out on the premites ; for if it had been 
laid out when there was 30 or 40 years to come in the leaſe, the 
leilee would have taken care to have laid it out in laſting improve- 
ments, which it may be, now his leaſe is near out, he would not 
do, and therefore d:/1fed the bill. Vern. 316, 317. pl. 313. 
Paſch. 1685. Barker v. Holder. 

5. Merchant hired a ſhip ts eig bi at 3 I. per ton ; afterwards an 
embargo for © weeks was laid on all merchants” ſhips, after which 
the ſhip went the voyage, where the owner agreed with the 
merchant's factors at a double price, taking no notice of any 
agreement with the merchant z per Cur. the owner was at /:beriy 
to make 4 new egreement, becauſe the performance of the firſt was 
obſtructed by the embargo after laid on all merchants ſhips. 
2 Vern. R. 242. Mich. 1691. Draddy v. Deacon. 


For more of Contract and Agreement in general, ſee Actions, 
Covenant, Ertinguiſhment, Fraud, Grants, Mar: 
riage, Mortgage, vlendor and Uendee, and other pro- 
per titles. | ; 


(A) Contra Formam Statuti. 


1. IF an offence. be at common law, and alſo prohibited by. ſtatulet, 
the indictment may conclude contra formam ſtatuti, or 
ſtatutorum; thus, in barretry, though there be no direct ſtatute 


againſt it by that name, yet the general tenor of the ſeveral acts 
| runmng 


enen 


to an offence at the common law. 


to conclude contra formam ſtatutorum. 


Contra Formam Statuti. 


running againſt it by circumlocutions, the indictment concluding 
contra formam ſtatuti, or diverſorum ſtatutorum, is good, and it 
is the uſual form. 2 Hale's Pl. C. 191. cap. 25. Mich. 31 and 

2 Eliz. B. R. Croke, n. 14. * Burton's caſe. Hill. 9 Car. 1. 
B. R. + Chapman's caſe ; but it muſt conclude alſo contra pacem. 
Mich. 6 Car. B. R. + Periam's cafe. 

2. P. was indicted upon the ſtatute of 5 E. 6. cap. 4. for 
drawing his dagger in the church of B. againſt J. S. and does not 
ſay (according to the ſtatute) 79 the intent to firike him for this 
cauſe it was void; but then it was moved, if this were not good 
as for an aſſault, that he might be fined upon it; but per Curiam 
it is void in all; for being indicted upon the ſtatute, it is void as 
| Cro. E. 231. P 23. Paſch. 
33 Eliz. B. K. Penhallo's cafe, 


cap. 24. 


3. In an indictment on the ſtatute of 8 H. 6. the fatute was 
miſrecited, and the concluſion was contra formam ſtatuti, and 
therefore held inſufficient; but then it was moved, that though 
the indictment was void for the entry with force, yet it being 
that they with others riotoſe and routoſe entered, &c. it ſhould 
be good for the riot; but Curia contra; for the indictment be- 
ginning with the ſtatute of 8 H. 6. and concluding contra formam 
ſtatuti, this can have no relation to any offence except upon this flatute. 
Cro. E. 307. pl. 10. Mich. 35 & 36 Eliz. B. R. Hall v. Gawen 
& al. | 

4. Information upon the ſtatute 33 H. 8. cap. 16. and 1 E. 6. 
cap. G. for buying of worſted yarn, not being a weaver, and the in- 
formation concluded contra formam ſtatuti; it was ſaid it was 


Croke, n. 6. Dingly v. Moore. 


5. Where there are ſeveral ſtatutes, and it does not appear on 
which the information is founded, the concluding contra formam 
ſtatuti is ill. Cro. J. 142. pl. 19. Mich. 4 Jac. B. R. Broughton 
v. Moor, cites it as adjudged in the caſe of Talbot & al. 


$$! 
* Oro. E. 
148. pl. 14. 
+ Cro. C. 
340. 
1 2 Roll. 
Abr. 82. 


Pl. 5» 


1 Salk. 212. 
S8. C. 
cited per 
Holt Ch. J. 
Comb. 421. 
—2 Hale's 
Pl; C. $760 
cites S. 2. 

[552] 
2 FEale's 
Pl. C. 171, 
172. cites 
8. C. 


If one ſtatute 
be relatiue to 
another, as 


where the 
not good, but it ought to be contra formam NRatutorum ; but the former makes 
Court as to that held it good, but becauſe he did not ſhew in his - fence, 
information, that it was not yarn ſpun upon the rock (for other- adds a penal- 
wiſe it is not an offence), it was held the information was not ty, as the 
good, Cro. E. 750. pl. 6. Paſch. 42 Eliz. B. R. Dingley v. 5 * 

ment ought 


2 Hale's Pl. C. 173. cap. 24. cites Paſch. 42 Eliz. B. R. 


D. 347. 

pl. 9. con- 
tra. Top- 
cliff v. Wal- 
ler, cites 


» 7 os 


5 
If there are divers fatutes in the point of in farmation, contra formam ſtatuti is good; becauſe the beſt 
ſhall be taken for the king; per Coke. Ow. 135. Trin. 9 Jac, cites New Book of Entries, 182. 
and 5 f. 7. 17. and 8 E. 3. 47.4. | 


6. Where one act makes the offence, and another gives the penalty, 
an information muſt be contra formam itatutorum, and cited 
33 Eliz. Talbot v. Sheldon, who were indicted for recuſancy 
contra formam ſtatuti, 23 Eliz. and the judgment was reverſed 
becauſe the penalty was demanded ; for the 10 Eliz. made the 
offence, and the 23d gave the penalty; but if the information be 

Vol. V. 91 | for 


oF 


552 Contra Formam Statuti. 


for the offence only, it had been good; per Coke. Ow. 135. 
Trin. 9 Jac. | | | 
2 Hale's Pl. +5, In appeal of death, the defendant pleaded that he was in- 
C. 191. dicted and convicted, &c. and prayed his clergy. The appellant 


"4 1 it demurred, alleging that the conviction was not lawful, becauſe 
is the uſual the indictment WAS, that he ſtabbed him, having 710 Weapon arawn, nr 
2 3 o AHriting him, and ſo killed him contra formam ſtatuti, whereas there 
conclude is nat ony flatute which prohibits it, but only takes axvay the clergy 


fuch an in- from ſuch offender; and the verdict finding that he was guilty of 


; 8 
d&ietment homicide againſt the ſtatute, is not good for that reaſon; ſed non 
contra for- 


mam &atuti, allocatur; for the indictment being framed upon the ſtatute, the 


and that it concluſion is good, and their verdict ig purſtant thereof. Cro. J. 283. 
r e J. 4. Trin. 9 Jac, B. R. Bradley v. Banks 

ruled good PI- 4. 1 . Q „ 47s . «TC y . Alis. 

accordingly; and cites this cafe of Bradley v. Banks, but favs, that it is not there queſtioned but that it 
may be good withuur it, fo that in theie caſes, where clergy is ſpecially ouſted by an act of parliament, 
the indictment is good with this concluſion, or without it, but the 5% away in ihr ſe caſes is to fllow 
what is met hu. 


200 


ſtatute, the beſt way is to conclude contra formam flatutorum, 
Mich. 31 & 32 Eliz. Mirr's casE; though there is good option 
that it is good enough to conclude contra formam of the fürſt 
ſtatute, as in cafe of the ſtatute of 5 E. 6. of ingraſſing, 37 Ul. 8. 
553 ] for wſury, and 5 Eliz. for perjury, which were ditcontinued and 
revived, yet indictments good concluding contra formam of the 
firſt ſtatute. 2 Hale's Pl. C. 173. cap. 24. cites Trin. 9 Jac, 
Rot. 124. C. B. Weſtwood's cate. | | 

9. If it be a general flatute it need not be recited, but if 
ſufficient to conclude contra formam ſtatuti in hujuſmodi catu 
edit“ & provis', for the Court ought to take notice of it; and all 
penal ftatutes that induce a forfeiture to the king, or make a felony er 
treaſen, are general ſtatutes, becauſe it concerns the king; but if 
a general ſtatute be recited in an indictment, and be miſrecited in a 
eint material, and concludes contra formam ſtatuti prædicti, it is 
fatal, and the indictment ſhall be quaſhed; but it ſeems, if it 
concludes generally contra formam ſtatuti in hujuſmodi caſu edit' 
& provis', it is good; for the Court takes notice of the true ſta- 
tute, and will reject the miſrecital as ſurpluſage. 2 Halc's 
Pl. C. 172. cap. 23. cites Mich. 7 Car. B. R. Croke, n. 14. 
Co. C. * Barn's caſe in maintenance, and Mich, 8 Car. B. R. per Jones 

232. Pl. 14+ ſuper ſtat' de Cottages. | 1 
10. An indictment of forcible detainer concluded contra formam 
ſtatutiz exception was taken that it ought to be Hatutorum for 
the ſtatute of 8 H. 6. cap. . is relative to the flatute of 15 3X 2 
cap. 2. and recites it; and then the words are joined ghereto, the 
caſe of peaceable entry, and forcible detainer, and ſo this ſtatute 
is but /upplemental of the other; but to this it was anſwered, that 
this flatute firſt recounts the defefts of the flatute of 15 R. 2. and then 
confirms it, and after provides fer the caſe of peaceable entry and 
forcible detainer, lo which the flatute of 15, R. 2. did not extend, fo 
that as to this clauſe it is a new diftint law, and conſequently 
the indictment good. But to that it was replied, that the ſta- 
| 6 tute 
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8. If the former flatute be diſcontinued, and revived by another 
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law as it ought. 


Contra Formam Statuti. 


tute 8 II. 6. goes on and provides, that in cafe of forcible de- 
tainer, after complaint made to the juſtices of peace, they ihall 
cauſe the ſtature 15 R. 2. to be duly executed; by which ſtatute 
the offender is to be fined and impriſoned, ſo that hig ature 
grants only reſtitution, and refers the puniſhment to the ſtatute of 
15 R. 2. So then upon this indictment contra formam ſtatuti, 
taking it to be that of 8 H. 6. as it muſt be, the offender cannot 
be punithed within that of 15 R. 2. and the king ſhould lote his 
fine; and for this cauſe, after ſeveral debates, Roll held the in- 
ditment inſutficient, but Bacon e contra, becauſe the ancient 
precedents both of the indictments and actions upon the ſtatute 
did uſe to recite this ſtatute only, but now the courſe accord- 
ing to Lord Coke's advice, 4 Rep. 486. not to recite the ſtatute 
but conclude it contra formam ſtatuti; ſee Dalton, cap. 122. 
And he ſaid it would be very miſchievous to ſubvert fo many 
precedents as have been this way, but the beſt way had been to 
have wrote it ſtatut' with a daſh, for then it would have ſtood by 
All..49, 50. Hill. 23 Car. B. R. Simond's 


cale. | | 
- 11. P. and H. and one J. S. were indifed at the aſſiſes at Not- 2 Hale's 

. , F 4 „ | : "_ Pl. C. 190 

tingham upon the. ſtatute 1 Jac. cap. 8. for ſtabbing one W. R. I 


and the idifment was, that 7. F. flabbed him, and P. and H. 
were preſent, abetting, Sc. and contra formam ſtatuti; the 
Court held the indictment necd not conclude contra formam 
ſtatuti, becauſe Se fatute dees not alter the nature of the offence, 
but only takes away the privilege which the common law allowed in 
ſuch caſe, and therefore it is futhcient that the circumſtances be 
expreſted in the indictment, whereby it may appear that the 
offence is within the ſtatute; and the offenders had their clergy, 
and upon their reading were burnt in the hand in conſpectu 


Curiz. All. 43, 44. Hill. 23 Car. B. R. Page and Harwood.” 


SS C, 
S, C. cited 


122. Paſche 
9 W. 3.— 
5 Mod. 307, 
308. S. C. 
cited, and 
that they 
were all 
found guilty, 
when it is 


plain that he only could be fo that gave the ſtroke, yet that judgment was held good, becaute they 
might have been tound guilty a: the common Jaw upon the ſame indictment, for the ſtatute does not 
aer the nature of the offence, but takes away the privilege of the clergy allowed by law, and need nut 
conclude contra formam ſtatuti. S. C. cited by Holt Ch. J. Ld. Raym. Rep. 150. S. C. 
cited by Holt Ch. J. 1 Salk. 212, 213. — S. C. cited by Holt Ch. J. Comb. 421. And an in- 
dictment on the ſtatute of ſtabbing need not conclude contra formam ſtatuti; per Holt Ch. . 
Comb. 218. Mich. 5 W. & M. in B. R. Anon. — The ftatute of trbbing does not make the offence, but 
only takes away the clergy from man{laughter fo circumitanciated ; yet the indictment may conclude 
contra formam ſtatuti; but it is good without ſuch concluſion; per Holt Ch. J. Comb. 371, 372. 
cites Hale's Pl. C. [Svo.] 58. 
0 * - 
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12. If a man be indicted for an offence which was at common 
law, and concludes contra formam itatuti, but in truth is 57 
brought by the inditment within the ſiatute, it ſhall be quaſhed, and 
the party ſhall not be put to anfwer it as an offence at common 
hw. .2 Hale's Pl. C, 171. cap. 24- | 
13. If an af of parliament making a felony or other offence be 
but temporary, and made perpetual by ancrher ſtatute, the indict- 
ment concluding contra formam ſtatuti is good. 2 Hale's 
Pl. C. 172. cap. 24- | . 

14. If an offence be neauly enacſed, or made an offence of an 
kigher nature by ad of perliament, the indictment muſt conclude 

| 8 1 2 contra 


Contra Formam Statutt. 


contra formam ſtatuti, as an indictment of buggery, tranſperiing 
For, &c. 2 Hale's Pl. C. 189. cap. 25. 
| 15. Rape; though before the ſtatute of Weſtm. 2. it was a 
treſpaſs, yet being made felony by that ſtatute, the indictment 
ought to conclude contra formam ſtatuti. 2 Hale's Pl. C. 189, 
cap. 25. | 5 | 
- 16. If an offence were high treaſon, &c. at the common law, 
and a declarative act of parliament declares it ſo, as the ſtatute of 
25 E. 3. de proditionibus, the ſtatute of 3 H. 5. of clipping the 
coin, &c. till repealed by 1 Mar. the indictment is good with a 
concluſion contra formam ſtatuti, or without ſuch a concluſion. 
2 Hale's Pl. C. 189. cap. 25. 

17. But at this day the indictment for clipping, waſhing, Ss. 
of coin enacted to be treaſon by the ſtatutes of 5 & 18 Eliz. muſt 
not only expreſs, as the ſtatute requires, that it was (cauſa lucri) 
but muſt conclude contra formam ſtatuti. 2 Hale's Pl. C. 189, 
190. Cap. 25. 

18. f an offence were felony at common law, but a ſpecial af if 
parliament ufts the offender of fome bericfit { that the common laau al- 
Ewed hin: ) when certain circumſtances are in the fact, though 
the body of ſuch indictment muſt expreſs thoſe circumſtances 
according as they are preſcribed in the ſtatute, yet the indictment 
muſt not conciude contra formam ſtatuti. 2 Hale's Pl. C. 190. 
cap. 25. | | 

19. Thus the ſtatute of 21 Jac. cap. 27. concerning murdering 
of baj?erd children. requires proof by one witneſs that the child 
was dead born, the indictment muſt ſhew that it was a baſtard 
child to bring the offender within that ſtatute, but concludes not 
contra formam ſtatuti. 2 Hale's Pl. C. 190. cap. 25. 

20. By the ſtatute of 8 Eliz. cap. 4. in cafes of pickpoekets, 
39 Eliz. cap. 15. breaking houfes in the day-time, and ſtealing to 

rte value of 5 5. the ſtatute of 23 H. 8. cap. 1. in caſes of petit 
treaſon, wil/ul murder, of malice prepenſe, robbing in or near the 
highway, 18 Eliz. cap. 7. in cafe of ' burglary, the ſtatute of 
4 & 5 P. & M. cap. 4. in cafe of malicious commanding, c. 
any perſon to commit murder, rebbery, woilful burning, the offenders 
are ouſted of their clergy ; the body of the indictment muſt bring 
them within the expreſs purview of the ſtatutes, or otherwiſe 
they ſhall have the benefit of clergy, but it need not conclude 
contra formam ſtatuti, neither is it uſual in ſuch caſes; for they 
were felonies before, and the ſtatutes do not give them a new 
1 nor make them to be crimes of another nature, 
ut only in certain caſes take away clergy; but yet if they ſhould 
conclude in theſe caſes contra formam ſtatuti, it would not vitiate 
the indictment, but would be only ſurpluſage, for though the fta- 
( 555 ] rutes do not give a new penalty, yet they take away an old privilege, 
wien the caſt. falis within the circumſtances mentioned by the 
act. 2 Hale's Pl. C. 190. cap. 25. 

21. Len offence be at common law, and alſo prohibited by flatute, 
with a crforol ur other penoity, yet it ſeems the party may be in- 
dicted at common law, and then though it concludes not contra 

| formam 
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Contra Formam Statuti. SSS 


formam ſtatuti, it ſtands as an indictment at common law, and 
can receive only the penalty that the common law inflicts in that 
caſe, . 2 Hale's Pl. C. 191; cap. 25. 

22. Mich. 10 Jac. B. R. an indictment of Hrcible entry upon 
the ſtatute of 8 H. 6. cap. 9. and Mich. 9 Car. 1. B. R. an in- 
dictment r forgery quathed for not concluding contra formam 
ſtatuti, * SMITH's casE, yet both theſe were offentes at common * See In- 
law, though reſtitution were not at common law in the firſt cafe, Amen 
nor pillory and loſs of ears in the ſecond, but only hne and im- (0) ple ” 


pritonment, or at moſt ſtanding in the pillory, but without mu- 


tilation. 2 Hale's Pl. C. 192. cap. 25. 

23. Regularly, if a fatute only mates an offence or alters an f 
fence from one crime to another, as making a bare miſdemeanor to bes 
come a felony, the indictment for ſuch a new made offence, or 
new made felony muſt conclude contra formam ſtatuti, or other- 


wiſe it is inſufficient. 2 Hale's PI. C. 192. cap. 25. 


24. And on the other ſide, if an fence be purely at common law, Cro. C. 4651 


if it conclude contra formam ſtatuti it is inſufficient, and ſhall be pl. 2. 
quaſhed except in the inſtance above given touching clergy; 
and therefore an indictment of baztery concluding contra formam 
ſtatuti is inſufficient, and ſhall be quaſhed. 2 Hale's Pl. C. 192. 
cap. 25. Cites Trin. 12 Car. B. R. Croke, n. 2. Cholmley's 
caſe. | | | 
25. There is a difference when an information or action is 
grounded on an at of parliament, and the concluſion is contra for- 
mam ſtatuti prædicti, there the information is not good if the 
ſtatute is miſrecited, but if the concluſion be contra formam ſta- 
tuti in Hiijuſinodi caſu editi & proviſe, there it may be good, not- 
withitanding the miſrecital, becauſe the Court can take notice of 
a good act of parliament to puniſh the offence mentioned; per 
Twiſden J. Raym. 192. Mich. 22 Car. 2. B. R. in caſe of the 
King v. Wild, | | 5 
26. W. brought an action againſt H. R. de ure abdudta, and 
keeping of her from him, uſque ſuch a day, which was ſome time 


after the exhibiting of the bill, and concluded contra formam 


ſtatuti. After verdict for the plaintiff this was moved in arreſt 
of judgment, but the declaration was held good notwithſtanding 
the impertinent concluſion of contra formam ſtatuti, there being no 


| fatute in the caſe. Vent. 103, 104. Mich. 22 Car. 2. B. R. 


Ward v. Rich. 


27. Where a flatute continued de tempore in tempus, and was ne- 
yer diſcontjnued nor determined, there it ſhall be faid contra for- 
mam ſtatuti; agreed. Ow. 135. and cites 35 Eliz. and 9 Eliz. 
Palmer's caſe. 

28. Where a /tatute prohibits a thing without a penalty, or makes 
« new duty to an officer, the indictment needs not conclude contra 


formam ſtatuti; per Eyre J. Comb. 205. Paſch. 5 W. & M. 


in B. R. The King and Queen v. Wiggot and Perry. 


29. Where a fatute makes an offence, the concluſion muſt be 
contra formam ſtatuti. 5 Mod. 308. Mich. 8 W. 3. Bennet 


v. Talbot. 
| 81 30. An 
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555 1 Contra Formam Statuti. 


An indict- 30. An indiftment for a riet was moved to be quaſhed, be- 


ment for a - # SS 45 RG 
bis good, CAVE It concluded contra formam diver/orum /latutorum, u hereas 


thoughit there is but one ſtatute againſt riots, the reſt give penalties on 
conclude nat ſheriffs, juries, & c. but held good. Comb. 371. Trin. 8 W. z. 
in, B. R. The King v. Brane & al. N 


mam ſtatuti, ö 
becauſe an offence at common law, though prohibited alſo by acts of parliament, under ſeverer penalties, 
2 Hale's Pi. C. 190. Cites Paich, 5 jac. B. R. Wormall s cale, 

( 556] ; wu 

x Salk. 212. 31. If a declaration is contra formam ſtatuti, and /ome things 


: 
2 5 * alleged therein are within the ſlatute mentioned, and otberg are not 


B. R the within it, yet it is good; for as to thoſe which are not, it is ſur- 
5. Ce- pluſage. 12 Mod. 121. Paſch. 9 W. 3. Bennet v. Talboys. 
4:dged for | ; 

the piaintiff. — 5; Mod. 307, 308. Bennet v. Talbot. S. C. adjudged niſi. Carth. 384. S. C. 
and the action which was lounded on the new ſtatute (there being other ſtatutes before) againſt hunting 
by inferior tradeſmen, the words contra formam ſtatuti thall be applied to that part of the ti-ipaſs which 
was grounded on the new ſtatute, which gives full coſts, though the damages are under 403. And per 
Holt Ch. J. it is ſufficient to lay in the declaration, that the defendant hunted in the plaintifT's ground, 
without conclucing contra foi mam ſtatuti; for that ſhould come in evidence. Ld. Raym. Rep. 149, 
1 50. S. C. adjudged nifi, and afterwards adjudged ablolutely for the plaintiff, — Comb. 420. S. C. 
adjudged upon the reaſon given by Holt Ch. I. viz. that the concluſion thould refer only tv that which 
would reaſonabiy bear it, and upon the authorities of All. 43. and Vent. 104. 


Rs oy 32. If an a# of parliament increaſes a penalty, or deprivs 2 
be li man of any benefit which he had before at common law, there if you 
Ch. J. ac- count on the ſtatute, and do not bring yourſelf within it, and 
cordineh,  conciude contra formam ſtatuti, it is naught; per Holt Ch. J. 
and ſays this 53 . . —_ Ko 
was Penal. | 12 Mod. 122. Paſch. 9 W. 3. in caſe of Bennet v. Talbois. 


low's caſe. Cro. E. 232. 


33. In caſe, plaintiff declared that he diftrained certain cocks of 
hay for arrears of rent, in erder ts ſell them ſecundum leges et ſtatuta 
regni Anugliæ; and that the defendant, being conuſant of the premiſes, 
reſcued them, &c. After verdict for the plaintiff, he prayed hi; 
treble damages upon the flatute of 2 W. M. cap. 5. and inſiſted 
that though the plaintiff does not recite the ſtatute, nor conclude 
contra formam ſtatuti, yet it is well enough, becauſe it is a ge- 
neral ſtatute, and the diltreſs is of ſuch a thing as was not diſ- 
trainable for rent at common law, and therefore ſecundum leges 
et ſtatuta refers to this ſtatute of W. & M. ſed non allocatur; 
for per Curiam, the plaintiff does not bring himſelf within the 
compaſs of the ſtatute, for he does not ſhew that the diſtreſs was 
appreiſed, nor conclude contra formam flatuti ; and when ſecundum 
leges & jiatuti is rather where a thing is proper by the common lan, 
and confirmed by flatute; and adjudged accordingly. Ex re- 

latione m'ri Daly. Ld. Ravm. Rep. 342. Paſch. 10 W. 3. Anon. 
007-7 34. Where a ſtatute takes nctice of a common offence, and adds a 
of the in Further penalty an indictment thereupon may well be laid contra 
dictment formam ſtatuti; per Cur. 6 Mod. 17. Mich. 2 Ann. B. R. in 
contra for-. the caſe of the Queen v. Bothell. | | 


mam ſtatuti, | . 
bar the party from ſupporting the indif#ment by the common law, if it could be maintained upon the ſlatute. 
10 Mod. 336. Trin. 2 Geo. 1. B. R. in cafe of the King v. Dixon. 

Wherever there was an «offence at common lago, and a ffatute makes a further proviſion of penalty, an 
indictment for that offence may conclude contra formam ſtatuti, or leave it out at election; per Holt 
Ch. J. Paſch. 13 W. 3. in caſe of the King - | 


35. Where 


1. 


Contra Formam Statuti. 


235. Where a ſtatute introduces a new /aw, by giving an action 
where there was none before, or by giving a new action in an old 
caſe, the plaintiff need not conclude contra formam ſtatuti; but 
if a ſtatute gives the ſame action with a difference of /everal circum- 


fances, as double damages, &c. the plaintiff muſt either conclude 


contra formam ſtatuti, or make his caſe fo particularly within the 


ſtatute that it may appear to be ſo; per Cur. 2 Salk. 504. pl. 3. 


Hill. 5 Ann. B. R. Coundell v. John. 


or an old remedy in a ncev caſe, you need not conclude contra formam ſtatuti. 


* 
$3 
Per Holt 
Ch. J. 
H-lt's Rep. 
614. Ken- 
dal v. Clerk, 
8. ant 
where an act 
of parlia- 
ment gives a 
nec remedy 
in an cid caſc 


If an act of par- 


liament * increaſes a penalty, or deprives a man of any bent which he had before at common law, then 
if you count on the ſtatute, and do not bring yourſelf within it, and conclude contra formam ſtatut!, 


it is naught ; per Holt Ch. J. 12 Mod, 122. in caſe of Bennet v. Talboys. 


For more of Contra Formam Statuti in general, ſee Indict- 
ment (O), Robbery (S), and other proper titles. 


(A) Contra Pacem, 


RIT of reſcous made againſt bailiffs in collecting toll, 

and quod ſelvere tolnetum contradixerunt contra pace, 
and yet adjudged good. Thel. Dig. 114. lib. 10. cap. 24. I. 5- 
cites Mich. 3o E. 3. 20. : | 

2. Writ of attachment upon a prohibition for a ſuit in Court Chriſ= 
tian of a thing temporal was contra pacem, and held good. Thcl. 
Dig. 114. lib. 10. cap. 24. ſ. 9. cites Mich. 31 E. 3. Attach- 
ment upon a prohibition 8 E. but ſays the Regiſter is contra pro- 
hibitionem noſtram only, and adds quære. 

3. A writ of prohibition to a ſuit in Court Chriſtian was 
ſerved on the now defendant, who flung it into the dirt, and 
trampled upon it, and afterwards proſecuted the ſuit in Court 
Chriſtian; the writ againſt the defendant was contra pacem. 


Regiſter, 95. a. b. 


4. Writ upon the caſe for t cleanſing and repairing a ditch, &c. 
ſhall be without contra pacem. Thel. Dig. 114. lib. 10. cap. 24. 
f. 1%. 45 E. 3. 17- 


5. And % it ſhall be for every non-fea/ance. Thel. Dig. 114. 
lid. 10. cap. 24. ſ. 12. cites 12 H. 4. 3. | 
6. A man ſhall have writ of 7re/pajs bontrg pacem H. nuper regis 


1 


Thel. Dig. 
114. lib. 10. 
cap. 24. A 9. 
cites the Re- 
giſter, and 
lays it ſhall 
be contra 
pacem. 

And becauf': 
the writ was 
contra pa- 
cem, It was 


abated. Br. Action ſur le Caſe, pl. 20. citzs 3. C. 


Anglia, & contra pacem ugrum. Thel. Dig. 115. lib. 10. 


cap. 24. . 35. Cites Hill. 11 H. 4. 15. MM . 7 
| o 1 4 7, Writ 


Contra Pacem. 


7. Writ of yecaption ſhall be contra pacem and againſt law and 
ſtatute, but not vi et armis; per Babington. Thel. Dig. 115. 
lib. 10. cap. 24. f. 17. cites Paſch. 9 H. 6. 1. But ſays, the 
form of the Regiſter 86 is, after reciting the fact, et quia hoc 
injuſtum eſt & manifeſte contra pacem noſtram, tibi præcipi- 
mus, &c. And other writs are in contemptum præceptorum 
noſtrorum, &c. 

2 Hale'sPl. 8. Indictment for erecting a wear over the river M ye, whereby 
3 the ſubjects were hindered of their paſſage with their boats, laid 
—2 Hawk. it 79 be done 43 Eliza. with a continuance ad nocumentum of the ſub- 
PI. C. 245. ect of King Fames, and ſo the jurors concluded that the awear was 
1 p. erected and continued contra pacem regis nunc, & c. and adjudged 
accordingy, void, becauſe it is as well contra pacem nuper reginæ, as contra 
Wong 2 pacem regis nunc; for the commencement * of the tort was in the 
. 15 58 ] queen's time, and this was an offence to the crown now; for 
4 though the parties might be indicted for the continuance only, 

without alleging expreisly the commencement, yet the ſcope of 
this indictment is not to make the oſtences ſeveral, as in them- 
ſelves they are; for though the jurors have concluded upon beth, yet 
they have found the peace of this king only broken. Yelv. 66. Trin. 
3 Jac. B. R. Sir Edward Winter's cafe. 


9. But per Popham Ch. J. if the concluſion of the jury had been 


S57 


upon the continuance of the tert only, then it ſhould be taken in law is 


be an indictment to this purpoſe only, and the other matter of the finding 


the erection of the wear 79 be only by way of information, how the 


thing was done,; or if the jurors had found that the defendant in the 
queen's time had erected, &c. and continued it in the time of this 
ting, contra pacem regis nunc, it had been good; becauſe the 
expreſs matter found was only the continuance of the tort, and 
the other only a recital or introduction to the matter found; 
quod curia conceſſit. Yelv. 66. Trin. 3 Jac. B. R. in Winter's caſe. 
10. An indictment of forcible entry was quaſhed, becauſe it did 
not conclude that it was contra pacem. 2 Bulſt. 258. Trin. 


'F 12 Jac. The King v. Cox. 

Roll. Rep. 11. Treſpaſs was laid of entering his che 1oth July, 44 Eliz. 
— 2 contra pacem domine regine, & domini regis nunc, after verdict 
v. Wilkins, this was moved in arreſt of judgment, and held that the words 


8. C. ad- (domint regis nunc are but ſurpluſage; whereupon the plaintiff 


Judged 3© had judgment. Cro. J. 377. pl. 3. Mich. 13 Jac. B. R. Cod- 


cording! g 3 

and Coke dington v. Wilkin. 

Ch. J. ſaid, 

that if part of a treſpaſs it committed in the gueen's time, and part in the king's time, then it ought to be 
alleged againſt the peace of Letb. 3 Bulit. 82. S. C. adjudged for the plaintiff accordingly, and 
ſame —— taken by Coke Ch. J. — 2 Hale's Pl. C. 189. cap. 25. cites S. C. and ſays, chat ſo 
it is in caſe of an indictment for an offence ſo alleged. | 


12. One was indicted of being a common. barretor, but the in- 
dictment omitted the words contra pacem domini regis, vel con- 
tra formam ſtatuti, and therefore it was held to be inſufficient; 
for it is an eſſential part of the indictment, and therefore 
was reverſed, Cro. J. 527. pl. 3. Paſch. 17 Jac. B. R. Pal 
Irey's caſe. | 
| | 13. Regularly 


Contra Pacem. | 558 


13. Regularly every indifnment ought to conclude contra pacem 
domini regis, for that is not taken away by the ſtatute of 37 H. 8. 
cap. 8. and therefore an indictment without concluding contra 
pacem, &c. is inſutficient, though it be but for ug à trade, not 
being an apprentice; 2 Hale's Pl. C. 188. cap. 25. cites Hill. 
21 Car. B. R. For every offence againſt a ſtatute is contra 
pacem, and ought to be ſo laid. | 

14. An indictment that concludes contra pacem, and ſays not domint 
regis, is ſufficient. 2 Hale's Pl. C. 188. cap. 25. cites Mich. 
23 Car. 1. adjudged. 

15. If A. be indicted for an offence ſuppoſed to be committed in time 
of a former king, and concludes contra pacem domint regis nunc, it is 
inſufficient z for it muſt be ſuppoſed to be done contra pacem of 
that king in whoſe time it was committed. 2 Hale's Pl. C. 188, 

189. cap. 25. | 

16. But if a man be indiFed in the time of one king, contra pacem 
domini regis nunc, he may be arraigned for that offence in the time 
of his ſucceſſor. 1 E. 6. Br. Corone, 178. Enditement, 44. Neither 
is the indictment itſelf diſcontinued by the demiſe of the king, 
though in ſome caſes the proceſs be. 2 Hale's Pl. C. 189. 
cap. 25. cites 7 Co. Rep. 30, 31. : 

17. Two indictments on the ſtat. 5 Eliz. cap. 4. for ſing the So for uſing 
trade of a tallow chandler were quaſhed, becauſe they did not con- r 4 
clude contra pacem. Keb. 789. pl. 43. Mich. 16 Car. 2. B. R. without 
The King v. Harris. Fe ſerving ſeven 

years, ex- 
ception was taken to the indictment for omitting contra vacem. Holt Ch. J. thought it well ® enough, 
becauſe it concluded contra formam ſtatuti; but by the other three juſtices it was quaſhed; for every 
breach of a law is againft the peace, and ought tv be ſo laid. 6 Mod. 128. Paſch. 3 Ann. B. R. 
The Queen v. Lane. 3 Salk. 190. pl. 17. S. C. accordingly, and Holt Ch. J. ſaid, it would 
be hard to make a barber's ſhaving a man by conſent to be contra pacem. But the indictment was 


quaſhed. ; | ' I as $59 J | 


18. An information was brought by @ common informer for exer- 2 Hawk. 
cifing the trade of a barber; exception was taken, becauſe it did 6 . 8 373• 
not ſay contra pacem; but per Curiam, that is never done in a f. 5 78 
ſuit by a common informer. Keb. 860. pl. 70. Hill. 16 & 17 "* ſeems 
Car. 2. Luſamoore's caſe. py Gn 


cedents, that neither an information qui tam on a penal ſtatute, nor an information by the king for an 
intruſion, or other wrong of civil nature done to kis lands, goods, or revenues, need the words contra 


Pacem. 


19. An indictment of battery concluded only to the great diſ- 
turbance of the peace of our lord the king, but becauſe it did not 
ſay contra pacem it was quaſhed. 2 Keb. 36. pl. 72. Paſch. 
18 Car. 2. B. R. The King v. Hooker. | 

20. An indictment for retaining a ſervant without a teſtimonial 

from his laſt maſter, wanted the words contra. pacem, and it was 
quaſhed. Mod. 78. pl. 39. Mich. 22 Car. 2. B. R. Anon. 

21. Treſpaſs for breaking, entering, and depaſiuring 36 Car. 2. Show. 27. 
continuando the depaſturing till the 4 Fac. 2. contra pacem domini re- 5 proach _ 
gis nunc, which was K. James the 2d. This was held nanght ; 0%. 166, 


for that is no contra pacem to the treſpaſs tempore Caroli Secundi, 5. CRP. 
; : | but ruled in; 


559 Contra Pacem: 


for centre but it is omitted, and contra pacem is ſubſtance. 2 Salk. 6 36. 
. 2 pl. 1. Mich. 1 W. & M. in B. R. Incledon v. Burgeſs. 

falt, and not to the continuands, and then it is as if no contra pacem had been at all, which is ſubſtance, 
and bad up:n a genera! demu rer; and that it is ſubſtance is proved by the 16 & 17 Car. 2. which by 
expreſs words aids it after verdict ; jo that it appears by this ſtatute, that it was not aided by verdict be- 


gore that ſtatute, which it would have been if it had been but form. The common way is to conclude 


tam contra pacem dicti nuper regis quam domini regis nunc. 


22. Treſpaſs quare vi & armis 1 Feb. 1701. Clauſum ſuum 
fregit contra pacem domine Anne nunc regine, &c. Adjudged on de- 
murrer for the defendant; for K. William died 8 Mar. 1701, and 


ſo it was contra pacem regis, and not contra pacem reginæ; the 


cmiſſion of contra pacem had been only matter of form, but here it is 
repugnant ; for the Court muſt take notice of the demiſe of the 
king, that is, the deſcription of the treſpaſs, and a treſpaſs done 
contra pacem regis could not be given in evidence; but indeed a 


verdict would have aided it. 2 Salk. 640. pl. 11. Mich. 2 Ann. 


B. R. Day v. Muſkett. 
y Salk. 380. 23. A conſtabie was indifted for not returning the warrant of a juſ- 
_ tice of peace to levy the penalty en a conviction of deer-ſlealing. Excep- 
held, that tion was taken that it was faid contra pacem of the late king, and 
contra pa- that it ought to be contra pacem of the queen alſo; becauſe the 
— we neglect, though it began in the king's time, yet it continued in 
could nei- the queen's time alſo, the return being never made at all, and ſo 
ther do good was an offence againit both the king and queen. But Holt 
1 Ch. J. ſaid, he ſuppoſed it would be neceſſary to ſay contra 
was non- Pacem of the queen as well as the king where that is neceſ- 
feaſance.— ſary; but here the indictment being founded on an omiſ- 
11Mod. 53. Gon, it is otherwiſe, and there you never conclude contra 


Fach. pacem at all. Forteſcue's Rep. 127. Trin. 3 Ann. B. R. The 


7 Ann. . a 
e. Pen v. Wyat 


& S. P. accordingly. 

L560 ] 24. Serjeant Hawkins ſays it ſeems to be a good general rule, 
that ns indictment or information for an offence, capital or not capital, 
againſt the common law or flatute can be good unleſs it expreſsly ſuppoſes 
ſuch offence is be done againſt the peace of the king or kings in whoſe 
reign or reigns it was committed; and accordingly he fays he 
finds, that every precedent of an indictment in Coke's Entries, 
whether for treaſon or felony, or inferior offences, expreſsly lays 
the offence againſt the peace of the king, except only in four 
inſtances, whereof one is of an indictment for a nuſance for not 
repairing the highway, which, if it may be maintaincd, ſeems to 
depend chiefly on this reaſon, viz. that the offence is of ſuch a 
nature, that a man may be as well guilty of it in his own ground 
as that of another, and therefore it has been held, that it need 


not be laid againſt the peace, becauſe the /aying it in ſuch a manner 


may feem ts imply femewhat of force or treſpaſs againſfi the perſons 
or paffeſſrons of arither ; but it ſeems difficult to reconcile this 
opinion with thoſe many reſolutions taken notice of in the fol- 
lowing part of this ſection, by which indictments for want of 
thoſe words contra pacem, have been adjudged inſuſſicient, who 
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Contra Pacem. 


the offences could, on no other account, be ſaid to be againſt the 
peace, than as they were breaches of the law, as all nutances 
certainly are. 

And one other of the ſaid inſtances in Coke's Entries is of an 
indictment of homicide by miſadventure, and one other of an indict- 


ment of homicide in /e/f-defence ; but theſe precedents, if they 


may be maintained, ſeem to depend chiefly on this reaſon, that 
ſuch offences are ſuppoſed to be owing rather to the misfortune, 
thon fault, of the party. | | 

And the 4th of the ſaid inſtances is of an indictment of perjury 
en the flatute, which concludes in contemptum reginz, &c. & 
contra formam ſtatuti, without adding contra pacem. 

But Raſtal's Precedents, both of indictments of felony, and of 
inferior offences, do as often omit the words contra pacem, as 
make uſe of them. However, certainly the much greater number 
of precedents expreſsly conclude contra pacem, and the authority 
of theſe is much ſtrengthened by thoſe many caſes in the reports, 
wherein indictments and informations appear to have been quaſh- 
ed for want of the words contra pacem; as indictments and in- 
formations for barretry, forgery, retaining a ſervant without a teſli- 
monial from his laſt maſter, fc//o2ving a trade awithout having ſerved 
en apprenticeſhip, erecting a cottage, afſault and battery, c. 
2 Hawk, PL C. 243. cap. 25. 1. 94. | 


For more of Contra Pacem in general, ſee Jndictments, 
Trel,als (Q. a. 5), and other proper titles. 


Contribution and Average. 


(A) In what Caſes. And how; in Proportion. 


p Verage 7s commonly uſed by the law merchant for 7haft 
contribution which merchants and others make towards leofſes 


fuftained, where geeds are caſt into the ſea, fer the ſafeguard of the 


ſhip, or of the other gecde, and lives of the perſons therein during the 
tempeſt; and it is called average and contribution becauſe it is 
proportioned and allotted. after the rate of every man's goods 
aboard. Law of Trade and Commerce, 112. 

2. All the parties intereſted are to bear the loſs by a general con- 


 #ribution, and a maſter er purſer of a ſhip, fall contribute for the 


preſervation thereof; allo the paſſergers, for ſuch things as they 


have 
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have in the ſhip, be they precious ſtones, pearls, or the like; and 
where paſſengers have no goods in the ſhip, in regard they are a 
burden to it, it is ſaid an ęſtimate hall be made of their apparel, 
rings, jeavels, &c. towards a contribution for the loſs; and ge- 
nerally money and jewels, clothes, and all things in the ſhip, 
(except the clothes which are upon a man's body, or victuals, &c. 
put on ſhipboard to be ſpent,) are liable to average and contri- 
bution ; and the goods loſt thall be valued, and the goods and 
merchandize ſaved are to be eſtimated, which being known, a 
proportionable value ſhall be contributed by the goods ſaved, to- 
wards reparation of the goods caſt overboard; and if in the 
caſting over, or lightening of the ſhip, any of the remaining 
goods are ſpoiled, or receive injury, the ſame muſt come into the 
contribution for the damages received. Law of 'Frade and Com- 
meree, 113. cites Molloy, 233. 236. ” 

If a man is bound in a recogntzance and dies, there, as lon 
as the heir has afjets, execution ſhall be againit the heir only. 
Br. Suit, pl. 12. cites 17 E. 2. Fitzh. Execution, 139. | 

4. But if the heir has not aſſers, execution ſhall be upon all /- 
tertenants, and every one ſhall be contributory to the other; but 
where execution is ſued againſt the heir who has aſſets, he ſhall 
not have contribution againſt the tertenants nor the feoffces. 
Br. Suit, pl. 13. cites 17 E. 2. Fitzh. Execution, 139. 

5. If the heir be vouched in ward of ſeveral, and the tenant laſes, 
ond recovers in value againſt the heir, every guardian ſhall be con- 
tributory to the. render in value. Br. Suit, pl. 12. cites 
48 FE. 3. 5. | | 

6. So where fegßte of the conuſor upon a flatute merchant is in exe- 
eution, he ſhall have contribution again}t every other fee of the ſawe 
conuſer. Br. Suit, pl. 12. cites 48 E. 3. 5. 

7. And per Finchd. where the comfor upon ſtatute merchant 
aliens part of his land, and the conuſee ſues execution againſt the 
conuſor, there the conuſor ſhall not have any contribution from the 


feeffee, as the feotfee might have of the other feoffee. Br. Suit, 


pl. 12. cites 48 E. 3. 5. | 
8. But if the conuſor dies, and the conuſee ſues execution againſt the 


Heir, he ſhall have contribution of the feoffees. Br. Suit, pl. 12. 


cites 48 E. 3. 5 | 

9. So that the ferffee ſhall have contribution from the heir, if 
any of them be in execution, contra of the heir, Br. Suit, pl. 12. 
cites 48 E. 3. 5. | | 

10. If a man charges land tailed, and land of fee-fimple, and diet, 
the land tailed is diſcharged, and the fee-ſimple land remains 
charged with the whole; per Skrene, which none denied, 
Br. — ng pl. 9. cites 12 H. 4. 17. 

11. In deer if the tenant wuches the heir in three ſeveral wards, 
each of them ſhall be ſeverally charged. 3 Rep. 13. a. by the 
reporter, in Herbert's caſe, cites 11 H. 7. 22. & 48 E. 3. 5. a. b. 

12. Contribution ſhall be had by the terterants in ſcire facias 
wpon recognizance by their feoffor. Br. Suit, pl. 18. 
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13. If the king's tenant aliens to ſeveral ſeverally, and the king 
diſtrains the one for the 2vhole, he ſhall have contribution of the 
others, Br. Suit, pl. 19. ; 

14. The writ of contribution /zes 2here there are tenants in com- 
mon, or who jointly hold a mill pro indiviſo, and take the pro- 
fits equaliy, and the mill ſalis into decay, and one of them will 
not repair the mill, now the other fhall have a writ to compel 
him for to be contributory to the reparations. F. N. B. 161. (B). 

15. And if there be three or four coparceners of land, and the 
eldeſt fifler does the ſuit to the lord, of whom the lands are holden, 
for all the coparceners, and the others will not allow her for her 
charges and loſſes, according to the rate for the ſame ſuit, that 
coparcener, who did the ſuit, may have writ of contribution. 
J.  :-- - | 

16. Aud if there be many coparceners, and zhe elde/? does the 
it, and the other coparceners agree with the eldeſt for a rate, now 
the writ of contribution ſhall be brought againſt the others who 
would not contribute, &c. F. N. B. 161. (C). | 

17. And if ſeveral be infeoffed of land, for which one ſuit ought 
to be done, & c. now if they agree among themſelves, that one of 
them /hall do the ſuit, and that the others ſhall contribute unto him, 
if he do the ſuit, and afterwards the others ſhall not allow him 
for that ſuit according to their rate, then he thall have the writ 
of contribution againſt them, and the writ ſhall mention the 
agreement, &c. F. N. B. 161. (C). 

18. The plaintiff ſeeks relief by way of contribution, for that 
one of the defendants hath a rent-charge out of his, the plaintiffs 
lande, and one ther of the defendant's lands, and ſeeks to lay the 
whole burthen of the rent-charge upon his, the plaintiff*s lands; 
and becauſe the defendant would not anſwer, tNeretore an injunc- 
tion is granted for ſtaying of the ſuits for the rent. Cary's 
Rep. 132. cites 22 Eliz. Dolman v. Vavaſor & aP. 

19. The Duke of Northumberland acknowledged a recognizance 
of looo marks to the Lord Cromwell, and after granted certain 
lands to the defendant ; afterwards both the Duke and the Lord 
Cromwell were atztainted of treaſon, whereby the recognizance 
came to the queen, and in her name was put in ſuit by one Lane, 
to whom her majeſty had granted the ſaid recognizance, who 
ſought to extend the defendant's faid lands alone, whereas there 
are divers other lands to 2 great value in ether men's hands liable 
to the ſaid recognizanee, therefore it is ordered that no liberate 
go out upon the ſaid extent, until the Court order the ſame, 
Cary's Rep. 159. cites 21 Eliz. The hm v. Colborne. 


20. In the caſe of a common perſon, the heir of the conuſor, or 


of him, again/t whom judgment is given in debt, ſhall be only charg- 


ed, and ſhall not have contribution againſt another tertenant in 
in ſome caſes, and in ſome cafes he ſhall have contribution, and 
ſhall not be ſolely charged; refolved. 3 Rep. 12. b. Mich. 
26 & 27 Eliz. in Scacc. Harbert's caſe. | 

21. For if 4 man is ſeiſed of three acres of land, and enters into a 


recopnizance or ſtatute, &c. and injooffs A. of one acre, and B. of 
another, 
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another, and the third de eſcends to his heir, in this caſe, if execution 
is ſued only againſt the Heir, he Hall not have contribution ; for he 
comes to the land without conſideration, and the heir ſits in the 
ſeat of his anceſtor, & hæres eſt alter ipſe & filius eſt pars patris, 
and therefore ſhall not have contribution agatn/? any purchaſer, 
though in rei veritate the purchaſor comes to the land without 
any valuable conſideration; for the conſideration of the purchaſe 
is not material in ſuch caſe. Reſolved. 3 Rep. 12. b. Ibid. 
And ſays, that ſo it was lately reſolved in Gawpr's casr, late 
marſhall of B. R. that the heir may be only charged, and he ſhall 
not have contribution againſt purchaſors; for though i in the cate 
of recognizance, ſtatute, or judgment, the heir is charged as ter- 
tenant, and not as heir, as appears by 27 H. 6. Execution, 135. 
15 E. 3. tit. Age, 95. becauſe by the recognizance or ſtatute 
the heir is not bound, but the conuſor grants quod dicta pecuniæ 
ſumma de terris, fe, levetur, yet he ſhall not have contri- 
bution againſt a purchaſor, contrary to the opinion of Finchden 
in 48 E. 3. fol. 5. b. 

22. But yet in ſome cafes the heir ſpall have contribution, and 
ſhall not be ſolely charged; as if a man is ſeiſed of tes acres, the 
one of the nature of Borough-Fngli iſh, and binds hin: ife If in a ſtatute or 
recognizance, or if judgment in debt is given againſt him, and he 
dies, leaving iſſue two daughters, who make partition, in this caſe if 
one only is charged, ſhe ſhall have contribution; for as one 
purchaſor ſhall have contribution againſt er, and againſt 
the heir of the conuſee alſo; ſo one beit ſhall have rontribation 
againſt another heir; for they are in æquali jure, reſolved, 

3 Rep. 12. b. in Herbert's caſe. 

23. If there are grandfather, father, and tus daughters, and 
Jude ment is given for debt or damages againſt the grandfather, and 
he dies, and the father dies, one of the daughters being within age, 
and the other of full age, and pai Tition is mod. the eldeſt daughter 
ſhall not be charged ſolely, but ſhall take advantage of the infan- 
cy of her ſiſter; for both heirs ſtand in the ſame degree. 3 Rep. 

73. a. by the reporter in Herbert's caſe. 
234. Se if one be bound in a recognizance, and has two daughters, 
and dies, and they make partition, the one ſhall not be ch: rged 
ſolely, but ſhal! have contribution, and if the one is within age, 
the other ſhall take benefit thereof; becauſe in ſuch cafe, !horgh 
ſhe is charged as tertenant, yet ſhe ſhall rave her age. 3 Rep. 13. a. 
by the reporter, in Herbert's caſe. 

25. If a man is bound in a fatrute er recognizance, and after kis 
death ſome of his land deſcends to the heir of the part of the father, 
aud fame to the heir of the part of the mother, one only thall not be 
charged, and it he hy he ſhall have contribution againſt the 
other. 3 Rep. 13. a. Þy the reporter, in Heroert's cale. 

26. A ſuit was for average of a „p robbed of certain goods, 
ſhipped at Briſtol to Galicia in Spain. Dr. Dale, Maſter of the 
Requeſts, ſuid, that by the civil law average 1s nt de unlſs the 
goods are to off in 3 a manner, that thereby the refalue in the ſhip 
1. Ja ved. as 1f gcοαßs of one of the merchants arc wag into the fea 
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Jnavis evandi cauſa, then all the other merchants ſhall pay aver- 
age, becauſe thereby all the reſidue is ſaved; ſo if parcel is by 
compofition given to a pirate, to ſave the reſidue; but not if a pirate 
takes parcel by violence; for in ſuch cate average ſhall not be 

aid for it. But in the principal caſe the merchants * having aſ- 
tented, after the ſhip was robbed, to pay average, it was decreed 
for the defendants. Mo. 297. pl. 442. Paſch. 32 Eliz. in the 
Court of Requeſts. Hicks v. Palington. 

27. If a man grants a rent-charge out of all his lands, and 
afterwards /e!ls his lands by parcels to divers perſons, and the gran- 
tee of the rent will from time to time levy the whole rent upon 
one of the purchafors only, he ſhall be caſed in Chancery by a 
contribution from the reſt of the purchaſors, and the grantee 
ſhall be reſtrained by order to charge the ſame upon him only. 
Cary's Rep. 3. | | 

28. Sir Edmund Morgan married the widow of Forteſcue, he 
had his wife's lands diſtrained alone by the grantee of a rent-charge 

from her former huſband, and therefore ſed the grantee in Chan- 
cery, to tate a #atable part of the rent, according to the lands he 
held ſubject to the diſtreſs, and notwithſtanding the Ld. C. J. 
Popham's Report, who thought this reaſonable, the Lord Chan- 
cellor Egerton would give him on this bill no relief, but ordered 
that he ſhould exhibit His bill againſt the reſt of the tenants and grantee 
both, the one to ſhew cauſe why they thould not contribute, the 
other why he ſhould not accept of the rent equally ; otherwiſe it 
was no reaſon to take away the benefit of diſtreſs from the gran- 
tee, which the law gave him. Cary's Rep. 32, 33. cites 7 June 
1603. | 
Moe A collector of a fifteenth may levy all the tax within one toꝛun- 
Vip, upon the goods of one inhabitant only if he will, and that in- 
habitant ſhall have aid of the Court to make each other inhabi- 
tant contributory ; per Tanficld Ch. B. which was granted by the 
Court, Bromley being abſent. Lane, 65. Trin. 7 Jac. in the 
Exchequer. Anon. | 
30. If a lighter, or a ſhip's beat, into which part of the cargo 
abourd ic uniaden for the lightening of the ſhip, ſhall periſh, and the 
ſhip be preſerved, contribution is to be made; but if the hip be 
caſt away, and the lighter or boat prejerved, no average or contri- 
bution is recoverable; for contribution may not be had in any caſe 
but where the ſhip arrives in ſafety. Law of Trade and Com- 
merce, 118, 119. | 

31. Where paſſengers caſt goods out f a ferry beat in caſe of a 2 Bulſt.280: 
tempeſt, which they may do for preſervation of their lives, the 8. ph mar 
owners ſhall have no remedy, unleſs the boatman ſurcharge the TO” 
boat, when they may have their action againſt him. Law of Rep. 79. 


l ; ; pl. 23. The 
Trade and Commerce, 119. | caſe of 


Graveſend barge, S. C. & S. P. 


32. Conuſee of a fatute comes to have part of the lands charged, 
he cannot require contribution, though he grants over, and the 


Linds of all pther the feoffees arg diſcharged, though ſuch as are 
or 
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or remain in the hands of the debtor himſelf are chargeable 
Hob. 45, 46. pl. 50. Fleetwood v. Aſton. 

33. Heir ſhall not have contribution but againſt the other 
heirs; per Jones J. 3 Bullt. 320. and per Doderidge J. 321. 
Hill. 1 Car. B. R. in caſe of Boyer v. Rivett. | 

34- How far the Court will reſtrain a herd 725 difirein for rent 
where he pleaſeth, but for the preſent thinks fit that there thould 
be a contribution. Toth. 103. cites Mich, 3 Car. Hall v. 

Otfley. 

3 4; If after liberate a feoffment is made of part t9 A. and part ta 
B. the one ſhall not have contribution againſt the other; per 
Jones J. Lat. 274. Mich. 3 Car. : 

36. If a purchaſer has cauſe of contribution, and makes feoT- 

ment, His jefce ſhall not have it; per Jones J. Lat. 274. Mich. 

Car. | | 

| : 37. In an Engliſh bl againſt the defendant, as executrix of her 
huſband, 10 have contribution, the caſe was, that the plaintiff in 
this cauſe, and the teftator, were fheriffs of Middleſex, and that there 

L 565 ] had been a recovery againſt them for an eſcape in the teftator's life- 

time, and 5ool. damages recovered, which the plaintiff in this 
cauſe had paid and ſatisfied, to which the defendant ought to con- 
tribute, as the bill ſuggeſts. The Cœuit doubted hereof, the caſe 
being primz impreſſionis, and reſembled it to the caſe of two 
joint obligors; but what became of it non conſtat. Hardr. 164. 
pl. 4- Hill. 1695. in Scacc. Philips v. Biggs. 

238. 16 & 17 Car. 2. cap. 5. %. 2. When any judgment, ſtatute, 
or recognizance ſhall be extended, the ſame ſhall not be avoided or delay- 
ed by occaſion, that any part of the lands extendible are omitted out of 
fuch extent, ſaving always to the parties, wheoſe lands ſhall be extended, 
their remedy for contribution againſt ſuch perſons, wheſe lands ſhall be 
emitted, | 

39. S. 3. This aft fha!l not give any extent er contribution againſ? 
any heir within age, during minority of ſuch heir, in reſpect of any 
lands deſcended, 

40. S. 4. Provided that this act extend only to flatutes for payment 
of monies, and to ſuch extent as ſhall be within twenty years after 
the flatute, recognizance, or judgment had. | 

41. This act ball continue for 3 years. Made perpetual by 22 & 

| A | 

And if de- 1 Devifee for life, remainder in fee of lands, charged with 5001. 

Ves for ie and for default of payment the ſame was limited to the perſon to 

peed whom the 500 l. was payable. Decreed one third to be paid by 

remainder, the deviſee for life, and two thirds by the remainder-man 1n fee. 
paying de Fin. R. 231. Trin. 27 Car. 2. Hayes v. Hayes. 


whole, to 

have the whole eſtate, Ibid, Chan. Caſes, 223, 224. S. C. But if tenant for life can prove 
that it was the intention of the deviſor, that tenant for life ſhould pay nothing, it was admitted to be 
material. Fin. Rep. 221. Trin. 27 Car. 2. S. P. as to the one third to be paid by tenant for 
life, and two thirds by him in remainder, in caſe of Corniſh v. New, 3 Chan, Rep. 131. in 


caſe of Orby v. Mohun, S. P. 


Or if E. 43. A. charges land with payment of 30 J. a-piece to B. and C. 


foul t at their reſpective ages of twenty-one, and limits the land over on 
12 defaulr 


the whcic, 
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. 5 | | ; : 
apt of payment, but /f either die before taventy-one, her legacy to EIN 
. 1 114 bo 
9 to 7055 m A. deviſed the lands. D. deviſed the lands fo OS” 
char rol to E. fer life, remainder to F. in fee, and made E. executor. egainſt F. 
" creed that F. owe contribute two thirds towards payment of u ey . 
mois De la- 
the legacies of 50 I. Fin. R. 304. Trin. 29 Car. 2. Peachy v. taged. Ibid. 


44. Land is mortgaged to A., then to B., then to 8 5 A. ſites to 
redeem and try his debt by decree, C. A. and B. ſhall be bound 
by the account w nich A. made in his ſuit, and pay, cr contribute 
to the charger of ſuit, if made without fraud or ee, 2 Chad 
Caſes, 32. Trin. 32 Car. 2. Williams v. Day. 

45. If the portion of any one lay on or out of Bl. Acre or other 
particular fund by itſelf, and the others out of V. Acre. or any 
other fund, each mutt bear his own loſs; agreed at the bar. 
2 Chan. Caſes; 132. Hull, 34 & 35 5 Car. 2 2. Tilfley v. Throg- 
morton. 

46. Lands in mortgage were de i/>d 70 A. for life, remainder 10 
B. and his heirs. 4. enters and takes an a :gnment of the mortgage 
in a truflee's name. A. died within one year, B. brought a bill 

againſt the executor of A. to redeem the mortgage, and ] his coun— 
ſe] inſiſted, tliat B. ought to P ay only two thirds of what was due 
on the mortgage, and the other third to be allowed by A.'s ex- 
ecutor, by reaſon that A. enjoyed the profit 8 during his life. 
The Court ſaid, that had B. come to redeem in A.'s life-time, then 
A. ſhould have allowed a proportion of the money with relpect to 
the value of their ſeveral eſtates; but A. being now dead, and 
having enjoyr d the eſtate but one year only, the defendant mult 
make an allowance only for the time that A. enjoyed the eſtate. 
Vern: 404. pl. 376. Trin. 1686. Clyat v. Battiſon. 

47. A. on his marriage with B. agreed and gave a land to ſettle | 566 ] 
particular lands on the wiſe, and the iſſue of the marriage, and 8. . per 
afterwards aliens part of thoſe lands; A. dies. Finch C. decreed 3 on 
the jointreſs to have the deficiency of her jointure made good out pay one 
of the inheritance of the lands remaining unfold. But Jeftries C. 
reverſed that decree, for the jointreſs and children are equally e 
purchaſors, and they mult bear the loſs in proportion, Vern. 440. to pay tuo 
in pl. 412. Hill. 1686, Carpenter v. Carpenter. dete = 


218. 221. 13 Car. 2. in calc of Rowell v. Walley, 


48. A. B. and C. aꝛbere hound in a bond, A. being principal and B. 
aid, C. ſureties; afterwards J. S. becomes bound to the obligee, 
that if the other three did nat pay according to the condition of the 
1 that he would pay. A month after B. one of the labs ſure- 

ries, pays the money, and prefers his bill againſt the 70 ith ma for 
ron!ribution, and the queſtion was, whether he ſhould be bound to 
contribute, he being but a ſupplemental lecurity ? and the Maſter 
of the Rolls ſeemed to think that he ſhould. 2 Freem. Rep. 97. 
pl. 107. Trin. 1686. Cooke's calc. 

49. A. covenanted to ſettle 1001. a year annuity out of lard on B. 
having no land at the time of the cov _— but ofterecards purchaſes 
land in S. and D. and then deviſes S. to C. and dies, without ſets 

Vol. V. | | 1 | tling 


566 Contribution and Average. 


tling the annuity. D. deſcends to the heir of A. Decreed that 
D. and S. thall both be liable to the annuity, but that C. ſhall be 
reimburſed out of D. which deſcended to the heir. 2 Vern. 97. 
pl. 90. Patch. 1689. Took v. Haſtings. 
o. A term was conveyed in truſt to raiſe 500 l. a-piece for 
B. C. and D. to be paid at their reſpective ages of 21 years, re- 
mainder 70 G. r {:je, remainder 1% his Hit for in tail, remainder 
over. Decreed that G. pay jJool. and thoſe in the remainders 
8001. and ſo G. be let into poſſeſſion, and whereas 500 l. only 
was now due, and the other not in ſeveral years, if the other 8001, 
ſhould become payable in the life of G. then G. ſhall pay it, but 
in ſuch caſe the term for 99 years ſhould ſtand his fecurity 79 
reemburſe him again. Ch. Prec. 21. pl. 23- Bll. 1690. Rives v. 
Rives. 
2 Vern. 267 51. If an fate in mortgage be ſettled on A. for life, and then an 
21.255, B. in tail, or in fee ; tenant for life ſhall bear two fifths of the 
ti — principal and intercit, and the remainder-man three fifths. Chan, 
$. ©. de- Pee. 44. pl. 43. Paſch. 1692. James v. Hales. 


Ereced ac- g 
cording v, and whereas the tenant for lite had cut down timber without having any power to commi: 
Walle, he was decreed to account for the timber, and that what he had raiſed thereby ſhould be taken 


424 


as io muck in part of what the rcmainder- man was to pay towards dilcharging the incumbrance. 


2. Upon an order for contribution to the relief of a poor pariſh, 
it was ruled, that the juſtice may either charge particular perſons, 
or the whole pariſh, and they levy it, but here a ſum in grofs was 
laid for a whole year, which (it was objected) was unreaſonable ; 
for their ability might change; but the order was confirmed. 
Cumb. 309. Mich. 6 W. & M. in B. R. The King v. Knight- 
ley Pariſh in the Ifle of Wight. | 
53. An eſtate in jzinture was ſubject to a merigage. Reſolved 
that the jointreſs, and the reverſioner, muſt redeem in propor- 
tion, viz. the fciutreſs one third part, and the reverſroner tuo thirds, 
and that hath been the proportion uſual in this court, to charge 
the eſtate for life with a third; but it ſeems hard, becauſe now an 
eſtate for life is worth nine or ten years purchaſe, whereas for- 
merly it was worth but ſeven. 2 Freem. Rep. 210. pl. 284- 
Hill. 1696. Flud v. Find. 5 

567] 54. And foit is if an ate ſubje ta a mortgage is deviſed to A. 
1 for life, remainder t9 B. in fee, there they may redeem in propor- 
tion, viz. A. one third, and B. two thirds. Ibid. N 
55. Two ſeveral eflates, one in the ſeiſin of A. for life, and one 
of B. for life, are ſubjected to the raiſing of 20001. for a poriis7 
or a daughter, by a term of 509 years, io commence after the reſpective 
death of A. and B. A, died ſirſt, and that eſtate by limitation of 
the ſettlement came to R. The daughter brought a bill for the 
20001. againſt R. who paid it. Afterwards B. died, and the 
fee-ſimple of that eſtate de/cended to the daughter. R. ſhall have 
contribution out of the eſtate of B. deſcended to the daughter, 
in proportion to its value; A.'s eftate to be valued as an eſtate in 


poſſeſſion, and B.'s citate as in reverlion z per Somers C. * 
. Wil 
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with Maſter of the Rolls. 2 Vern. x 221. FH 
1697. Henningham v. Heaningham, | | 
56. If a manor is held by the ſervice of a bridge, every tenant of the © Mod. 1 50, 
manor i liable to the whole charge, and are contributory among coy 
themſelves. 1 Salk. 358. pl. 5. Paſch. , BK. Ta 
Queen v. Buckleugh (Ducheſo ot). f | 
7. Neverſian expectuut on an eſtate for life was conveyed 70 711 
tees to be fold for pa mond of ſ[pecrfic debts, and ut any turplus, to 
go to his heirs, executors, and admimicrators. A. married the 
heireſs, and be huſband gt a conveyance from Ie trujices to him and 
his heirs, and paid ſome oi the debts. Lhe Heir died without iſſtte, 
and her heir brought a bill. for a reconveyance, ſurmiſing that ſuf- 
ficient \had been raifed for payment of the debts out of the rents 
and profits. The huiband infiſted that hy wife was as tenant in 
fee-fimple, and what rents he received were in her right, and he 
has a right to retain them; but decreed that he ought to have 
paid the inereft aut if the profits, and ſhall not ſuſfer the debt to 
increaſe, and that he account accordingly. 2:Vern. 566. Mich. 
1706. Brompton v. Alkis. . 
| 58. Some perſons ted cut a privateer in the French war, and 
by commiſſion by letter of marque from the Duke of Savoy, ſent 
her to cruize in the 'Mediterrznean, where ihe 4%% a French fhip, 
in which were ſeveral Turks and Tripolins, and their effects, but the 
captain ſet the perſons on ſhore, detaining ſome of their effects. 
'Fhe matter coming into the admiralty, the ſentence was, that 
the ſhip and goods were not well taken by an Englihman, and 
Englith veſſels, there being no commithon from the king, but 
only from the Duke of Savoy, and therefore it the caption was 
lawful, yet it was a perquiſite belonging to the Lord High Ad- 
miral; and alſo, becauſe tlie Tripolins being i peace with Eng 
lund, their goods and effects were not to be ſciſed by Englith 
ſhips or men. After this ſentence, the captain having agreed 
the matter with the conſul of Tripoli, and having obtained a 
grant of the ſhip and goods from K. William, brought his bill and 
obtained a decree for tauo thirds of the value of the ſhip and goods, 
each part-owner to pay according to the quantum of his intereſt,” and 
if any were inſolvent, the liſs to be borne by ſuch as were fſelbent, 
with-intereſt and coſts. 2 Vern. 592. Mich. 1707. Walton v. 
Hanbury. : e | 
59. A. ſeiſed in fee of the manors of B. and C. mortgages B. for 
4000/7. and by will charges all his real eflate with payment of his ' 
debts, and deviſes B. to F. S. and C. to M. R. and dies. J. S. to 
whom A. deviſed B. ſhall compel W. R. to whom A. devited C. 
to contribute to the payment of the mortgage on B. 6% in caſe 
the ⁊uill ſhould prove wid, then there thalt be no contribution. 
Wrs.'s Rep. 505. pl. 146. Mich. 1718. Carter v. Barnardiſton. 
60. By marriage articles it was agreed, that 6000 J. in the hands 
of the truſtees ſhould be laid out in the purchaſe of lands, to be ſettled 
on the huſhand for life, remeinder io the wife for life for her join- 1 
ture, remainder % the firſt and every other ſon of that marriage 77 | 
tail male ſuccethyely, chargeabie with 2000 /, for younger children, 
| | : 


Gibb, 12 7o 
S. C. 


1 remainder 
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remainder # the huſband in fee. The marriage took effect, "_ 
the 60001. being veſted in lottery annuities in the year 172 
with the conſent of the huſband and wife, was , eb/cribed by he 
truftees into the S. S. Company, purſuant to the aft of parliament, 
which impowers and indemnifies truſtees for fo doing, upon 
which there happened a loſs of near 3090 1. 

Bill was brought by the only ſon of the marriage againſt the 
truſtees, his father, and mother, and four infant , for an 
execution of the truſt. 

One point was, how, and in what manner, and by whom, the 
loſs in the truſt money ſhould be borne? Lord C. King was of 
opinion, that the loſs upon the principal ſum of 6020 l. ought 
to be borne in proportion, or average by all the children; He 
less happening under the directian of an act of parliament, the truſtees 
are not liable to make it good, and it 1s plain by the articles, 
that the parties intended two thirds for the eldeſt fon, and one 
third for the younger children, but if the eldeſt fon ſhould bear 
the whole loſs, it would be juſt the reverſe, the eldeſt fon 
would have but one third, and the younger children two thirds. 
And decreed that the e oo bear tao thirds of the liſe, and the 
younger children one third, according to their ſeveral proportions in 
the money, and referred it to the Maiter to have a ſettlement 

made accordingly. MS. Rep. Trin. 3 Geo. 2. Canc. Cham- 
berl v. Cl ambe T3 | | 

„me 61. Lease of a coul mins ta A. reſerving a rent; A. the leſſee 
Rep 404 in declares kimfelf a trujfuce jor five perſens, to each a fifth. The jive 
ag. ore partners enter upon wwirk, and take the profits of the mine, which ap- 
repo er, 
ſavs, that in Terwards becomes unprofitable, and the Leſſee inſotvent ; the ceſtuy 
Trin. term que. truſts are not liable, but for the time during which they 
4 þ took the profits, 3 Wins.'s Rep. 402. Mich. 1735. Clavering 
* © s by V. Weſtley & al. 

25 4 b*<iore 

the Ld. Ta bot, who drcreed one R. the ſeſſce /who male default) to pay the plaint'ff the contribution 
monies he had received trom each of the ceſtuy que truſts, towards working and carrying on the coal 
mine; and if that ſh uld prove not ſuthcient, the ceſtuy que truits that were living, and the repiefen- 
tatives of Ich 25 were dead, and wno were ail before the Court, to contribute each one fiſth tywards 
fatistying the plaintiff the arrears of rent twat had incurred during tne time they had concerned them- 
ſelves ia taking the profits. The plaiatiff to have back the 191. depoſits 


For more of Contribution and Average in general, ſee Charge, 
Frevitc, Worrgoage, Payment, Rent, Surety, Trade 
and Navigation, Crelpals, and other proper titles, 
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Conulante of Pleas, 


(A) Franchiſe, 
At what Time to be demanded, 


fi. TF a franchiſc be granted to a vill, that aff; es of land wWIthin 
the vill Hull not be talen out / the vill; if an affije be 
brought crut of the vill, and the alliſo is awarded for default of the 
tenant, * the bailiff of the vill thall not have the franchiſe if he de- 
mands it after. 20 All. 13.] 

awarded, and the court ſeiled befere th. demand. 


and could not have it, 4ccauſe the offije did not appear, 
2 . . 0 * = 1 - . ir 
quære de rigore juris. Br. Aſſiſe, pl. 33. cites 12 Aff. 6. 


2. Where the court is ſuffered de be ſeifed, as by award of Pro- 
ceſs, or by award of aſſiſe, or ſuch like, the lord of the franchiſe 
ſhall not have conufance of the plea by reaſon of his laches. 
Br. Laches, pl. 1. cites 3 H. 6. 10. 5 a | 

3. If bailiffs, who have conuſance of pleas, er Me to paſs 
evithout demanding the conuſance, yet they may have the conuiſance 
in another afſiſe. Br. Laches, pl. 2. citos 3 l. 6. 14. f 

4. And where eriſf returns mandavi bullivs libertatis, Kc. qui 
habet return' brevium & executiones eorunden gui nom mibi dedit 
reſponſum, by which vin cmtas iffues, yet in another action the 
bailiff ſhall have return and ſervice of the writ, notwithſtanding 
his laches in the other. Br. Laches, pl. 2. cites 3 H. 6. 14. 

5. The Id. was ouſted of his conutance becauſe it was not de- 
manded till after imparlance; reſolved; and though ſome bare 
ſeemed to make a difference between plea pleaded to the purifdic- 
tion by the defendant, and by a ſtranger, as in the principal 
caſe, yet it ſeems there is no difference, and that the lord cannot 
plead it after imparlance. Sid. 103. pl. 9. Hill. 14 & 15 Car, 2. 
B. R. The Bithop of Ely's cafe. 


Fol. 489. 


Br. Conus 
lance, pl. 35. 
cites S. C. 
acco.dingly, 
by :calon 
t:iat the aſs 
file was 


In , the baihff of S. demanded conulance, 
and thee Conulance was not granted; but 
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2 Inſt. 130. 
ad finem, 

S. P. and 
cites S. C. 


2 Inſt. 130. 
ad finem, 
S. P. and 
cites DS. Co 


Lev. 89. 

SS. ©. and 
1wildcen I- 
he'd accords 
in ly; but 
uf on Citing 
40 E. I. 2. 
11 H. 4. 41. 
b. 43. b. 
Mich. 


6 H. 7.6, Mich. 9 H. 7. 6. Trin. 6 H. 7. 17. that though the party cannot plead to the juriſdie- 
tion after imparlance, becauſe he has by his imparlance admitted it, y=t the biſhop who is a ſtranger may 


demand it at any time; Windham J. inclined to be of that opinion; fed agjornatur. 


made after impatlance is too late; per tot. Cur. o Mod. 129. Hill. 11 Ann. B. R. Cambridge 
No claim can be made by the univerſity after impariance; per Holt Ch. 
S. P. per Cur. Barnard, 


Univerſity's) cate. 
e = _ 4 W. & M. in caſe of Parker v. Edwards & al'. 


claim 


Rep. in R. R. 66. Trin. 2 Geo. 2.——But in ſuch cale privilege was allowed; per Cur. Godb. 404. 


Fl. 485. Paich, 3 Car. B. R. Fryer v. Dew. 


. 
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(A. 2) The ſeveral Sorts of Conuſance of Pleas, 


and the Diiterences. 


2 Mod: There are three forts ths inferior juriſdiions 5 one whereot is 
teuere placita, and this is the loweſt ſort; for it is only 2 


— 2 Lord 
concurrent jur! iſdiction, and the party may ſue there, or in the 


836. S. C. king's Courts it he will. The lecond is £911efance of plas, and by 
1 this a riglit is veſted in the lord of tl. e iſe to hold the plen, 
Cb. I. abd "me is the only perfon who can take advantage of it. The 
pip Mod. third 1ort is an exe: pt artet 1, As where the k! 8 grants 
i great City, that the inhabitants thereof ſhall be ſued within 
their city, and not elſewhere, this grant may be pleaded to the 
B. R. Arg. juriſdiction of t!.is Court, if there be a court within that city 
een ary which can hol: 4 5 of the cauſe, and 0 body can take ad: antago 
actendant, Gor if he will bring certiorar!, 


ver h v of of 7.215 "he '2 lege „ but 
Campbridze, that will remove hs cauſe, but he may waive it if he ill, 10 


C1; ices ce i 
that tlie priviiege is only for his benefit. 3 Salk. 79, 8o. pl. 4. 


cours in 


1 manrers Hill. W | Ann. B. Ie Crolle V. Sn lith. 


2nd cites 

Hr 50s, Kc. pl. Co Paſch. 21 Car. in the Exch zequer, ] and ſays , the difference between cogni! 
Naciteram <vithout xo lu fence arg rds, ard when with, is not, that the laft has ® an exclufive juriſdictio 5 
and the t rn er not; 2 rc gnitio placiturum does, ex vi termini, exciude ail other courts, and Imports 
the wo: ds. et 2971 = bi, but 8 difference is, that -e former muft be local, confined to ſome place; 
tte lat er . y Hllu toe t je „and be as to place ui.iverſal. 2dly, In the former, if the lord ara ve bis 
F e re fe. be regem, and Proce: eines ſhall begin whe: re they left off ; but in the latter, 
in ce f waivr, © the 1 . 47 the pr ceedings in the court excluded by this juriſdict on muſt begin de 
. Zdly, The former is for the advantage of the lord only, and therefore the lord only can El m 
it, and not the pa:ty; but where there ate excinfive words, the party may claim it as well as the lord. 


P 7 


. . in 3 H. 7. tel. 10, 11, 12. thele differences are fully and clearly laid down. 
. Conufance of pleas in that one living within the juriſdiction, 
mal implead another within it for a cauſe ariſing there; per Holt 


Ch. J. 12 Mod. 643. Hill. 13 W. 3. in caſe of Croſs v. Smith. 


(B) Of what AQtions Conuſance may be granted. 


4 Br. Co- Lü. H grant of conuſance in a quare iin pe edit is void, for 
nulance, the franchiſe cannot do right therein, ſcilicet, fend a writ 


pl 22. ies to the biſhop + 44 E. 3. 29. b. 38. i4 5 . 50. Af. 9. 
ng per Rin. 4 26 Ed. 3. 73. b.] 


by Nirton. 

1 Titzh. Conuſance, 1 oY. Cites S. C. & S. P. by Thirn. - Br. Conuſance, pl. 8. cites 
E. 3. 2. 8. P. Dal. 12. pl. 20. Paſch. 7 E. 6. Anon. S. P. — Fitzh. Conuſance, 
p 41. „ Paſch. 15 E. 2. S. i. per oe. Co. Lift. 134. b. in principio, S. P. — 

4 Le. 237. pl. 377. Mich. 5 Jace S. P. Jenk. 95 pl. 66. S. P. — Gilb. Hiſt, of 


. 3. 1 56, 5. P. 


In a recor= [ 2. At common law conuſance miglit be granted in a recordar: 


bb of or replevin, 38 Ed 3. 31.) h 
[ [3- ut gs raiſe it is nie after the flatute, which provides, that 


francluſede- 
mad the i the plaintiff be nomſuit, a fecoud deliverance fhall be granted, and 


e the franchuic bath not power to grant it, therefore there w _ 
G 
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be a failure ef right if he ſhould have conuſance. 38 Ed. 3. 31. fad, they 
ds | could not 
Quzre. ] have conu - 
ſance, becauſe ſecond detiverance is given by the ftatute, which they cannot make upon nonſuit of the 
plaintiff, ſo that they canne do night as the king's court can. But Knivet ſaid, that where they 
might haye conulance ve ore the fttatute, they mall have it now; for the ſtatute does not ouſt it. But 
pe: | horp, they tha'l 4 t ave !t, becauſe they cannot make the tame proceſs which is given by the 
ſtatute, but Brooke {avs quiere 3 to! t tees, that where they had conulance of the original befare, the 
ſtatute extends to them to make new piocels, Br. Conuſance, pl. 23. Cites S. C. — The original 
fa justice, and is not returnable, and in a juſticies no conuſance cau be 
d condlance, but he that hath a court of record, and of a plea in a 


writ of repieg” is in nature 
demanced, becauſe none can dema 


court of record; but the c unty court, thouyn the plea be hoden therein by juſticies, the king's writ, 
yet it is no court of record, for va gud ment therein there Heth a writ of Falſe judgment, and not a 
writ of error; alto, if the her th ud giant the conuſance, be could not award a re-fummons, and 


the lord of the franchite nd mand conuſance in a replevine 2 Inſt. 140. 
aule it the plaintiff be aonſul ed, a ſecond deliver- 


Conuſance ſhall got be anten repleving bec 
dy. Gb. Hiſt. of C. B. 156. 


ance ſhall be granted, Which the tranchiſe cannot 


[4. It ſeenvs that conuſance may be granted 0 le vy fines in a fran- Br. Conu- 
hiſe? + (+ ha ſance, pl.29s 
chiſe; admitted 44 Ed. 3. 29. 38. if the grant had been ex- eee 


preſ!y.] 44 E. 3. 28. 
8. 1 and 
£3 24 E. 3. 37. S. P. in both which it ſeems that they cannot have conuſance of levying 
fines, witnout exarcls words in the Fitzh. Conuſance, pl. 30. cites 44 E. 3. S. C. and 
ſaye, that it ought to be Iveciabky mentioned in the charter, if the tranciile would take any advantage 
of it Br. Fine, pl. 2%. ce C. —— Sec (= pi. . S. C.--——» A fine cannot be levied to 
have the force f a final cricord by any that bath | power tepere placita, but only before the juſtices of 
wihilit they tod) and not elſewhere, faith this act, and 


EE 
ET Alito 
- 


the “ court of C. B. or betore jultices in eyre { 
therefore the king cannot grant power to hold plca for the 1 of lines againit this negative —_— 
2 Inſt. 51 5. . - = 
1 3 [ IF 14 
[ 8. HOI :annot be granted to a lord in ancient demenſa: COIs 
{hail nod be 


of writs of avaſt e and red. %, tor there wants ſuch judge as end in 


ouzht to be in ſuch actions, ſcilicet, the ſheriff, 1 H. 4. 5.]J ation of 
waſte, be- 


cauſe . court can award action of waſte but the king's court; per Cur. Dal. 12. pl. 20. Paſch. 
4 A 2. Fit 2h. Conuſance, 6 —— Gilb. Hitt. ot N B. 1 56. S, P. 


7 E. 6 . cite; Frin. 
In r difeiſin conuſance ſhall not be granted, becddſe the defendant cannot be awarded to priſon there. 


Dal. 12. pl. 20% Paich. 7 E. 6. 4 L8. 237. in pl. 377. Mich. 5 Jac. S. P. ſaid. 


27 


6. In awrit of right after battail Joinedy a man ſhall not have 
conuſance ; becauſe hs cannot try the iſſue by battail z per Kir- 


ton, Br. Conutance, ps 2. cites 44 . 28. 
. in admeaſorement 7,  pajſire conufance thall not be granted, Gib. Hiſt. 
bees no writ de ſecunda ſuperoneratione can be granted there. AP 


Dal. 12 — pl. 20. Per Cur . 1 a 'h. 7 L. 6. 
8. In attaint upon a ver 4: in Norwich, u upon the ſtat. 23 H.. 98, 


againſt a citizen there, the corporation demanded conuſance by 99. pl. 143. 
charter of E. 4. de omnibus placitis & attinctis, and the charter e - 
cordingly; 


Was e e by E. 6. but the conuſance was denied; for the for the char. 


words of the ſtatute are, that all attaints ſhall be "ie in B. R. ter of E. 4. 
Was Con 


or C. . andi in no other court. D. 202. b. pl. 70. Trin. 3 Eliz. n 
Clovil's caſe. general 
words only 


in 3 E. 6. and there are no words of non obſtante aliquo ſtatuto, &c. and in the ſtatute of 23 H. 8. 
anf was revived again, and a new 


there is no proviſo for Norwich ; and th1s ſtatute -xpingd 7 E. 6. 
Bendl. in Keilw. 2100 


one made 7 E. 6. and fo this ſtatute was made after their i 
b. pl. I 0s Is Go 


9. Lord Anderſon, Ch. J. of C. B. brought rreſpaſ by bill for 


breaking! his houſe, in the city 9 of Wercefter, againit A. a citizen 
1 | there, 
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there. The corporation preduced a charter granted them by E. 6, 


and demanded conuſance of ples ; per tot. Cur. it thall not be 
granted; becauſe 7Zhe pr 1 lege of C. B. awherecf the plaintiff is a 
Pr anc! val 2 Nous is more an 5 than the patent Iwhere p91 the Conus 
ſauce is demanded ; for the juitices, clerks, and attornies, ought 
to be here attending their offices belonging to them, and ſhail 
not be ed or compelted to implcad others elfen here than 
in this court; and this privilege was given to C. B. upon the ori- 
ginal erection thereof; per tot. Cur. and the conuſance was de- 
3 Le. 149. pl. 198. Mich. 29 Eliz. C. B. The Lord 
Anderſon's caſe. b ; 
10. If the king grants conuſance of pleas, grantee ſhall not 
have cognizance of 2 Je, rediſſeiſin, Sc. fic dictum fuit. 
4 Le. 237. pl. 77. Mich. 5 Jac C. 
But Berdl. 11. K. H. 8. by letters on nt of the 14th of his reign, and 
35s 234e confirmed Gy par: rament, granted to the univer ,, Oxford conuſance 
—_ of pleas, in 20 a ſcholur or ſervant of a coll. ge ſhould be party, 
16 El'z. ita gizd juſiiciarn de utroque Ban fe non iutromittuut. An attorney 
Meese, of C. B. ſued a ſcholar in C. B. for tattery ; per Cur. this ge- 
v. Hare. neral grant does not extend to take away the ſpecial privilege 
wood, an of any court without ſpecial words. Litt. Rep. 3043. Mich. 


ragen of 5 Car. C. B. Oxford (Univerſity's) caſe. 
C. B. in 
action of battery, the conuſance was granted to the biſnop of Bath and Wells. 


12. If a ſchalar of Oxford, or Sam be (ed in Chancery 
fer a ſpecial performance of a contract 15 lei ſe lands in Middieſex, the 
univerſity ſnall not have conulance, dees they cannot fequeſter 

] the lands. Giib. Hiſt. of C. B. 157. cites 2 Vent. 363. [Hill. 
35 & 36 Car. 2. in Canc. Draper v. Crowtlicr.) 


I 
Wy 
«.Y 
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E Againſi what Perſons it ſhall be granted. 


see S. C. at I; F a cler of the King's Bench be ſued by bill in Banco Regis, 

e for land in a place where anether hath . of Pleat yet 

pl. z. the conuſance ſhall not be granted, for otherwiſe the otlicers of 
this court ſhould be drawn to attend in inferior courts. Trin. 
4 IF B. R. Butt's caie, per Popham.] 

Put in that If a treſpaſs be brought qwithin a franchiſe againſt a foreigner, 

ue bas no thing within the franchiſe, conuſance ſhall not be 

— hank a N for th; cy cannot oblige a ſtranger to anſwer, who has 


eve of anden nothing within the franchiſe. © Gilb. Hiſt. of C, B. I57. Cites 
70 a 79- 2 At 'K 83. | | 


Ty bs re 
re pre by 
m1 the vther, and therefore b-cauſe the plainti(F might i: in this caſe of battery (though otherwiſe in 


cenſp.racy ) nave bro ugut the action againſt the other, and omitted the foreigner, who was av" a party 
out of ſubtlety to ouit the tranchlie of its conuſance; TOP granted the conuſance. 22 Aſſ. 83. 


The defend. 3. Bill of debt againſ? accountant in the Exchequer, and counted 
ant being in againſt him, and the defendant made no defence, nor other thing, but 


ef 4 N. 4 
in B. R. or frayed the Court to have day in the ſame term, which was granted 


the piain- and entered, and err this 4 came the abbot of Batlel, and de- 
tut t com- manded 


pl. 4. cites S. C. 
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manded conufance of the plea; and per Hutton, upon privilege of mencing a 
Exchequer, or LI of Middl:ex in cuſtodia mariſchalli, conuſance of 7 ry _ 
plea ſhall not be granted ; for this privilege, nor cuſtody, cannot a ee 
be in another court; but the Court was againſt this clearly, and => debtor to 
that the conuſance may be granted upon bill, but becaufe day e e b 
bas taken, and entered to anſwer, though no defence was made, e meg 
therefore the conutance was ouited ; per Cur.. Br. Conuſance, will outt an 

l. , cites & Fl. 7. 9. inferior ju- 
_ 1 are now grown the - way. of ſuing in thoſe courts, Gilb. Hiſt, of C. 1 
Gb. New Abr. 562. S. P. in totidem verbis. 


4. The king grants to the mayor, bailiffs, and jurats of the Kelw. 88. 
cinque ports, that they ſhall t be impleaded for land, or for an be is: Bs 
_=_ a , ; 90. a. b. 
other cauſe arihing there, «//ervhere than before the con}lable of Dover S. c. 
at Shepaay ; this grant does net bind the fing in a caſe where he 
is party; it does not bind the king as to his own caſe in a quo 
warranto, nor in à quare impedit. By all the judges of England, 


Jenk. 190. pl. 93. cites 22 UI. 7. 


(D) Of what Kalion⸗ Conuſance ſhall be ſaid to be [ 573 ] 
| granted zpon a general Grant, | 


[I. JF the king grants to a corporation 2 hold plea of all actions, Br. Patents, 
* _ by I AS * s N fe ) pl. 4. cites 
yet they {hall 7101 have conufance of any plea out of another ras 
court, awithout ſpecial grant of conuſance. 9 H. 6. 27. b.] nor by the 
| word placi- 
tum can a man have aſſiſe; for this is querelaz per Vampage. 


[2. But if the grant be, at they fball have conuſance of all 
aftions, &c. they thall have conufance out of other courts. 


9 H. 6. 27. b.] 


[3. If the king grants conuſance F all manner of pleas, yet the = up 
grantee ſhall nc have conuſance gf appeals of felony. 8 H. 6. 21.] CT, 
| | 18. S. C. & S. P. by Strange. 

Nor ALS 20 / n. II. 6. 21 Br. Cory - 
[4. Nor of appeals f maybe 8 ] . 
cites 8 H. 6. 18. S. C. & S. P. by Strange, unleſs it be expreſſed in the charter. 


[5. If conuſance be granted of all pleas motts inquibuſcungue R——_— 
curiis, & c. they ſhall have conuſance of pleas metis in Banco, or Fel. 490- 
N 1 . : 5 . 1 AY 
Banco Regis, without naming them ſpecially. 9 H. 6. 27. b.] te. eee 
If the king grants conuſance of pleas in quibuſcunque curiis ſuis, the grantee 
ſhall not have conuſance extra Bancum Rggis, without ſpecial mention theieot, becaule it is coram 
rege; per Babington. Br. Conuſance, pl. 27. cites 8 H. C. 18. 


6. If the king grants eonuſance all manner of pleas motir : See ſupra, 
coram quibuſcunque jufticiariis, yet he thall not by this have conu- f Br. Pa- 
ſance of pleas moved in Banco Regis, without ſpecial naming it. tents, pl. 4. 


* 8 H. 6. 21. Contra + 9 H. 6. 27. b.] zur s. 8 


does not clearly appear. 


K 


| t 1 
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Br. Coru- [Y. If conuſance be by preſcription te hold plea by zurit of right 
ee ph oi, 2. 5 
be C. ret, in nature of any ain, they cannot hold ple a of a writ of 
» 2 * 
for when the covenant, for they cannot have a real corit in nature of a perſonal 
' » 11 = 7 — 8 1 
exiginal is wet. 44 E. 3. 37. 50 Aﬀll 9. 
by writ real, a = wt : 
25 writ of right is, this cannot be turned into covenant afterwards, and ſo change it into a plea perſonal, 
anc 0 thereby ievy a tne by writ of right, making proteſtation; per Knivet. But Frooke days, quite if 
t had been fo uſed; for then it trems good. — And the charter uilled, that they ak not be im- 
vleadesd of cc in De. nor in t the ſuburbs of the ſame, nor ot covenant, contract, nor treſpai there, 
but only before the mayor and ba! litt, ot Oxon, niſi tangat nos vc! kaied' ng Gros, & quod Hubeant ex- 
nir A . lacit rum, S guos omnibus aciionibus fac are poſſint per biene de »ecio g er froteftae 
ti” r in Caf! — 12 urgue br: :; ard Je, 7 Knivet, it SA QUE! 171 N, whether t the, may levy tines, 
becaulte 10 is not expretiiy granted; and ſo it ſeems, that by general grant of the king ſuch hings uo 580 
Pais. Idid. Br. es, = 22. cites 44 E. 3. 33. Br. Fines levied, Le. pl. 104. cites S. C. 
& S. P. per Knivet; for the action is real, and che proteſtation is perſonal; and the efore, if it be 
Hot exprelsiy doe a nne, it is a great a eltien. 


2 Inft. 515. [. If conuſance be granted of all pleat, yet a fine cannot be 
S. P. and ' 

« 3 levied there, tor this zs u pleu, but a record. 3 H. 4. 6. dubi- 
king cannot Latur. ] 

g£72n: power 

to ho's plea For the levying of Enos agaĩnſt the negative ſtatute of modus levandi fines, 18 E. 1 
See the notes to pl. 7. ſupra. 

1572 1 

Fer. Cn. C. [$7] If romance of as be granted, and no mention of offiſe 

4 wa 1 he ſhall not have conuſance of aſſiſes. + 12 H. 4. 12. b. 
2 S. P. by 1 26 All. 24. adjudged, becauſe it is not placitum, ſed querela. 
_ — 1 27 2 14 H. . . 33 A {| 30 All. 31. 
1 20 Af. 24. judged, 22 Aff. 49. per 


rulane, 


T3 Br. Conuſance, pl. 40. cites. S. C.——Fitzh. Conuſance, pl. 57. eites S. C. accordingly ; 
fox afic i na common pie, 
| ites 5. C. that where the king granted cognitionem p 
conuſance of aſſiſe, but not by tuch words after time of memory. 

S. C. & S. P. —kitzh. Conulans, pl. 62. c:ics S. C. 


* . = . 
icitorum before time 


8 8. III bie . Jo VU . £6. 
»* Br. Ccnuſans, pl. 40. C Cite: S. C.—Fitzh. Coruſans, pl 27. cites 8 ©. 8. P. 4 Le. 237. 
Mich. © Jac. P. not ſhall ſuch pateniee Old pica cf certilicat;on of ailiſc, Br. 
pl. Coe. cuts 17 E. 1 So 


"atents, pls 42» Cites . | & 8. . 


[10. But upon an ancient grant by ſuch words, (i conufance 
L3E77C25 70 ' . . 7 . 
te bs bad been allowed in an affiſe after memory, as it ſeems the book is 
here cited, to be intended,) he ſhall have conuſance of aſſiſes. 12 H. 4. 13. 
Abe notes 14 H. 6. 12. 30 Afl. 31. admitted. 34 Atl. 14. adjudged.] 

to the plea. ö 

rent before. AM axainſt the abbet of Glaſſenbury, in the county of Somerſet, the at anſtucrad 
by artorncy, and came franchiſe, and fNewed the ch artery by wich William the Conqueror had grant 
ed to his predeceſſors mnem regiam pft & copritionem mmm p. lacitorum, &. that the charter had 
been 4. lerued in a{jiſe before Stout ; per Finclie, the charter is be fare time of memory, and tas not been 
in ſe, ind ty fach words it is not ſufficient at this day, and alſo the abbot himſelf is party. Thorp J. 


$ $5: 


- 


conceffit in caſe of a new charter, but becauſe it had been allowed, and was an ancient charter, therefore 
the conuſance was granted, though the abbot was party; the fcaſon ſeems to be, becauſe it may be held 
Lef.: 2 the fiexward of the abbot, who may be as indiiferent between the abbot and the party, as the king's 
Juices are between the king and his ſubjects, in action between them. Br. Conulance, pl. 48. cites 


34 All. 14. 


Pr, Patents, . So if upon an ancient grant to an abbot, QC. ard habeat 
LI Curiam ſuati regale ui, &c. If conuſance hath been allowed in 


Ge iEe 3. . 
a Aa ſifers 


13 
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 afſiſes, he ſhall have conuſance of aſſiſes. 30 Af, 31. adjudg- , that ſe- 


veral atlows 
ed.] 3 | ances in 
aſſiſe, and ſuch grants there, were ſhewn, and ſo the conuſance was allowed; but Brooke lage, quære 
Br. Conuiance, p. 40, cites S. C. and 'Thorte ſaid, 


legem by ſuch general grant at this day. ———— 
Titzh. Conus 


thot the words Curia regails are better than thote of cognitio cunniun placitorum. 
lance, pl. 62. cites 8. Go & 8. P. by Thorpe. 


. . — 
[12. But upon an ancient grant, if conuſance hath net been al- Br. Conu- 
1 5 7 1282 5 2982572 — — [] Pp \IT* 4718 1. 
lowed in an afjije, though there hath been a general allowance of - 2 5. 
_ * DV * © «Zu * 
libertics, ke ſhall not have conuſance of aſſiſes. Contra 37 Aff. 6. where in 
adjudged.] alſiſe the 
balliff of 
Beverley d-manded conuſance, and ſhewed exemplification of their charter confirmed by this king, 
which wills that the King condefſit pra poſits þre&pjeiure@ wiile de Beverley curiam juam, and ſmewed . 
at anither tin allæabante in.h&c verba, ballivi ville Beverley habeant Iibert' ſuam, and the Court was 
in doubt to ailow conulance, becaule the bailiffs were not thoſe to whom the iberties were granted, but 
the provoſt 3 and after, by aJvice of the other juſtices upon adjournment, becauie their court mal be 
intended to be held by tlreir own ſtew ard or bailiit, conuſance was granted. = Þ iczih. Conuſans, pl. 64. 
Cites S. C. acco.dingly. — Allowance dught to be pleaded to have been made before juſtices in eyre. 
Sid. 103. pl. 9. Eil. 14 & 15 Car. 2. B. R. : 


5 


1 + +} 


(13. If conuſance of all pleas be granted, they ſhall not have * Br. Corn- 


— wo ON . . — ſ. ) Jp py 
conuſance oi ſuch afions which were nt in & at the time, but a 
created after by ſtatute. 14 H. 4. 2. *[20]. 3 

| Conuſans, 
S. C. cited D. 85. a. - 
157. cites S. C. 
5 1 
14. As they ſhall not have conuſance of a zit of maintenance, Br. Conu- 


. 5 - Is CY» ſa 18 . . 
which was by a ſtatute after the grant made of all actions. in 8 &. 


14 H. 4. 20. Fitzh. 


Conuſans, 


S. C. cited D. 85. 


Pr. Conuſans, pl. 86. cites 22 3 As 23. 


1. 22. cites S. C. 8 
Gilb. Hiſt. of C. 


pl. 88. Paſch. 7 E. 6. in the „ 


P. 
B 


pl. 22. cites S. C. Br. Conuſans, pl. 56. cites 22 E. 4. 23. S. P. 


pl. $8, Palch, 7 E. 6. in the Serzzant's caſe, 


[15. The ſame law is of a decies tantum. 14 H. 4. 20. b.] Br. Conu- 
ſans, pl. 21. 


cites S. C. Fitzh. Conuſans, pl. 22. cites S. C. — Br. Conuſans, pl. 56. cites 22 E. 4. 23. S. P. 


[16. The /ame law is of a conſpiracy. 14 H. 4. 20. be] Br. Conu- 


| | ſans, pl. 27. 
Cites S. C, ——Fitzh. Conuſans, pl. 22. cites S. C. 


[17. But where the afim was at common law, and is given 290 - "joy 
ans, pl. 21 


againſt a perſon by another name than was before the grant of co- tes S. C. 


nuſance, as an action of deb? againſt an adminiſtrator, there they Fitzh. 
ſhall have conuſance. + 14 M. 4. 20. b. 1 22 E. 4. 23+] e- 

8 22. Cltes 
S. C.——8. C. cited D. 85. a. Paſch. 7 E. 6. in the Serjeant's caſe. } Br. Conuſans, 


pl. 36. cites S. C. S. C. cited by Hobart Ch. J. Hob. 48. Güb. Hiſt, of C. B. 157. 


S. P. and cites the fame caſes. 


18. Where conuſance is granted to a man pro fe & hominibus Br. Grants, 
ſuis by charter of the king out of the one vank and the other, except in ple 7 is _ 
pleas of the crown, that they have a conuſance fieut habuerunt ante ad- | 
wentum Banci, and it was ſaid for the king, that %% is no plea 
of the one bank, nor of the other, unleſs for the county in which 
the bank fits ; for it was demanded in aſſiſe here, and that by 
this word (hominibus)" it ſhall extend only to the villeins; per 

© | Shard, 


* 
=] 
t 


Pr. Conu- 
fance, pl. 12. 
eite S. C. 
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Shard, it extends to thoſe who become their men in doing 
homage, quzr? of thoſe who do fealty, but Paruing was mere 
contra, and it was faid, in protection pro ſe & hominibus, 
villcins, nor frankienanis' ſhall not be aided, therefore it ſcems 
there that it extends only to his family ſervants. Br, Conuſance, 
pl. 34. cites 12 Aſſ. 35. 

19. Conuſance of pleas was granted to _ abbot in the time of 
the kings St. Edmond and St. Edward, exclufrve of the fuſdices of the 
e:mmnon Plaus, of the King's Bench, of the juſtices of e, this 
grant does not extend to aſſiſes, avith5r:t expreſs words of afſſiſes, 
although it was confirmed by H. 8. Rcfolved by the counſel, 
that the king' s Charter ought to have a reaſonable conſtr uction. 
33. pl. 56. The Abbot St. Eumond's s Bury's caſe. 

20. Teuer of a record of a fine was removed inte Bank by certi- 
orari and mittimus out of the court of the abbot of Reading, and 
the abbot demanded conuſance of the plea, becauſe King H. 2. 
had granted to the abbot the hundred of R. and that the tenants of the 


allet jbculd nt be impleaded out of the hundred de quibrfcungue 


Facts i, cantractis, Oc. and that they may hold plea of aſſiſe before his 
uffices, and t5 levy fines, & omni libertatem, unliſs where the abbot 
himſelf was party, and that the king had corfrmed it with a clauſs 
licet auf F fuer int, and that they have uſed at a times after to levy 
fines; by the beſt opinion he ſhall not have conuſance, as it ſeems. 
Br. Conutance, pl. 12. cites 44 E. 3. 28. 

21. In gefment in B. R. &c. the mayor and al of S. 
demand ande of pleas by virtue of a grant of Q. Eliz. ſhewn 
to the Court euere placiia, &cc. Exception Was raken, that the 
defendants did not ſhow any allowance in eyre, or in quo war- 

ranto, or upon any record, or that at leaſt he ought to have a 
ſpecial writ to the Court to "oo the charter; beſides, the grant 
tenere placita does not take the juriſdiction from other courts 
without negative words, It was admitted, that if the demand 
had been by virtue of an old grant time out of mind, then there 
muſt be an allowance in eyre, &c. but this was upon a new grant 
in the reign of the queen, and ſhewn in court, and that this is 
good cites 39 E. 3. 15. which is expreſs in point; and it is true, 
that tenere placita does not take away the juriſdiction of others in 
expreſs words, but grant of conufance of pleas ex vi termini, im- 
plies that no other court ſhall hold plea of ſuch matters, and cites 
9 HI. 7. It was adjourned, Palm, 456. Trin. 3 Car. B. R. 
Hampton v. Thilips. 


(E) Of what Actions, Suits, and Pleas, Conuſance 
ſhall be ſaid to be granted; as Conjequents, and 
incident to the res. granted. 


Lt. WHEN conuſance 4 is granted, though ve proceſs is limited, 
as that he ſhall have a petit cape, or proceſs upon voucher, 
10 or 
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or other proceſs, touching the pleas, yet he ſhall have them as & S. p. by 
} lent. 44 L. - 2 . 7 ID Wyche. 

— 5 9 ] F quod Finch. 
conceſſit. - Where conuſance of pleas is granted, iz bel:ngs ts it to make proceſ: Ly capias, con- 


tingit, or fi per m:gnam diſtrict' non venerit, exitus ſurs amittat coram ballivo Iibettat' 


juitic” & fi Pers covincatur, capiatur & impriſcnetur, & redimatur domins loci, becariſe all 
rg to conuſunce of pleas, and without them conuſance cannot be made. 
_ cites 22 Aff 61. per Thorp, Baſſet, and Bank, J. 


See (N) pl. 4, 5, &c. and the notes there. 


2. If conuſance be granted , cori of covenant, a fine may be 
levied there upon it; for this is but a conſequent. * 44 E. 3. 29. 
Quere, whether this general grant ſhall extend to ſo high a 
conveyance of land; this alſo will be prejudicial to the king 
by the loſs of his fines for alienation, * and Brook, Conu- 
ſance, 12, ſeems the better opinion, that this ſhall not extend 
to fines. | 


he cannot levy ? N. but can only bold pleas of covenant which are only in damages. 


ſicut coram 
lucb preceſſes 


Br. Conuſance, pl. 33. 
Er. Execulion, pl. 121. Cites S. C. 


* Br, Conu- 
ſine, pl. 12. 
Cites 44 E. z. 
28. S. E. 
but there it 
1s ſaid by 
Thorpe, 
that by the 
words plea 
of covenant, 


—— Fitzh. Co- 


nuſans, pl. 30. Cites 44 E. 3. S. C. & S. P. accordingly. Er. Patents, pl. 107. Cites 8. C. & 


See (B) pl. 4+ and the notes there, p 


S. P. accordingly. 

3. By grant of cenuſance of original, 2 man ſhall not have 
conuſance of reſunmons. Br. Conufance, pl. 40. cites 26 Aſſ. 24. 

4. Note, per tot. Cur. if the king grants to J. S. cognitionem om- 
nium placitoruny tenendi before his bailiff, licet F. S. fuit pars, it is 
good; contra if it was o Vl before the {ame J. S. and ſo ſee that 
it ought to be + expreſſed before whom the plea ſhall be held 
Br. Conuſance, pl. 55. cites 21 E. 4. 47. 


(F) hw it ought to be granted. | [ And rn it muſt 
be ſuid before whom it ſhall be, as] Judge. 


Fx: T HE grant -wght to make mention before what judge the pleas 

ought to be held, otherwiſe the grantee thall not have 
conuſance by force of it. 4. 44 E. 3. 17 EI 4. $: 
6 H. 4« Flaclto, 3- Contra, 8 H. 6. 2 


FT 8. F. Br. 
Attach. 
ment, pl. 62. 
cites 2 H.. 


+, 
12. 
— 


1 


? Br. Conu- 
lans, pl. 11. 
cites 8. C. 
& S. P. by 
Thorpe. 
Fitzh. Co- 


nuſans, pl. 27. Cites 5. C. — Fut if grantee bed a ccurt bert b. fore, he may make a ſt ward; contra 


of him who had no court. Br. Conulans, in pl. 1. cites 2 /. 7. per Keble, 


And Thorpe ſaid, 


that if ſuch grant had been a!/.w-d ir ere, it is material, but atlowince n Bank oftenun's is not to 


the purpoſe. But Brooke ſays quære, becaul. he lays it is not aujudged. ——- S. P. 


Br, Patents, 


pl. 83. cites 2 H. 7. 13 per K bie. ———S. P Er. Cor uſans, pi. 62. cites 2 H. 7. 13. But 
Brocke ys, quere inde, if he des not ſay in curia mea. —8. P. Pr. Patents, pl. 100. cites - 


37 H. 8. and that it ought to ſhow where, as at Guiidnail, or the like. — 
2 Roll. 155. 2 
— 


[2. Wil 


lizm the conqueror granted to an abbot mem regiaim 
puteflutem & omen juflitiam puniendi & dimittendi, aud this had 


been arciertly allowed to be held before his buili, this thall not now 


be diſaliowed. 12 H. 4. 13. 5 
[3. But if a grant be made without fich allowance, and it is not 


determined before whom the plca ſhall be held, it ſhall not be held 
before his balliff. 12 H. 4. 13. 
EY LA. But 


* 


S. C. cited Algs 


Pr. Conu- 

ſans, pl. 20. 
cites 12 . 
4. 12. S. C. 


Br. Conu- 
ſans, pl. 20. 


cites S. Co 


77 . Conuſance of lcas. 


Fitzh. Co- [g. But if it appears by implication what judge is intended, it is 
. good; as if the grant be, that the grantee ſhall have conufance in 
cites S. CO. His court; this implics, that it ſhall be before the fudges and 


—Br. Co- miniſters of ze grantee, and therefore it is good. 44 E. 3. 17. b.] 


nuſans, 
pl. 11. cites S. C. and if the Juſtice es of the king ent-r, they are not his juſtices; and lays, that it 


was ſo held the ſame day, in the abbot of Reading's caſe. 


5. But a grant of conuſance of pleas to another within the 
precin&? of his manzr, is not good without more. 6 H. 4. pla- 
cito 3. 
Such grant (6. But if in ſuch caſe it be further to be held d befor 1 as 
#30, . iths good. 6 UI. 4. placito 3.] 


th dong. the 
grantee has no ſteward; for he may make a ſteward, Br. nn in pl. 11. cites 7 H. 4. 


Br. co. 7. If the king grants conuſance of pleas to another 20 be V 
dite g. C before his bailiffs, e wards, or juſtices, it he had not ſuch officers be- 
what the -re the grant, he cannot make em by this; fo the grant is void. 
grant is 7H. b. 

dod; for * I” 1 


he may appoint the Reward or juſtice; quod nota; and that hence it follows, that if conuſance of picas 
be granted, and it is not ſaid before wizom, it ſhall be held che grant is not good. 


In this caſe [. If the king hath anciently granted to another curiam ſuam v 
„ 2 ho ſpall be jud if contſance hat] 

in doubt 7 foton, 70; thout af ſcinting TW 7 ſha e jgrrage, yet 11 Com: tfance JAE 
whether by been thereupon a//prvrd ts the ey of the grantee, it ſhall be good. 

the word 37 AT. 6. ac tjudged. ] 

cura, it 

ſzouid be . that the juice of the king ſhould hold it, or the ſteward of the grantee. And 
after, by advice of other juſtices, upon adjournment, conuſance was granted, becauſe their court ſhall 
de intended to be he'd betore their own iteward or ballift. Br. Convlance, pl. 49. cites 8. Comm 
Fitzh, Conulans, pl. 64. cites S. C. accordingly. 


Aſſiſe in the county of Southampton of tenements in S. where 
tlie bats of 5. came, and ſhewed charter, by which King H. 
L578] had granted lo the burgeſſes of S. that they ſball nit be impleaded 
out of their vill of tenements within their oall. and that afſiſe hall be 
taken within the vill, and that at all times after the charter, the 
Juſtices had uſed to come and take the aſſiſe in the vill; and note, 
that nan dicitur coram quo Flacita illa teneantur in the ef FS. nor 
does the charter will that the juſlices ſhall come within the will, nor 
evas conuſance cf pleas granted by the charter to the bailiſtt. Fitz- 
herbert faid, that this exception is for the party, and not for 
the bailiffs, for the cauſe aforeſaid, and the party is paſt it, for he 
had taken continuance before, and toe theſe reaſons the Court was 
in opinion, that they thou!d not have theſe franchiſes. Br. Conu- 
ſance, pl. 45. cites 30 Af, 1. 

10. And after they demanded the aſſiſe, and the jury came, and 
ſome of them ſaid, that they were burgeſſes of S. and that by the 
ſame charter it was granted that the burgeſſes ſhould not be put in af= 

fiſe, nor in juries, but within their vill, and prayed thercof allow- 
ance, to which it was not akfwcred.: But Brook ſays, it feems 
clearly that they ſhall haye thereof allowance upon ſhewing the 


charter. Ibid. 
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: (G) How it may be granted. 
CI F the bas grants ce , e, he ſha!l nat change the day by his 
grant, for he cannot change the common day iu a plea of 
land, for the Te 1s a Fatute called dics communes, &c. and this ſtatute 
limits the day im a plea of. land, and therefore the king cannot grant 
a wong day, for this would be againſt the ſtatute. 8 H. 6. 21.] 
The ki ing cannot grant conuſance OL pieas to another, to Pr. Conn. 
2 1 gin il 0:1 of any court, &c. for if he =—_ 'd _—_ the ori- ens, Pl. 40. 


5 Ccites . C. N 
gun al, there could be no riſiimons, and fo there would by a failure of but S. P. 
juſice. 26 All. 24. adjudged by all the counts ] does not 
fully appear. 


——fitzh. Conuſans, pl. 57. cites S. C. & S. according ly ——5. P. but he ſhall have only the 
77 —2 of it; for if they fail of rig! ht in the franchite, the words ſhail be rejumm” tr the Bank again 
upon this orig zinal, and then the King's court ſhall proceed upon the original there; per Choke. Br. 


oO 


Conulance, pl. 3 2e Cites'37 II. 6. 27. 


Rx os and on mation of this to have the en &. 8 Conu- 
evith conufunce ef pleas, is yet gcad for the caule af dope id, though it cine — 
hath beer /everal ines allowed ineyre. 20 Kl. 24. adjudged by all but S. P. 
the counſcl. ] ges not 

clearly ap- 
Fitzh. Conuſins, pl. 57. cites S. C. & S. P. accoidingly. 


Pears 12 


. Where the king grants to J. S. conufance of all pleas to be held 
before his bazl'}f licet fuer at þ 51 this is a good grant, per tot. Cur. 
contra if it was to be held bot re hin elf; lor a man by juſtice cane 
not. be his own judge. Br. b. atents, pl. 71. citœs 21 4 47. 

5. The king may gram conuſance of pleass but not otherwiſe 
than ſecundum / }, vom & . nſuctudinem regni, An g. Sh o. 142. Cites 
12 Rep. 51. [HILL < 5 Jac. 

6. By a charter of liz. cognitio lacie with ex. Lab e 
evords ef non alibi, &c. was given to the court of the vice cba 1:1cellor 
of Cambridge, to proceed jornndum leg & cenſiietudinem unwver/uatts 
in all caſes, where any of the Body of the univer cy. ſhould be - defonda nts, 
which charter was confirmed by act of b. arliament; per Cur. | 
ſuch gra- * 1s not good of ſel 'avithout the heip of an act 27 pa? Jiument: 0 579 
for thoug the crown may grant conuſance of picas to proceed 
ſecundum legem terræ, yet it cannot to proceed by other laws; 
for that would be 7s male new laws, which the crown, as being 
but one branch of the legiſlature, cannot do. 10 Mod. 125, 126. 
Hill. 1x Ann. B. R. Cambridge (Univerſity's) caſe. 


han 


(II) Upon what Grant, 
Upon a Geer al Grant 


1 I A Man upon a general grant ſhall — have conufance of * Br. Co- 
pleas where he himſelf is party, and where the plea is to bs _—_— pi 90 


held before b; mfelf. 40 E. 3. 10. b. adjudged. + 8 H. 6. 21. b. ans Brooke 


Curia. ] lays, it ſeems 
tre demand 


Was diſallowed, becauſe it had no allowance, nor had theſe words, licet fuerit 613 commFitahe Conue 
lan-, 


_ Contſance of Pleas. 


fans, pl. 26. cites S. C. and that conuſance was diſallowed for reaſons before mentioned by 
Brooke. | | 

+ Br. Conuſans, pl. 27. cites 8 H. 6. 18. S. C. & S. P. by Martin, but he ſaid, that though the 
words licet fuer t pa.s had deen in the grant, vet it is not ſuſficient, unlefs the king had granted further, 
that where he h Ne is party, he might make another judge; for wnere he himſelf is party he cannot 
de a judge indificrent in his own calc. 


— — [2. S3) in 7 eaſe againſt a mayor, and ſoveral of the commonalty, 


Fc. 452. the ma 551 2 commonalty ſhall not have conuſance upon a gene- 


ral * of conulance, bec auſe they cannot be judges in their own 


1 Fitzu. 18 ur where the ales | is to be held before the fleward, or bailiff, 


1 there conuſance ſhall be granted upon a general grant, without he 

» 1 To Cites . 3 2 6 - 

4 . — evords licet ipſemet fit pars, where the — of the bailiff is a party. 

99... ; Ma. 157. 27. Dubitatur, + H. 7. 11. Contra 1 12 H. 4. 

Conutahs, 4 8 

pl. 21. cites \* Bide I. 6. 7 b.] 
* H. 4. 12» 8. CL. 


Er. Conslans, pl. 20. cites S. C. 


$ In ſuch [A. An, 7] 5 8 a general grant anciently made and all;xwved, in 


| 122 caſe where the lord is party, aud this had uſed to be held before his 


be allowed. bafli, he ſh 1 have conuſance at this day alle; where he himſelf is 
1 Pan. 512 H. 4. 13. f 3 34 AM, 14. adjudged 3 but it is not there 
aer k 20. mentioned whether it was 72 be held before his bailsF, but it ſeems it 


Cites 
12 H.4. 12. 1s ta be ſo intended.) 
S. C. by 
Thirn. Oy Hull, but Hank. e contra and therefore Brooke adds a quere, 
pl. 21. cites S. C. 

Er. Conuſans. pl. 48. cites S. C. and Brooke ſays, the reaſon ſeems to be, becauſe it may be 
held before the {t-ward of the lud, who may be indifferent between the lord and the party, as the juſ- 
tices of the King are between the king and his ſubjeR, in an action between them. 


Fitzh. Conuſans, 


Fitzh. Co- [5. Where conuſance is granted ?9 be held befire the bailif, 

* = if an aim is brought again/? one E the builifrs, "they ſhall not 

S.C. have conuſance thereof, for then the bailiff thould be his owr: 
judge. 10 f. 4. 

Fitzh. Co- [6. So in this caſe, Fafter the writ brought new "WY , are elect- 

nutlins, 


cs ed, yet they ſhall not have conuſance, becauſe the writ was well 
S. C. brought at firſt. 10 H. 4. 9.] 
7. "In a writ of entry againſt the Mayor and burgeſſes of B. they de- 
manded connſance, and thewed the charter, which was, that u 
L580 J burgen/is inhabitans infra burgum pradictum plac itet wel implacitetur 
| die terris, tenementis, cont bus, Sc. within the ſaid borough ele- 
zo here out of it, & c. per Cur. the whole body being impleaded in 
this action, they cannot have conuſance of this plea, and ſo were 
ouſted of it, Bendl. 88. pl. 134. Paſch. 3 Eliz. Hunſton v. 
Boiton (Mayor and Burgeſſes in Lincolnſliire). 


(I) Special Grant. 


Br. Cow- [I. IF conuſance of pleas be granted, [cet ipfentet fit pars, he 


— 1; 18A ſhall not have conuſance in an «action In which he Him- 
18.5, C. e as * becauſe he ſhall not be his Own jualge, unleſs it be 


* 


for re granted 


h 


K 


aa F. Lak 
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wranted further, that if he be party, that he may make anche Judge. he himſelf is 
8 II. 6. 19. D. ] * party, ke 


cannot be 
an indifferent judge in his own caſe. 


r. Conu- 
ſans, pl. 27. 
cites 18 H. 6. 


2. But upon ſuch grant, licet ipſemet ſit pars, if it be granted, 


that if he be party, that the plra ſball be held before his flexward, 


he ſhall have conuſance, for there the iteward thall be judge. 18. S. C. 
8 H. 6. 20. b.] | = Hob. 87. 
pl. 114. 


per Hobart Ch. J. in delivering the opinion of the Couit, in the caſe of Day v. Savage, S. P. 


Br. Conu- 
lance, pl. 27. 
cites 8 H. 6. 
18. 8. C. 


3. If the grant be, hat if any clerk of Or:ford be 1mpleaded, that 
the chancellor fhall have conuſance to: be held before him, if the chan- 
cell;r be ſued, he Dall not have conrfance, though he Himſelf be a 
dert, for the words are not expreis, licet ipſemet fit pars. 


$ UI. 6. 20. b.) 


(K) Where they have Conuſance of the Action, 
yet for a collateral Cauſe the Conuſance ſhall not 


be granted, | | 
Failure of Right. 


* Br. Conu- 


L.. IF a fine be removed out of a franchiſe by writ ef error, and 

comes in Banco Regis by miltimus, and after a ſchre facias is 
ſued ts have execution of it, the franchiſe ſhall not have conuſance 
of it, becauſe the record ſhall not be remanded de Banco Regis, 
and without it they cannot do right to the party. 5 Aſſ. 9. ad- 


ſans, pl. 61. 
cites S. C. 
& S. P. ac- 
cordingly, 
whether any 
err er be aſ- 
ſizned or 


judged. +44 E. 3. 37. adjudged.) 
not. The 
caſe was, ⁊vrit of error was ſued in B. R. by which the record F a fine cuas remomed cut of the buſtings, 
Oxon. inaſmuch as they had erred in ſcire tacias upon fins, as it is ſuppoſed, and u err wwis there * 
aſſigned, by which be in rema.nd-r ſued exccutiir there by ſeire focias to have execution of the tine, and 
at the day the parties appeared, and the bailiffs of Oxon. demande conutance by grant of King H. 3. 
that mo burge's ſpall be impleaded of land out of the vl, ard tbat be bad beld fleas, &c. and were 
ouſted by judgment, becauſe when the record comes into B. R. it ſhall not be remanded if error be 


aſſigned or not; and yet, when frarkrencment is pleaded of land in ancient demeine, and after it is 


proved to be of ancient demeſue, it ſhall be remanded Ib.d. 


+ Br. Conuſance, pl. 13. cites S. C., but mentions the removal into B. but accordipg to that 


Year-book it ſhould be into B. R. as Roll cites it. 
& S. P. I for the king never parts with the reco:ds of his court, 


S. C. & $. P. in totidem verbis. 


[ 2. At the return of the exigent conuſance ſhall not be granted 
for failure of right, for he cannot be reſtrained in the franchije to ab- 
pear by attorney, and it is againſt the law to appear by attorney at 
the exigent. 3 H. 6. 10. b.] | 

[3. If a man comes by exigent in a writ of debt, conuſance ſhall 
not be granted; becauſe the defendant ought to remain in priſon 
till he has agreed with the plaintiff, and the body cannot be delivered 
to the franchiſe. $ 40 E. 3. 1. adjudged; fo failure of right. 
Contra || 11 H. 4. 41. b. 43. b.)] | 
pl. 25 cites 8. C.— 


| Br. Conuſans, pl. 18. citgs 11 H. 4. 43+ S. C. 
— —88cee (L) pl. 5 3. C. 8 
Uu 


Vol. V. 


Gilb. Rift. of C. B. 156, 157 
Gilb. New Abr. 501. cites 


tC 581] 


S Br. Co- 
nuſans, pl. 8. 
C cc 

40 E. 3. 2. 
8. C. 
Fitzh. Co- 
nulan , 


— 


And Roll is m'ſprinted, there being no fol. 1. but the title page. 
Fitzh, Conulans, pl. 20. cites S. C. 


14 So 
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— wart [a. So if in a plea of land the tenant makes default after default af 
. . the ſummons, conuſance fall not be granted, becauſe they cannot 
2. S. C. give judgment upon the default of record here. 40 E. 3. 1. 


—— [ Ne at the grand cape returned. 11 H. 4. 43. b. 14H. 4. 
. 20. b.)] | 
— — 


Br. Conuſance, pl. S. cites 40 E. 3. 2. S. P. for they cannot do right to the party upon the default 
recorded here; quod nota. | 


Fitzh. Co- [6. But vide 11 H. 4. 43. b. in an ain upon the flatute of la- 


N cies Bourere, if the defendant comes in ward at the firft day, and conu- 


5. C.—— ance is demanded, it ſhall be granted, yet he all not find main- 


— 7 prije to keep his day in the franchiſe. 11 H. 4. 43. b.] 


Cites S. C. & S. P. accordingly; but then the plainiff counted of a retainer in his franchiſe, and a depar- | 


ture to D. out of the franchiſe, and there the defendant was compelled to anſwer ; for now the tranchile 
cannot do right. 


Firth, Co- [J. At the grand cape returned, conuſance ſhall not be granted 


ſans, pl 1. ö f 
N upon demand, though the tenaut be an infant, for the failure 


Br. of right; for though the infancy be a good cauſe to ſave the de- 
Conuſans, fault, yet this is a default in /awv, and ſo the court once ſeiſed. 


3 3H. 6. 10. b.) 


cordingly, and it is a laches of the party who would have had the conuſance, and therefore now he ſhall 
not have the conuſance; quod nota. 


Fitzh. Co- DLS. So if at the grand cape returned the demandant releaſes the de- 


— Fault, yet conuſance ſhall not be granted, for this affirms the de- 


but S. P. Fault. 3 H. 6. 10. b. : 
does not 
2 ppear. 


lawfully ſeiſed. 


Br. Conuſans, pl. 1. cites S. C. & S. P. by Babb. for by theſe matters the court is 


[o. If conuſance be demanded at the grand diſtreſs returned in a 


writ of debt, it ſhall be granted. 2 E. 3. 62. b. adjudged. ] 
Br. Conu- [10. After bettail joined in a franchiſe in a writ of right upon a 
e a grant of conuſance, it ſhall be returned in Banco, becauſe the iſſue 
& S. P. by Cannot be tried there. 44 E. 3. 29. b.] | 
Kirton. | 
*( 582] III. If one brings detinue and counts of a bailment in a franchiſe, 
Fitzh. Co- and another brings detinue for the ſame thing, and counts of a bailment 


| —_ 15 - in another place out of the franchiſe, and the defendant prays that they 


S 


go. S. C. may interplead, and the franchiſe demands conuſance * of the deti- 


Br. Co- nue, who counts of a bailment within the franchiſe, yet it ſhall 


3 cizes Not be granted, becauſe then the defendant ſhould be at a miſ- 


C. zc- Chief, for it cannot have conuſance of both, and ſo no interplead- 
eordingly; er could be there, and therefore if it ſhould be granted, the defend- 
and if in ths nt ſbould be twice charged: 8 H. 6. 31. adjudged.) 


caſe conu- 

ſance ſhould be granted, it might be, that the one ſhould recover the writing here, and the other ſhould 
recover it in the franchiſe, which has no authority to warn the party out of their juriſdiftion ; beſides, 
a recovery of the writing in one court, is no plea in the other court. 


In detinue of charters, when the plaintiff and garnithee interplead, and the one counts of a delivery | 


in e franchiſe, and the other in guildable, then curia magis dipna ſhall have the plea; for now by rhe 
interpleader it is as one and the ſame aftiom, and not as two actions, and therefore is an intire thing, 
ard not ſevercblc. Br. Conuſance, pl. 28. cites 8 H. 6. 30. 


of land, part in a [OP and part in guildable, the writ ſhall, abate; for he may have one 
: other in Bank. Ibid. =———S; if affiſe is brought, &c, Br. Conu- 


lance, 


writ in the franchiſe, and 


But where a man brings formed.n 


1 


Conufance of Pleas.  — 


Tincey pl. 15. cites 8 H. 4. 7. per Gaſcoigne and Hull. But where it is bronght ut ſupra» 
eb here the lord of the franchiſe has only returng breviuu, the writ ſhall not abate; for the ſheriff may 
ſerve the writ for the guildable, and the bailiff ut the franchifę for the land in franchiſe; and ſo in the 
ene calc there ſhall be two writs, and in the other but one. Ibid, 


[12. If a plea be removed out of a franchiſe becauſe of a foreign * Br. Conu- 
wucher, if in Banco the tenant watves the wncher, and pleads in bar, 3 
er the wucher is determined, yet the franchiſe thall not have conu- 11 H. 4. 27. 
lance of this again, becauſe there vas once a failure of right there, 1 Br. Re- 
thaugh not by their negligencc. 11 H. 4. 28. 87. b. 714 H. 4. 5 
25. . 3. C. 

[13. If conuſance of pleas be granted to a franchiſe, and after 

an afſiſe is there brought (admitting this to be a plea within their 
grant), and the tenant pleads, that by this grant they cannet ho!d plea 
originally, but ſhall have conuſance out of other courts, which plea 
they there over-rule, and award the afiſe, by which the diſſtiſin 75 
und, and the tenant ouſted of the pottethon, if the tenant that ig 
enfted brings an afſiſe after upon this ouſter, the franchiſe ſhall not 
have conuſance, becauſe they have once failed of their right. 
38 Aſſ. 25. this is pleaded. } 

[14. In treſpaſs, if the aefendant pleads villeinage in the plaintiff, Fitzh. Co. 
and after conufance is demanded, it hall be granted, though the wit- 5 4 
leinage cannot be tried in the franchiſe, becaule it may be that he Lo ar 


doi plead another plea, and not this, awhen he comes there, 26 E. 3. An inferior 


1 court muſt, 
73: b.) upon co- 


nuſance allowed, proceed upon the ſame plea and declaration. Hardr. 508. Arg. cites Co. Litt. 182. 
and 4 Inſt. 113. and that they cannot compel the plaintiff to declare anew, But I do not obſerve any 


ſuch point in the places cited. 


[15. A treſpaſs bes not in a franchiſe for a treſpaſs dene in a place 
eut of the franchiſe, becauſe _ cannot try it there, for they can- 
not compel a jury to come from the place. 1 E. 3. 24. ad- 


judged. ] | 3 
(16. If a treſpaſs be brought of a treſpaſs within a franchiſe, againſ} _ * | 

a foreigner that hath nothing within the franchiſe, conuſance 1557. cites 

ſhall not be granted, becauſe they cannot do right to the party, for S. C.—— 

they have no poor 16 ameſne a ranger who hath nathing within the Frm —_ 

franchiſe lo anſwer. 22 All. 83.] cites 8. C, 
[17. Ss it is of an action of deb? brought againft ſuch foreigner, 

upon a contract within a franchije. 22 All. 83. tor the cauſe afore- 

laid. ] | - Lena 
(18. In a conſpiracy againſt ue, for a conſpiracy within a franchiſe, 

of which one is a foreigner, and the other within the franchiſe, eonu- Fol. 494+ 


ſance “ ſhall not be granted, becauſe the a#7on ig entire, and they ee ee 
O where 


cannot do right there againſt the foreigner. 22 Aſſ. 8. eee 
vir: 


is brought againſt two, whereof the one of them is of the Chancery, the action cannot be ſcvered, and 
therefore he thall not have the privilege. Br. Privilege, pl. 7. cites 20 K. 6. 30. 


[19. But if a treſpaſs be brought again them for a treſpaſs 
within the franchiſe, conuſance ſhall be granted, becauſe he might 
have had ſeveral aftions, and ſo his joint bringing of the action 
ſhall not take away the conuſance. 22 All. 83.] 


Uu 1 20. If 
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20. If it appears to the Court, that the party defendant has nb. 
thing within the franch iſe, nor dwells there, ſo that they cannot 
bring him in to anſwer, conuſznce ſhall not be granted. Br. Conu- 
ſance, pl. 39. cites 22 Aﬀ. 81. 

21. Where recipe quod reddat , land is brought in Bank, 

and other præcipe of the ſame land in a franchiſe, there if the one 

FECOVETS 4. d enters, the 2writ is abated, and the tenant thall plead 
Br. Conuſance, pl. 28. cites 8 H. 6. 30. 

1 But it 18 no plea in detinue 5 Writ:ngs OT chattels 8 for this 
ſhall not abate the writ of the other, unleſs the other be made 
privy by garniſhment, wiach the franchiſe cannot do, therefore 
ſhall not have conutance. Ibid. 

23. The mayor and bailitts of Coventry had convyſance in affiſe 
in the county of Warwick, and the tenant in C. pleaded a plea which 
they could not try, by which the plea and aſſiſe were remanded to 
the juitices of aſſiſe in the county of W. and there the parties 
appeared, and the mayor and bailits at another time demanded 
conuſance again, upon which they were adjourned into C. B. 
and there by Newton, Fulth. and Aſcue, where the franchiſe 
fails of right to the party, or if the franchiſe cannot do right be- 
care they have 1:t fporver, there the franchiſe ſhall loſe the conu- 
ſance, arid ſhail not ou the conuſance again. Br. Conuſance, 
pl. 2 22 H. 6. 56 6% 

. Debt in London 0 teferdant pleaded that the obligation * 
Wile % &C. was ma: le at Nerwich by dureſs, which was found f 
the defendant, and the plaintiff brought atiaint, and thoſe of Wo 
euch demanded conufance of the pleaz and by Needham, Little- 
ton, and Jenney, they ſhall not have conufance; for they car- 
not award execution in Londen, ner award cape or exigent io deny 
the deed, and allo 1 have not the record in N. Br. Conuſance, 
pL 53. cites 8 E. 4. 8 

25. And per Dandy, if it . paſſe or the plaintiff in the action, 
he ſhall have but his firſt action; ; ——_ per Littleton and Need- 
ham; for ge fall recover his debt, as where the firſt verdict had 
paſſed for him, which was adjudged, 8 II. 4. as it is ſaid there. 


Ibid. 
26. Debt upon an ot ligation in London, the defendant ſaid, that it 


was made by dureſs at York, upon which they were at ſte, 


that at large at Londn, and the record was removed into Bank 
by writ of Chancery, ant the plaintiff prayed venire facias upon 
the iſſue joined in London, and per Thirn. it is reaſonable that it 
ſhould be tried in Bank, and remanded into London ; but Hill 
contra; for by the foreign plea they are cut of the gurifdifizn, and 
by this they ſhall not have any power to take any ifſue there- 
upon; for it is in vain to take ifſue which cannot be tried by 
them, and ſo is the beſt opinion, and the law, as it ſcems; 
and per Hank. in ſuch caſe of foreign plea in franchiſe, it was 
uſual, in ancient time, to condemn the defendant, becauſe he 
uſed a plea which could not be tried there, but the -uſe is con- 
trary now; but where a man pleads a plca.4 in Bank ultra mare, 
ke ſhall be condemned at this day, becauſe it cannot be tried in 

England, 


Conuſtance of Pleas, = 
England, as it was ſaid Mich. 36 H. 8. And per tot. Cur. in 


the caſe above, where franchiſe demands connfance out of the Hench, 
and the defendant pleads foreign releaſe, * the plaintiff ſhall have re- 
ummons ; for this is a failure of right, and there, by the reporter, 
they ſhall plead all de novo, and after the plea diſcontinued z but 
it ſeems the law is with Hill. Br. Juriſdiction, pl. 29. cites 
14 E. 4. 25. | 
27. In ancient demeſue, if they put them in grand afſiſe now the 
plea ſhall be removed, and yet the tenements ſhall remain ancient 
demeſne, but becauſe they failed of juſtice, it ſhall be removed, 
per Cateſby. Per Fowniend, if they cannot arraign grand alliſe, 
or grand inqueſt, according to the cuſtom of grand aſſiſe, then 
of neceſſity it ought to be removed. Br. Cauſe a Remover, 
pl. 51: cites H. 7. 29, 30. 
28. Recordare to the ſheriff to remove plaint of land out of 
the court of N. which is held before the bailiffs and ſuitors of K. 
becauſe the plaintiff in the court of K. was one-of rhe bailiffs there, 
and a good cauſe to remove the plea, and diſtreſs awarded to fend 
the record, and it was in writ of right in court baron of K. as it 
ſeems, and the ſheriff returned that the bailiffs and the ſuitors 
woudd not ſend the record, and therefore diſtreſs iſſued. Br. Cauſe 
a Remover, pl. 53. cites 1 H. 7. 29. & 26 Ih 8. 4. 
29. Conuſance of pleas is never to be allowed unleſs the inferior 
court can give remedy; per Id. K. Guildford, 2 Vent. 363, 


Hill. 35 & 36 Car. 2. in Cauc. 


(L) What ſhall be ſaid an Action ariſing within the 
| __ Franchiſe. 
Aud where the Franchiſe ſhall not have Conuſance 
in reſp of Part only being done within it.] 


Et. Here an action 1s brought of a Hing done partly zuithin Br. Conu- 
a franchile, and partly out, if it be a thing that cannot 1995, 3 

* * Cides 8. . 

be ſevered, then the franchiſe thall not have conuſance. 8 H. 6. Ii a man 


31. b.) brings ac- 


C2. As in treſpaſs ſor a battery in one place, and continued in ion of iand 
| in franchiſe 


another place, if one of the places be within a jranchiſe, yet conu- ang of land 
ſance ſhall not be granted, becaute it is an entire treſpaſs, guiidable, 
$ H. a2 b.] | the writ ſhall 
„„ Ty abate; but 
where the action is intire, as in caſe where a man arreſts another in guildable, and impriſons him in. 
franchiſe, action will lie at common la; for where it is intire, thetie majus dignum trahit ad fe 
minus dignum; agreed. Br. Conuſans, pl. 14. cites 40 E, 3. 8. Fitzh. Conuſans, pl. 34+ 
Ciles S. C. & S. P. accordingly. 


[3. If one be ſummoned againſt a prohibition within a franchiſe, 2 _ 
to appear at a place within the franchiſe, but /entence is given out of n 5 


the franchiſe, if an attachment upon the prohibition is brought, ——Firzh. 
conuſance ſhall not be granted, for the principal grievance is Conuſans, 


where the ſentence was. 46 Ed. 3. 8. b.] FU Fog 
Uu 3 | (4. If 


4 - 
"LIE Roan 1. 2's 22 — 


in — r 


, 
8 
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| Cans, pl. 18. 


Br. Juriſ- LA. If a /eaſe be made in Middleſex of land in Durham, he cane 
= -:-., not have an action of debt upon this in Durham. 11 H. 4. 40.7] 

. * * 
S. C. it ſhall be tried in the county palatine, and remanded hither.— Br. Trial, pl. 27. cites S. C. 
Br. Cinque Ports, at che end of pl. S. cites S. C. Fitzh. Debt, pl. 112. cites S. C. 
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Br. Conu- [5. If a retainer of a ſervant be out of a franchiſe, and the de- 
Gre: & C. Parture within a iranchiſe, yet the action upon the ſtatute of la- 
for now the bourers hes not within the franchiſe. 11 H. 4. 44.] 


franchiſe | 


cannot do right. 


But where, [G. If an account be brought of a receipt auithin the franchiſe, 
in account, * 1 i 1 . £ | 

a bail Conulance {hall be granted of it. 29 Ed. 3. 35. b.] 

ard receiver in A. and B. the biſhop of E. demanded conuſance of the plea, becauſe A. is within the 
iſle of Ely, and becauſe this a.m may by {-wvered, and the king have conulance in B. and the biſhop 


conuſance in A. therefore the writ was abated by award; for it is no reaſon that by an ill writ a 


man hail loſe his right. Br. Conuſance, pl. 20. cites 24 E. 3. 62. Put lee elſewhere, that of 


rent granted cut of land in A. and B. it is otherwiſe; for it is intire, and cannot be ſevered ; note a di- 


verſity. Ibid. Aird it is ſaid, that in precife quid reddat of land in A. and B. the writ ſhall 
abate alſo; for this may be ſevered. Ibid. 


- 2 [7. An heir cannot be ſued pn tte obligation of his ancgſter 
3 5 Within a borough, where he hath ne; aſſets auithin the juriſdiction 


Carrington, of the Court, but without. Mich. 16 Jac. B. R. between 
S. C. re- BôouRN AND CARRINGTON, adjudged in a writ of error where 


ved that . E 5 , 
en the firſt judgment was reverſed, becauſe in the pleading there 


ment was Was no place alleged where the aſſets were, which might be 
erroneous; out of the juriſdiction of the Court.] 

but Do- | 
detiage J. ſaid, that tbeugb the It are net alleged by the party te be aui in the juriſdift.on, yet if 
tbe jury find them 10 be 20:thin the juriſdiction it is Jufficients The plaintiff ought to ailege aſſets in 
ſome certain place; whether this actiot be brought in a town corporate, which has a limited juriſ- 
diction, or at Weſtminiter, the jury in both caſes, upon this iffus, may find afſets in any other place. 
Adcjudged and affirmed in error. Jenk. 333. pl. 69. Cro J. cz. pl. 13. S. C. and judg- 
ment reverſed; but ſays, that in the ſame term a writ of error was brought of a judgment in Litchfield, 
berwixt CLEZRK AND BraovGnToN, Where in debt againſt the heir, upon an obligation of his father, 
the defendant pleaded riens per deſcent. Ihe plaintiff replies, that he had aſſets by deſcent, but 
they did not find any place where, and the plaintiff had judgment, and this judgment was affirmed, 
although it were objected, that this being a private juriſdiction, they had no authority to inquire 
if any thing was out thereof; and that this, differs from the caſe of actions brought in the 


' King's courts, which have a general juriſdiction ; ſed non allocatur ; for this inquiry is good enough; 


2s an inquiry may be of aflets in Ireland; whecefore the judgment was affirmed. See Lit. 


Trial (M. ). 


8. Afiſe was brought F rent reſerved upon a leaſe for life of 
land, part in guildable and part in franchiſe of D. and the bailiff 
demanded conuſance; per Thorpe he ſhall have conuſance, for 
the rent is ſcverable, and therefore the plaintiff ſhall be put to 
two originals. But ſeveral e contra, and ſo is the law as it ſeems ; 
for the rent is one and the ſame rent, and therefore ſhall not have 
two originals, no more than of rent ſuing out of land in tao counties, 
Cin which caſe] aſſiſe does not lie, and as here the aſſiſe ſhall be 
at common law, pro toto; for Curia magic digna, & c. Br. Conu- 
ſance, pl. 60. cites W AM. 52. 

9. Treſpaſs againft tauo, and the one has nething within the fran- 
chiſe, and the bailiffs demanded conuſance of the plea againit the 
other, and had conuſance by award, though the, could not do 
right to the partics, tor they cannot bring the one in to 6 

| CCaulc 
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becauſe he does not come there, nor has he land nor goods there 
to be diſtrained nor attached; the reaſon was, becauſe the 
plaintiff might ſever his action, and have one action againſt the 
one, and another againſt the other. Br, Conuſance, pl. 39. 
cites 22 Aſſ. 81. | | 

10. But if it was in conſpiracy, & c. where the action cannot 
be ſevered, there he ſhall not have conuſance. Ibid. 

11. A man leaſed land which is in a franchiſe by deed indented at 
another place out of the franchiſe, with clauſe of re-entry, and fer 
the rent arrear before his re-entry he brought debt, and the bailiff de- 
manded conuſance, becauſe the land whereof, &c. is in the 
franchiſe, & non allocatur, becauſe the action is brought out of the | 586 J 
franchiſe, in the place <vhere the deed bore date. Br. Conuſance, 
pl. 59. cites 38 E. 3. 22. 

12. If a man brings adfien of land in a franchiſe, and of land 
guildable, the writ ſhall abate, and he Hall have ſeveral ations. 
Br. Conuſance, pl. 14. cites 46 E. 3. 8. 

3. But where the action 7s intire, as in caſe where a man 
takes another in guildable, and imprifons him in franchiſe, action 
lies at the common law, for where it is intire, there mejus dig 
num trahit ad ſe minus. Ibid. THINS 

14. 85 elſewhere, of recovery of land guildable and land in a frun- 
ehiſe. Ibid. | 0 


(M) At what Tine it may be 4 


LI. Onuſance ought to be demanded the firſt day, otherwiſe it Br. Privi- 
ſhall not be allowed. 20 H. 6. 32. b.] lege, pl. 7. 


cites S. C. 
& S. P. by Yelvertons 


C2. When the place appears in the writ where the action aroſe, there n Br, Conu- 
conuſance ought to be demanded the firſt day, becauſe it appears d PF 
whether conuſance belongs ro them, but otherwiſe it is e contra. Fitzh. 
* 11 H. 4. 41. b. + 14 H. 4. 20. b. + 3 H. 6: 30. b. 2 Ed. 3. Cons, 

pl. 19. cites 
62. b.] | & © 

+ Br. Conuſans, pl. 21. cites S. C,——Fitzh. Conuſans, pl. 22. cites S. C. 

1 Br. Conuſans, pl. 3. cites S. C.——tirzh. Conuſans, pl. 3. cites S. C. 


[3. As in treſpaſs, conuſance ought to be demanded the firſt See the notes 
day before the count, if the party makes default, becauſe the 4 = hy 
place of the treſpaſs appears in the writ. 11 H. 4. 41. b. 43. b. * 

14 H 3 H. 6. 30. b.] 

(4. But otherwiſe it is in a writ of debt. 11 H. 4. 41. b. 43. b. See the re- 

becauſe the place of contract docs not appear in the writ. 14 H. 4. races at 


N , I. 2. ſupra. 
20. j, 3 2 E. 3. G. UI 2 
5. The /ame Jaw in detinue, 3 H. 6. 30. b.] 7 Fol. 405. 
— 


See the references at pl. 2. ſupra. 


[6. But theſe caſes are to be intended when the writ is brought F — Oo 
ma county within which the franchiſe 155 for there it may be, 1 _ oo pl: Je 
| & 


Uu4 
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ſans, pl. 3. 
Cites S. C. 
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—Pr. Co- the contract was within the franchiſe, or without in the county, 
mutant ( for this ſtands indifferently by the ſuppoſal of the writ, and {6 

| the truth cannot be known by the writ before the count. 3 H. 6. 31.] 
Br. Conn- [/. But if all the town be a county by itſelf, and no franchiſe 


within it, as Briſtol, there, becauſe they are aſcertained by the 
writ, they ought to demand conuſance at the firt day. 3 H. 6. 31. 


Conuſans, adjudged.) 
pl. 3. cites | | 
S. C.——8. F. Jenk. 34. pl. 66. 


Fitzh. Co- 


[8. In a writ, if conuſance be not demanded at the return of the 


= _ original, they ſhall not have conuſance after at the return of the 
cites S. CO. capias ; for though upon the return of the original the defendant 
2 Co- made default, and ſo the conuſance cannot then be granted, yet 
Ulans . 

pl. 21 cite; the demand ought to be at the firſt day, and this ſhall be entered. 
CC. ke Ih H. 4. 20. Curi.] | 

ought to 

cha lenge it at the day of the return of the original, viz. the firſt day, and every day after, and his 


challenge ſhall be entered, and yet he ſhall not have it aowed till the plaintiit and detendant are in 
court; per Cur. 


* [ - 0» 
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3 : ſ9. In an e againf? tas, if the aſſiſe be awarded againſt one 


cites 3 H. 6, Oy default, if conuſance be after demanded for the other that ap- 
10. pears, it ſhall not be granted; for the Curt is ſciſed by the de- 
fault of one, and the original is intire. 3 H. 6. 10. 14. b.)] 
[10. Hut if a man brings ſeveral aſſiſes, and one is awarded by 
diſault, yet for the other conuſance {hall be granted upon demand 
at the ſame day; for he hath e/x#ion to have conuſance of ally 


which he pleaſes. 3 H. 6. 14. b.] 


Lecf land 
3r: C. the 
32 Li of G. 
drmanaed co- 
nuſcrce of 
the plea, and 
the plaintiff ſaid, that the ſame day anther aſſiſe was anvarded of terements in G. and they did not demand 
ee cenuſarce, ard /© ban e ſurccajed, &c. and yet they ſhall have conufance, for they may de nand it in 
one action, and om dit in another action. Br. Conulance, pl. 2. Cites 3 He 6. 14. 


S. P. thazzh [II. In an aſſiſe, if the tenant makes default by which the aſſiſe 
1 is to be awarded by default; if conuſance is demanded before the 
nufance ſaid afhſe is awarded, yet it ſhall net be granted. 8 H. 6. 7. b. ad- 
that thi: de- ud ged. 

fault is by J'F'S ] 


colluficr. between the plaintiff and the tenant ta make them loſe their conuſance, and prayed that it may 
be <p; 5j-<, &c. and notwithſtanding it was awarded a default, and none appeared, then, by the default, 
the Court s intitied to award the aſſiie by default. Br. Conuſance, pl. 26. cites S. C. — Br. De- 
fault, pl. 30. cites S. C. Fitzh. Corulans, pl. 7. Cites S. C. 


Fitzh Co- LI 2. In treſpaſt againf} two, if ane males default, and the ther 
3 che; Comes and pleads not guilty, conuſance may be demanded now 
1 though it ſhall nt be granted till the other comes, yet this demand 
Pr. C-nu- ſhall be entered, and he ſhall have it when the other appears. 
en . G, 22 AL. $0.) 


and Brooke ſays it ſeems to him, that he ſhall have conuſance in this action. 


(13. In treſpaſs againſt two, if conuſance be not demanded 
every day of the proceis continued, it ſhall not be granted, for it 
ought to be demanded at every day of the proceſs continued. 22 Al. 
83.1 | 5 - 

; 14. In 


Conuſance of ]PPleas. 


14. In præcipe quod reddat, J. N. demanded conuſance, and 
had it after the tenant had made attorney in Bank, and day given in 
the franchiſe, and at the day the tenant caſd eſſin, and the demandant 
challenged it, becauſe he had made attorney in Bank, who is not 
removed, and there ik is awarded that the attorney in Bank ſhall 
remain in the franchiſe till he be removed; quod nota; that 
this is of record in the franchiſe, and yet the warrant was 
not ſent to the franchiſe, nor was it compriſed in the record 


which was ſent into the franchiſe that he is attorney there, and, 


yet judgment ut ſupra. Br. Conuſance, pl. 25. cites 21 E. 3. 45. 
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Pr. peremp- 


tory, pl. 51. 
cites 21 E. 3. 


61. [S. C.] 


this eſſoign 
is not good, 
and there- 
tore they 
ought to 
award teifin 
of the land, 
or petit cape, 
per Seton; 
the reaſon 


ſeems to be there, inaſ nuch as the party ought to have ſued reſummons in this caſe; quære, for it was 


not adjudged in that pont. Br. terenipiory, pl. 51. Cites 21 E. 3. 61. 


15. The d:iFerence with reſpect to the time of claiming conu- 
ſance is laid down to be, that where the matter ts Hacal, fo that it 
appears upon the face of th? record that there is ground for 
ſuch a claim, it muſt be made primo dic, viz. when the writ was 
returned; but where the matter is Eraiitory; it muſt be made 
upon the day given to plead. 19 Mod. 127. Arg. cites 11 H. 4. 
41. and ſays, the reaſon 1s, that otherwiſe there would be a failure 
of juſtice, unleſs ſuch claims were made as fon as poſſible. 

16. Conuſance may be demanited us well upon the original as 
upon the reſunmons, and the cauſe may be traverſed as well 
upon the one as upon the other. Br. Conuſance, pl. 5. cites 
34H g | 

17. Pracipe quod reddit; the tenant is effeined, and ns challenge 
entered to claim any conufance of plea, there, at the day of Hin, if 
he demands conuſance, he ſhall not have it; for the court zs 
ſeiſed without challenge; quod nota, Br. Conuſance, pl. 6. cites 
36 i. 6. 24. | | | - 

18. Replegiore was removed out of the county into B. R. and de- 

endant tec continuance; and at the day the ſame defendant demanded 
coniſance, which was diſallowed, becauſe demanded after the con- 

tinuance, and not the frit day; befides, himſelf being defendant, 
knew wel} when he diſtrained; and whether it was within his 
juriſdiction or not, and alfo his charter, by which, &. bore date 
in the time of William the Congquerer, before time of memory, and 
all;wed in Bank, but tt in eyre, and therefore was diſallowed. 
Br. Conuſance, pl. 51. eites 9 H. 7. 10. 

19. And per Curiam, conuſance may be demanded by attorney, 
and ſo ſee that allowance in Punco without allowance in eyre thall 
not ſerve; but other charters and records, which are not of liberties, 
may be allowed though they are before time of memory, and 
there was exception taken becauſe the charter had not theſe 
words licet fuerit pars. Ibid. | 

20. As to the time, it muſt be demanded before an imparlance, 
ind the ſame term the writ is returnable, after the defendant appears, 
necaule till he appears there is no cauſe in Court, otherwiſe 
there would be a dclay of juſtice; for if after imparlance, when 
the defendant has a day zlready allowed him, he would have 


two days, fince when the conuſance is allowed, the franchiſe 
| prefixes 


[ 588 J 
Fitzh. Co- 


nuſance, 


pl. 19. cites 


S. C. & S. P. 
by Thirning. 
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prefixes a day to both parties to appear before them, and it is 


the lord's laches if he does not come ſoon enough not to delay 


the parties. Gilb. Hiſt. of C. B. 158. 

21. In indeb. aff. the Bai zwar put in in Eaſter term. The 55 
day in Trinity term the univerſity of Cambridge came and demanded 
conuſance (in a proper manner). The entry ts of the laſt terin. 


It being objected that this was irregular, becauſ- the defendant 


not pleading within four days of Trin, term, he ought to have 
an imparlance; to which it was anſwered, that the demand of 
conuſance was + late becauſe of an agreement between the plaintiff 
end defendant's attorney; but it was ſaid per Cur. that the -mard- 
ing of conufance is a tranſactian betaueen the two courts, and it muft 
be done in court, and not betaveen the attornies. It muſt be demanded 
either by the party that claims it, or by his bailiff or attorney, and not 
by the defendant. (N. B. The record here was entered up without 


an imparlance, but it was now prayed to be done.) This cannot 


be a plea of Eaſter term, becauſe it came not within four days. 
The antient practice was, to make all pleading at the bar, but 
now the giving the pleadings to the plaintiff's attorney in writing 
is inſtead thereof. In this matter the former method is to be 
purſued, becauſe the Court may fee that there is juſt ground of 
conuſance. The party may reply, that the cauſe does not come 
within the conuſance demanded, but ſtill the Court is concerned; 
for a day muſt be given over; the defendant's attorney cannot 
confeſs this, but the party, who claims it, muſt come into court, 
and produce his letters patents. Here the plaintiff might reject 
the imparlance, and yet upon praying that imparlance an allow- 
ance of conuſance is demanded. This demand by the attorney 1s 
nothing. It is a queſtion of juriſdiction between the two Courts. 
If the Court here ſees that there is ſuch a juriſdiction, they are to 
ſend a tranſcript of the record to the court below, and to give the 
parties a day. If the lord will not proceed at the day given, the 


Court here may reſummon the party, &c. Hereupon a rule was 


made, that the record ſhould be ſet right, and an imparlance 


entered, and then it will be the ſame thing as if the lord had come 


into court the 5th day. Mich. 11 Ann. B. R. Pern v. Manners. 

22. And in Hill. term the charters were produced, and an ex- 
emplification of an act of parliament which confirmed them. 
It appeared that this was an excluſive juriſdiin granted, &c. viz. 
that no juſtices or judges ſhould intermeddle, Sc. and that the party 
ſhould be ſued before the Chancellor, Sc. folummodo & non alibi. 
There is a difference between a conuſance generally, and an ex- 
cluſrve conuſance ; for the latter may be either demanded by the 
lord, or pleaded by the party; the lord ought to come the day he 
knows that his franchiſe is invaded. The juriſdiction here granted 
by the charter being fuch as was inconſiſtent with the common 
law, there wanted an act of parliament, or elſe the charter could 
not ſubſiſt. There is no hardſhip in coming in the firſt day, viz. 


the day the declaration is delivered, which day is enlarged, and 


if the party comes within four days of the ſubſequent term, it 15 
as if he came in of the former term; if the party lives within the 
juriſdiction, it muſt be known when he was arreſted; if he did 
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not live there no juſtice can be done by them; the caſe of an 
eſſoin is the ſame with the caſe here; for that is an excuſe to 
the Court to let them know he cannot come, and therefore it 
would be odd that he ſhould be excluded from pleading any plea 
that he lawfully might; but though this is the firſt day to the 
party, yet it 18 the ſecond day to the lord; fo it is in caſe of an 
imparlance, for that is the ſecond day to the lord. As to the man- 
ner and time of demanding it, the charters and act are filent, but 
every thing ought to be laid before the, Court, togethtr with the 
condition and circumſtances of the party, whether he be a mem- 
ber or ſervant of the univerſity; this is a fact triable by the 
Court here; the herd need not come at the return of the writ, for 
nothing in this caſe appears, till the declaration, how the debt did ariſe ; 
but if he might come at any time, the plaintiff would be at a 

reat diſadvantage. The authority of * Hard. 505, 506. as to 
what Ld. Ch. B. Hale fays, is of little weight, neither is there 
any thing in that caſe to the purpoſe here; what Hale ſays 
that any one may demand conutance, cannot be maintain- 
ed; it is not only the right of the univerſity, but it is alſo 
of the party, if he will plead it; and ſhall a ſtranger come 


589 


* The caſe 
of Caſtle v. 
Litchfield. 


and obtain this? The preceedings here, in caſe of an excluſive 


juriſdiftion, are not merely null and vcid, though the charter ſays, 


that all writs fhall be null; it is but a franchiſe which doth not 
take away the juriſdiction of Weſtminſter-Hall, unleſs it be 
claimed; a conufance generally muſt be demanded, but an exclufrve 
one may be either pleaded by the party, or demanded by the lord, If it 
were a mere nullity, treſpaſs would lie againſt the ſheriff or offi- 
cer; but it is a franchiſe, which multi be claimed, and if it is ſo, 
it ſhall be allowed, but it doth not take away the juriſdiction of 
the courts here. In caſe of a bare conuſance, a day is given to 
the parties only, and a tranſcript is ſent hence, and if upon this 
there is a failure of juſtice below, there ſhall be a reſummons, 
but in the other cafe there is a ſtop, for there is no day given, 
as where the party pleads it. The crown could not grant pleas, 
to proceed ſecundum leges & contuetudines of that place, but it 
could be only to proceed according to law, and therefore the act 
was of uſe to enable them to proceed by another method than 
the law did allow of, whereupon coſts were prayed, fed non 
allocatur. Hill. 11 Ann. B. R. Pern v. Manners, alias Cam- 
bridge (Univerſity's caſe). | 

23. An action of treſpaſs was brought in Trin. term 12 & 13 
Geo. 2. for an aſſault and battery, and falſe impriſonment, by an 
attorney of this court. . | 

Defendants in the ſame term plead a joint plea, viz. as to the 
wounding, and part of the impriſonment, not guilty, and as to 
the reſt, they plead ſpecially the privileges of the univerſity of Ox- 
ford, and ſet forth the charter, and the act of parliament of the 
13 Eliz. by which the charter 1s confirmed ; that defentant Tra- 
hern zs proctor of the univerſity, and, as ſuch, has power to appre= 
hend any perſon making diſturbance within the univerſity ; that find- 
ing the plaintiff making an affray late at night, he commanded him 15 
keep the peace, but that injtead theref the plaintiff beat the defendant, 


whereupon 
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whereupon dfendaint laid his hands gently upon him, and committed 
Eim to gal; that the other defendant, Etty, is gaoler of the gaol, 
and received him, being fo lawfully committed, and traverſe 
their being guiity of any other treſpaſs. | 

Plaintiff imparles till Mich. term, and then replies, and admits 
the privileges of the univerſity, &c. but dier the fats for which 
they impritoned him, and fays they took him of their con Wrong 
without ſuch caufe, and tenders an iſſue upon the fact of the diſturb- 
ance. | | | 

After this the univerſity of Oxford, (by the Chancellor,) comes 
and claims conuſance, tetting forth the privileges of the univerſity, 
and relying principally upon a charter of the iſt of April, 14 H. 8. 
by which the king grants to the univerſity the conuſance of all 
cauſes, where either plaintiff or detendant is a member thereof, 
though the cauſe of action ariſe in any part of the kingdom, 
with an excluſive clauſe that no juſtice (and particularly mentions 
the judges of this court) thall preſume to intermeddle in any 
caſe ariſing within the juriſdiction of the univerſity. They then 
ſet forth the ſtat. of Eliz. which confirms all their privileges, 
and confequently this of the excluſive juriſdiction, and that 
this conuſance was allowed to them in Eaſter term, 9 Anp. B. R. 
and thereupon claim conufance of the cauſe. | 

Upon this caſe two queſtions ariſe, iſt, Whether the univerſity 
have claimed this conutance in time or not ? 2dly, If they have, 
whether they are intitled to the conuſance of this particular 
cauſe ? | 

But the firſt only has been ſpoke to, becauſe if we are of 
opinion againſt the univerſity upon that, it will be unneceſtary 
to determine the ſecond. | 

And upon great conſideration we are of opinion, that the uni- 
verſity have not claimed in time, both from the reaſon of the 
thing, and from ſeveral authorities in which this has been deter- 
mined. | | ; 

The time required for the umwerſity to come in is before impar- 

dance, whereas in this caſe they have not come till after plea and 
replication. 

And though this is ſaid to be hard upon the univerſity, becauſe 
they may not know any cauſe was depending, and therefore 
could not come io carly, yet we think it would be much harder, 
on the other fide, if it was otherwiſe; for if not till after im- 
parlance, or plea pleaded, when are they to come? They may 
as well come at any time before judgment, and this would create 

_ great delay and expence, if after matters are brought to a ſingle 
ijüue to be tricd, the univerſity can come and make all go for 
nothing. | | 

Beſides, the univerſity, when they come to judge, muſt judge 
not according to the law of the land, but the civil law, and 
though it muſt be that the party be tried by another law than 
that of the land, when an act of parliament gives ſuch a juriſdic- 

1 591 3 tion, and it is not in the power of the courts at Weſtminſter to 
help it, yet we are to take care to keep it in its due — 
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and that it be claimed in proper time. This juriſdiction is fo 
contrary to the Jaws of the land, that it could not be granted 
even by the king himſelf, unde by act of parliament; for it 
has been determined, that it is nt in the power of the crown t9 
create a new court of equity, becaufe ſuch a court does not pro- 
ceed according to the rules of law. And the fame reaſon holds 
as to this court of the univertity, which detzrmines men's Pros 
perties without juries, and by a different law; fo that without 
an act of parliament no ſuch conuſance at all could be allowed to 
the univerſity; and this was the opinion of the Court in the caſe 
of *BOURNE v. MANNERS, Hill. 11 Ann. B. R. where the univer- 
fity came hve days after imparlance, and the Court held it was 
too late, that they ought to have come the firſt day, to prevent 
a delay of juſtice, and becauſe it took away the law of the 
land; and accordingly the claim was diſallowed. Indeed, it was 
not the caſe of this univerſity, but of Cambridge; but upon 
comparing the two charters, that of Cambridge has rath cr, if poſ- 
ſible, 2 larger excluſive juriſdiction, ſo that it is a caſe in point. 

In that ale were cited two cafes in the Year-books, one in 
6 H.-7. 9. b. the other in 16 H. 7. 16. a. where it was en 
preſsly adjudged, that to claim conufance the party muſt come 
before imparlance, 

This caſe was cited and allowed, and the Court were of the 
ſame opinion in the caſe. of... . . v. Warren, 12 Geo. 1. 
B. R. 

The ſame point was determined in the caſe of this very uni- 
verfity, Trin. 1 Geo. 2. Wood v. GHAHAu, according to a note 
L have had of it from a gentleman at the bar. 

As to the cafes cited, that in Latch. 83, 84. where it is ſaid, 
that an aucient demeſne may be plraded after imparlance, was 
cited as a parallel caſe. But it is remarkable, chat the Court in 
allowing it, admitted it to be a ſingle caſe, and ſaid it was other- 
wiſe in all other caſes except that; and when one conſiders the 
particular caſe of ancient demeſne, it flande upon a quite different 
reaſon, inſomuch that a man may come after judgment; for 
though a tine be perfected, or a judgment in a real action given, 
yet the tenant may come and reverſe the fine or judgment by 
writ of deceit; and the reaſon is becauſe if he was not allowed 
to'do it, he would loſe the privilege of ancient demeſne for 
ever; for'f io long as ſuch fine or judgment ſtands in force, it 
appears to be land pleadable at common law. But the preſent 
cafe is very different, for though we thould diſallow this claim of 
conufance, the univerfity will only loſe it as to this particular 
cauſe; but their juriſdiction remains the ſame in any other cauſe, 
provided they come in time. 

Another cafe was laid before me, determined ſo long ago as 
Hill. 12 E. 3. in the court of Exchequer, where, in an action 
of treſpaſs, the Court granted a writ, directed to the univerſity 
of Oxford, to have the conuſance of the cauſe, non obſtante that 
they did not claim it at the return of the writ, but ſtaid till the 


parties had pleaded ; but this determination is expreſsly contrary 
| | t9 


591 


* Alias 
Perne v. 
Manners. 
See pl. 2t, 
22. ſupra, 
and tit. Uni- 
verſity (K 
pl. 12. 


591 | 


Conuſanee of Pleas. 


to the opinion we are of, and eſpecially as it is not only before 
the ſtat of Q. Eliz. but even before the charter of H. 8. upon 
which the univerſity put their caſe, ſo that I can pay no regard 


to the authority of it, but muſt conſider it as the effect of power, 


and not of judgment. 
One more was mentioned, and that was the caſe of Al DRIDGE 


v. DR. STRATFORD in Canc. Trin. 12 Ann. where Lord Har- 
court determined contrary to our opinion, but as it was a judg- 
ment given without one ſingle reaſon, and contrary to ſtrong and 
unanſwerable reaſons given by himſelf a little before in the ſame 
cauſe, I have no regard to it. I ſhall never pay any regard to a 
judgment founded either on fear or favour. | 

As to the ſecond queſtion, whether the univerſity's privilege 
will hold in the caſe of an attorney, as we have rejected the 
claim of conuſance, being made too late, it is not neceſſary to 
ſay any thing upon it, but as it may hereafter come in queſtion, 
I would mention ſome cafes which may be proper to be conſider- 
ed, viz. in Litt. R. 304. 1 Roll. 489. 3 Leon. 149. the privi- 
lege of an attorney's ſuing in his proper court will be preferred; 
for it is a privilege time out of mind, and 1s for the fake of 
Juſtice, and all the people of England, and that therefore a king's 
charter will not deprive him of it, nor even an act of parlia- 
ment, without expreſy words. 

I ſhall be as tender of the privileges of the univerſity as any 
man living, and have a great veneration for that body, yet J 
ſhall always endeavour to ſupport trials by juries, upon which all 
that we have, our liberties and properties, and lives depend, 
and prevent the incroachment of any juriſdiction whatever. 
The conuſance was difallowed. Per Willes Ch. J. Mich. 
14 Geo. 2. C. B. Wells v. Trahern and Eity. 


(M. 2) Conuſance; how to be demanded and en- 
tered. Proceedings and Pleadings. 


I. . conuſance was demanded by the mayor and bailiffs 

of Coventry, and they fhery a charter to this purpoſe ; the 
demandant does not counterplead the franchiſe, but a flranger to the 
plea aſſigns reaſons to the Court, that this franchiſe ought not to be 
allowed ; & non allocatur. If the demandant in a plea of land coun- 
terpleads the franchiſe, and the tenant joins with the claim of the 
franchiſe, and it is found againſt the franchiſe, the demandant 


Hall recover the land; but if it be found againſt the demandant, the 


orit fhall abate. Jenk. 18. pl. 32. cites 20 E. 3. Fitzh. Conu- 
ſance, 46. | 

2. The king grants conuſance to A. of pleas arifing within cer- 
tain bounds ; the king grants to B. the like conuſance within the ſame 
bounds; C. brings a præcipe quod reddat againſt D. for land 
within thoſe bounds; beth A. and B. claim conuſance ; the de- 
mandant and tenant agree to the conuſance, but the tenant did not join 
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cel either of the patentees. This controverſy between the paten- 
tees ſhall not be tried in this caſe, becauſe of the delay of the 
demandant, which ſuch trial would occaſion ; but by all the 
counſel the conuſance in this caſe ſhall not be granted to him who firſt 
demanded it; and the right of the ſaid patentees fhall be tried 
in another aftiom between them. Jenk. 19. pl. 36. cites 20 E. 3. 
Fitzh. Conuſance, 46. 

3. In aſſiſe, a man may challenge a franchiſe by attorney, if he Conuſance 
has warrant to challenge the liberty; quod nota; per Berff. and 3 ee. 0 
ſo it is uſually done for the city of London in the Exchequer, manded by 
B. R. and C. B. Br. Conuſance, pl. 36. cites 22 Aſſ. 14. attorney, 


| unleſs he has 
a warrant of attorney in Latin, and he muſt have it preſent in court, and ſaying that it is in his cham- 
be", is not ſufficient; per Cur. Sid. 103. pl. 9. Hill. 14 & 15 Car. 2. B. R. The Biſhop of Ely'e 


CA. 


4. Treſpaſs againſ{ tao in the city of York; the one came, and 
the other made default, and he avho appeared pleaded not guilty, and 
the bailiffs of York prayed contfunce of the plea, and Thorp made 
them enter the claim, and give idem dies to the other, for the miſchief 
of the franchiſe ;- quære, if by this he ſhall have conuſance in 
this caſe ? or if he ſhall ſave it hereafter Brooke ſays, it ſeems 
to him, that they ſhall have conuſance in this action, for in [ 5931 
other actions he thall have conuſance, though he did not demand 
it now. Br. Conuſance, pl. 37. cites 22 Aff, 50. 
5. Note, that by conuſance of pleas granted by the king, the 
franchiſe hall make ſuch uſual proceſs and executicn as ig at common 
law, for all this appertains to the conuſance of pleas. Br. Grants, 
pl. 171. cites 22 Aff. 61. —- 
6. In account conuſance of plea ſhall not be alleged by the de- 3 ; 
| fendant, but ſhall be demanded by the bailiff of the franchiſe ; per „„ 
Thorp J. and per omnes, and otherwiſe it ſhall not be granted; franchiſe e 
quod nota. Br. Conuſance, pl. 31. cites 39 E. 3. 17. — 2 
a franchiſe % hreve domini regis non. currit; for in the firſt caſe the tenant or defendant ſhall not plesd it, 


but the erde the franchiſe muſt demand conuſance, but in the cher caſe the defendunt may plead it 10 
tbe writ, 2 Inſt. 224. cap. 42. cites in Marg. 39 E. 3. 17, 30 All. 1, 8 E. z. 22. 


7. Reſummons is ſued out of a franchiſe for failure of right 
for conuſance of the plea granted, and tlie bailiff came and 7ra- 
ee the caiiſe, and his challenge was not entered upon the eſſoin, 
which was aby the tenant upon the reſummons. Br. Conuſance, 
pl. 66. cites 39 E. 3. 17. 

8. Note, that the defendant cannot challenge the franchiſe, inaſ- 
much as conuſance of plea is granted there, but the bailiffs of the 
tranchiſe ſhall demand it. Br. Conufance, pl. 67. cites 39 E. 3. I7. 

9. Contra it ſeems where it is granted that none of the will ſhall 
be impleaded but in the will before the ſteward, & . For in this 
every inhabitant has intereſt, Contra of conuſance of pleas 
granted; note a diverſity. Ibid. x 

10. Where conuſance ſhall be granted nothing ſhall be ſent into 
the franchiſe but the original, and this at ſuch time as the franchiſe 
may do right to the parties, as the court of the king may; 
quod nota: Br. Conuſance, pl. 8. cites 40 E. 3. 2. 

| tr. Record 
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11. Record which is remeted out of a franchiſe by error ſhall 
be ſent into Chancery, and thence into B. R. by mittimus. Br. Cauſe 
a Remover, pl. 46. cites 44 E. 3. 37. 48 E. 3. 20. and 49 E. z. 
21. 

12. Where record is removed by foreign plea, it ſhall be at iſſue 
before the removement, and when it is removed, the Bank can dz 
nothing but try this iſſue, and can not take plea to the writ after the 
laft continuance. Ibid. 

13. Mie in com. Warwick. The conuſance was demanded 

the mayor, &c. and in Coventry the tenant pleaded foreign 
plea, by which the parol was demanded before the juſtices of 
aſſiſe, but non patet how. It ſeems that this ought to be by re- 
attachment clearly to give the parties day in court, and this was 
the practice in the court of the biſhop of Ely, who had conuſance 


extra comitatum of Canterbury; the tenant in Ely pleaded baſtardy 


in the plaintiff in aſſiſe, and the plaintiff ſaid that he was mulier, 
and not baſtard, and becauſe the juſtices of the bp. did not write 13 
the bp. the pl:a was remanded before the juſtices of aſſiſe, and the bp. 


_ demanded conuſance again, but could not have it, quod nota, 
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Br. Parol, or Plea remanded, pl. 3. cites 22 H. 6. 58. 

14. The cauſe is traverſable always where the nature of the land 
Hall be changed, and where a third perſon is to be prejudiced, and 
not where it is removed out of one court of the king into another. 
Br. Cauſe a Remover, pl. 8. cites 34 H. 6. 48. | 

15. To the demand of conuſance bon the original the demand- 
ant may jzy that the land is out of the franchiſe, and join iſſue ; 
quod nota. Br. Conuſance, pl. 5. cites 34 H. 6. 53. | 

16. In precipe quod reddat the tenant is effeined, and no chal- 
lenge entered lo claim any conuſance of plea there, at the day of «fin; 
if he demands conuſance he ſhall not have it; for the court is 
ſeiſed without challenge; quod nota. Br. Conuſance, pl. 6. cites 
35 H. 6. 24. | 

17. And after iſue was taken that the land is out of the franchiſe, 
by reaſon that a challenge of the franchiſe at the day of eſſoin 
was found upon the remembrance of the clerk of eſſoins, and 
the tenant demanded the view, and could not have it, becauſe His 
i ue ſball be firſt tried, by which the tenant was compelled to 
join to the one or the other, and ſo he did to the demandant. 
Ibid. 

18. Treſpaſs againſt the abbzt of B. who who appeared by one 
attorney as party, and appeared by another att:rney, and faid, that the 
place where, & c. was within his liberty, & e. and demanded co tu- 
ſance of the plea before his bailiff, by which day was given to be ad- 
viſed, and at the day he demanded conuſance to be allowed; and 
per Moyle, he ought to ſhew cauſe, and alſo he has loſt it by 
reaſon of the day which was given over; but per Priſot, Aſhton, 
Danby, Davers, and Needham, conuſance ſhall be granted; 
for the day given [does not] ouſt the matter, becauſe he challenged 
it before, and alſo it is of record here, that the liberty has been 
at another time allowed; for to the firſt demand of the conu- 


ſance he ſhall ſhew cauſe, as letters patents of the king, &c- 


an 
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and writ of allowance, which ll be entered of record, and then 
this ſuffices after, upon which, by Prifot, he ſhall have conuſance, 

uod Curia conceſſit, though he was party, for his bailiff or 
freward before whim, & c. may be inaijerent, as the juſtices are 
between the king and party, and :f net, it is a failure of right, and 
the party may have reſummons, by which, the defendant tra- 
verſed the cauſe, and ſaid, that the place is out of the liberty, &c. 
and held there that the defendant ſhall join to the one or to the 
other. Br. Conuſance, pl. 7. cites 35 H. 6. 54. 

19. He who has conuſance of pleas may demand the conuſance 
in perſon, or by bailiff, or by attorney, but the bail cannot make attor- 
ney to demand conuſance for his maſter ; contra of the immediate attor- 
ney of the maſter. Br. Conuſance, pl. 50. cites 6 H. 7. 9. 

20. The king granted to the burgeſſes of Pomfret, Hat they 
fall implead before themſelves, and that no burgeſs ſhall unplead ano 
ther of any thing done in P. but in the ſame vill, and that they ſhall 
not be impleaded in another place, but there of any thing done there, 
and in treſpaſs againſt A. D. he ſaid, that he was burgeſs of P. 
and that it appeared that the treſpaſs was done in P. as appears in 
the declaration, judgment of the writ; and by judgment the writ 
was abated; quod nota; and it was not by demand of conuſance, 
but by plea of the burgeſſes, and per Keble, this judgment ſhall 
ferve all other burgeſſes hereafter without ſhewing their charter 
again. Br. Conuſance, pl. 52. cites 9 H. 7. 12. 

21. When a lord demands conuſance of pleas, day cught to be Lane, $7, 
given to the franchiſe, otherwiſe it is a diſcontinuance of the mb ws STA 
prius; for there ought to be a ſpecial day for the parties here to e e 
hear judgment in this. Lane, 81: Arg. cites 19 H. 7. 26. fla is t be 
but it feenys that the book is miſcited,] | ee 
4s Durham, &c. where the parties had no day before, and that there a day ought to be eee 
See Fitzh. Jour, pl. 17. Mich. 14 E. 3. 


22. In an action brought againſt an attorney of C. B. for aſſaulling 
the plaintiff in the city of Wells, the biſh»p of Bath aud elle, by 
his attorney demanded conuſance of all. pleas of land, &c. within 
the ſaid city and liberty of Wells, and of all perſonal pleas of debt 
and treſpaſs, Sc. granted by King E. 4. to the then bithop of 
Bath and Wells, and his ſucceflors, and alſo thewed letters pa- 

tents of Q. Eliz. in confirmation of the ſaid grant of E. 4. and [ 595 
alſo her cloſe writ directed to the juſtices to permit him to enjoy 
his liberties, and thereupon the conuſance wes allowed. Bendl, 

233, 234. pl. 262. Mich. 16 Eliz. Whoper v. Harewood. 

23. On a plaint levied in Yarmouth againſt J. S. he was com- 

mitted, and being removed into B. R. by habeas corpus cum cauſa, 
the plaintiff fbewed a charter granted to the bailiffs of V. that every 
perſen- of that place ſhould be implecded there, and nat elſewhere, and 
prayed a procedendo, but it was denied, becauſe B. R. cannot be 
ouſted of their juriſdiction without ſome matter of diſcharge 
pleaded and recorded, and this habeas corpus being directed to 
the bailiffs, &c. they might as well have returned this charter as the 
cauſe, and then the procedendo ſhould be granted; but by their 

Yor, V. A x nor 
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2 Keb. 26. 

pl. 54. S. C. 
accerdingly, 
and if te do 
not keep his 
day the party 
may return. 


1 Salk. 183. 
pl. 1. S. C. 
— — Carth, 
109. S. C. 


Carth. 109. 


S. che 


plaintiff had 
judgment. 
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not doing ſo, they have loſt that advantage. Roll. Rep. 232. 
pl. 1. Mich. 13 Jac. B. R. Sterling's cate. 

24. It ſeems, that the conutance is demandable by the lord of 
the franchiſe, and nt pleadable to the juriſdiction by the party, 
Lev. 89. Hill. 14 & 15 Car. 2. B. R. obiter. 

25. The warrant of attorney to demand conuſance evght 79 be 
filed in court, Lev. 89. cites Paſch. 18 Car. 2. B. R. per Cur. 

26. In caſe of conuſance «vhere the lerd is party, entries fhall be 
made on the rell of the day and place when he will try the cauſe before 
his fleward ; per Cur. agreed. Sid. 283. pl. 16. Paſch. 18 Car. 2. 
B. R. Grange v. Simpſon. 


7. In ejectment for lands in the iſie of Ely, after not guilty plead- 
ed it was ſuggeſted on the roll, the privilege of the county pala- 
tine, that no jury ſhould be returned out of the iſle, and fo a 
venire facias was prayed to R. the next vill in the county of Cambridge, 
et quia videtur fiſticiariis hic ration canſonaus ei conceditur ; it was 
obyected, thai the defendant's confiſſian fbould have been entered like- 
wiſe on the roll, (viz.) et quia defendens fac non dedicit ideo ei concedi- 
tur, but adjudged, though ſome precedents are fo, yet either way 
is well enough; for if the fact is otherwiſe, he may bring à writ 
of error, and aſſign it for error. 3 Salk. 110. pl. 1. Hill. 2 WZ. 
B. R. Cotton v. Johnſon. . 6 

28. Then it was objected, that the entry ought to have been 
quod liberi tenentes nec reſidentes in eadem inſula non aggredi 
debent ad aliquam juratam extra libertatem illam faciend'; for 
otherwiſc it doth not appear to be a privilege annexed to the in- 
habitants, but a mere cognizance in the biſhop; however, he 
trial being in the county of Cambridge, of which this is parcel, the court 
held it to be aided by the ſtatute 16 & 17 Car. 2. cap. 8. 3 Salk. 110. 
pl. 1. Hill. 2 W. 3. B. R. Cotton v. Johnſon. 

29. Ejectiment in court of Ely removed by certiorari, Serjeant 
Wright demands conuſance for the biſhop of Ely, being a royal 
franchiſe, and Stone had a warrant of attorney for that purpoſe ; 
Holt ſaid, there muf? be a new declaration in this court, and then after 
the defendant's appearance, the conuſance is ts be demanded, for the de- 
fendant may counterplead the conuſance, but if he will not ap- 
pear you may have a procedendo; we mult have a roll made of 
it, that the Court may be poſſeſſed, then we appoint a day upon 
the roll, and vc do net held your next affiſe, you boſe your conu- 
ſance, it is a continuance {diſcontinuance} of your plea, Day was 
given to ſhew cauſe why there ſhould not be a procedendo. 


Comb. 319. Hill. 6 W. 3. B. R. Wild v. Villers. 


30. One may preſcribe to hold pleas, but not to have conuſance 
of pleas; for that excludes other juriſdictions; per Holt Ch. J. 
Cumb. 282. Trin. 6 W. & M. in B. R. in caſe of Millard v. 
Cole. | | 

31. In zreſþaſs quare clauſum fregit removed by certiorari into - 
B. R. and tail put in, conufance was demanded for the biſhop of 
Ely; and fi ſt, the warrant of attorney under the biſhop's ſeal was 

11 rea 
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rend in Latin, and then the record as it was, viz. treſpaſs, &c. and 
then the record proceeded, et mode ad hunc diem venit Simon Epiſ- 
copus Elienſis per Johannem Stone attornatum ſuum, & petit 
eogniticnem, &fc. quia dicit, that the place where, Oc. is within the 
liberty of the biſiop; & gu alias, ſcilicet, Mich. 20 Ed. 3. 
B. RX. 44. ill treſpaſs and battery, ard Hill. 21 E. Jo Rot. 21. 
B. R. in treſpaſs, quare, Oc. and Hill. 17 & 18 Car. 2. Ret. 229. 
B. R. in treſpaſs and ejectment, and Mich. 35 Car. 2. B. R. 
Ret. 151. in treſpaſs, aſſault, and battery, this conuſance was allowed, 
and he prays his privilege habend! cognitionem, and then the entry 
proceeds, quaſitum eft of the plaintiff, ſi quid dicere queat, Fc. ſuper 
quo allacatur, c. and then day i given upon the roll to the parties at 
Eh, & dium ejt to the biſhop quid celeris jujlitia fiat, The two 
late records were produced, in court, but becauſe the old records 
were not produced, and becauſe it was the laſt day of the term, 
and therefore unfit for ſuch a motion, and becauſe Holt Ch. ]. 
doubted of the manner, it was adjourned ; for Holt Ch. J. ſaid 
that the true method of pleading ſhould be, to lay uſage imme- 
morial, and not to rely upon it, but to produce the allowance in 
B. R. or in eyre, and this is agree:ble to the reaſon of the law; 
for ſince ſuch privileges do not he in prefeription, but in grant, 
that alone cannot be a title to them, but becauſe that if the char- 
ter was before time of memory, &c. before the firſt of R. 1. the 
ſaid charter could not be pleaded, therefore by the ſtatute of quo 
warranto, 18 E. 1. one may lay a ufage, which is an argument of 
an ancient grant time whereof, &c. and then ſhew the allowance; 
but if no ſuch uſage hath been, then the preſumption of the law 
is deſtroyed, and they mutt ſhew the patent; for allowances in 
B. R. or in eyre are not pleadable. Sce Foſter v. Mitton. See 
Kelw. 189, 190. 1 Sid. 103. It will be difficult to maintain this 
method of pleading. In the caſe of 17 & 18 Car. 2. Holt ſaid, 
he remembered, that no exception was taken to the manner of 
the demand. Adjourned. Ld. Raym. Rep. 427, 428. Hill. 
10 W. 3. Foſter v. Hexham. 
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11 W. 3. 
S. C. was 
moved 
again, and 
then the co- 
nuſance was 
allowed niſi, 
&C. and 
Holt Ch. J. 
demanded a 
fight of the 
record of the 
caſe in E. 3. 
but they had 
only a copy 
of it; udan 
which Holt 
ſaid, that 
the record 
itſelf ſhould 
have been in 
court, where 
the judg- 
ment is 
grounded 
upon the re- 
cord, as it is 
here, the en- 
try being in- 
ſpectis re- 
cord', &c. 
and he ſaid, 
that the de- 
mand ought 
to be entered 
as of Hill. 
term, and ſo 
continued, 
by Curia ad- 
viſare vult, 
&c. and he 
ſaid, that 
they had no 
need to have 
pleaded ſo 
many allow- 


ances, but they might have pleaded but one only, and have relied upon it, and cited 21 Ed. 4. 44. 
accordingly. For if a franchiſe lies in grant, and cannot be claimed by pretcription, the allowznce in 
B. R. or eyre, or confirmation by patent, will be fufhcient,——: Salk. 183. pl. 2. Fotter v. 
Mitton. S. C. but no judgment. Conuſance was prayed for the univerſicy of Oxford, becaute 
the defendant was a gent. commoner of Magdalen-hall, upon producing tae chancellor's Certincea'e, &. 
and a rule was made tu ſhew cauſe; and july 2. Irin. 1729, the fule was diſcharged. There was 
no ſuggeſtion nor entry of the claim made upon record. Cited Ld. Raym. Rep. 428. Paici. 228, 


as between Coote and Graham, and Paternoſter v. Graham. 


32. The lord only can take convſance of pleas, and neither the 
plaintiff nor defendant, for he cannot plead it to the juriſdiction 
of the Court, but the lord of the franchiſe, by V barhff or attorney, 
muſt come in and claim the franchiſe ; and though the lord ought to 
have the action, yet this court is not ouſted by it, but the plea 
remains under the controul of this court; for day is given here up- 
on the roll to the parties 10 be in the inferior court at à day certain, 
and the parties are commanded there, and the tenor of the re- 
cord of this court is ſent for the inferior court to proceed, and if 


juſtice is done there, all is well, but the record is here; and if 


þ 4 3 71. ice 


12 Mod. 
54 e. 
and by Holt 
Ch. J. the 
corrie is, for 
the lord of 
the iranchiſe 
by himtelf, 
his bailith or 
attorney, 10 
come into the 
ſuperior 
court, and 


produce bis 
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ebarter of fuſtice is not done there, as if the Court there docs not proceed 
dende. upon the day prefixed, or if the judge miſbehaves himſelf, &c. 


cr, if it ve N N 3 = 
very anclent, the plaintiff thall have a re/tmmons; and it is the benefit of the 


to /6o20 a7 F lords only, that it is conſidered in this matter; per Holt Ch. J. 
8 7 44 K 1 ; . . - - 4 
We: 2 Lord Raym. 836, 837. Mich. 1 Ann. in caſe of Croſs v. 

4 7 


It in that : 
court, nd Smith. 


Cs 33. But he faid, that theſe juriſdictions were hardſhips to the 
1 ſubject, and a/l-wwed by 27 H. 8. cap. 24. rather fer their antiquity 


Don a p- . ' 
ance of bis than for any other reaſon, and they were detrimental to the 


clan, the prerogative of the crown, and therefore certioraries were always 


Cour: ale . = . . . * 1 © 
ln 4% allowed to prevent the grievances of theſe inferior juriſdictions. 
a dey te tel Ibid. 
es comre 17, 

and directs the parties to go down on that day, and if j:fice be not done below, the record remaineth, 


Here above; iſ» that ir juſtice be not done below, as if the defendant lives without the franchiſe, and 


has nothing within the franchiſe by which he may be ſummoned, or that the judze does not do right, 
the plaint'tf may come up and ſhew this matter to the Court, and thereupon a re-ſummens /oall go upon 
te e record bere, and the Court fhall proceed to do juſtice here. 


(N) At what Time it is to be granted. 


[1. OOauſance ſhall aa be granted before the wwrit is ſerved, 25 if 
the defendant ſays in an aſſiſe, that he was not attached 


by fifteen days, conuſance ſhall not be granted. 13 H. 4. 11. 


Fiteh. Co- [2. Conuſance ſhall nt be granted 7:// the defendant has made 
a fee PT defence, for if he will not make defence, the plaintiff ſhall take ad- 
Je. vantage againſt him for his want of defence. 14 H. 4. 20. 

Br. Conu- . 


ſans, pl. 21. cites S. C. | 

DLZ. In treſpaſs againſt two, if one makes default, and the other 
appears and pleads, and conuſance is demanded, yet it ſnall nz be 
granted #i!/ the cther appears, for upon a bill or writ, the Court can- 
not grant conuſance in part. 22 All. 50. adjudged.) 

IV. In formedon, He tenant was ef/oined, and day given till octab. 
Mich. at which day connufance of the plea was granted to the bailiffs 
of E. quod nota, at the ſecond day, et non patet ibidem, for it 
was challenged at the firſt day. Br. Conuſance, pl. 19. cites 
11 H. 4. 87. | | 


[N. 2] [And how the Proceſs, &c ſhall be.] 


Br. Execu- [g. When a court holds plea upon conuſance of a plea granted, 
tion:, the proceſt againſt the party ſhall be by capias, as other juſtices do. 


„ 121. 
ee S. c. 22 Al. 61. | 
& S. P. be- 
caute this is appurtenant to cognitio placitorum; per Thorpe, Baſſer, and Hank. Pr. Conuſans, 
pl. 38. cites S. C. & S. P. and for the ſame reaſon, and becrule without that conuſance cannot be 
made. Fitzh. Proceſs, pl. 177+ Citzs 5. C. & S. P. and for the ſame reaſon. 


Pr. Executi- ['s, And they ſhall award the grand diſtreſs, if the cauſe requires 


e. 8. C. it. 22 AM. Gr.) 
—Zr, Conuſans, pl. 38. cites S. C.—Fitzh. Proceſs, pl. 177. cites S. C. and all for the ſame reaſon. 


[ 6. And 
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C6. And if he comes not, he ſhall % his iſſues. 22 AM. 61.) Br. Execu- 


tions, 


Fitzh. Proceſs, pl. 177. cites S. C. 


pl. 121. Cites S. C. — Br. Conuſans, pl. 38. cites S. C. 
and all give the ſame reaſon. b "hs 


[7. And if the party is convidted, he ſhall be fined or impriſoned, 
cr ſhall be in * miſericordia of him to whom conuſance is granted, Fol. 496. 


if the caſe requires it, for without theſe, conuſance would be of no pn 9 
- EXEecle 


effect. 22 Aſſ. 61.1 . tions, 
3 . pl. 127. 
Fitzh. Proceſs, pl. 177. cites S. C. & S. P. 


| cites S. C. — Br. Conuſans, pl. 38. cites S. C. 
and all for the ſame reaſon. 


: av ! 


(N. 3) Allowed. In what Caſes, | 


1. IN aſſiſe, the bailiff of B. demanded conuſance, and the tenant 
ſaid in proper perſon, that the tenements were not awithin the Fran- 
chiſe, and the aſſiſe came ready to paſs upon this point, whether it 
lies within the franchiſe or not? and the tenant at another day 
was demanded and came by bailiff, and becauſe this iſſue is be- 
tween the bailiff of the franchiſe, and the tenant, out of the point 
of aſſiſe, it was adviſed to the Court, that the bailif of the tenant 
cannot be party to this iſſue, by which the default of the tenant was 
recorded, and it was demanded of the bai, of B. what he has to 
ſhew to have conuſance, and he fbexwed record ſub pede ſigilli allowing 
it in afſiſe in another county; and it was ſaid that it is inſufficient z 
for he might have it granted in one county and not in the other; 
alſo the claimer of conuſance was of all his tenements within his 
fee, and the record did not make mention of fo large a claim, but 
againſt the plaintiff the tenant was by bailiff, but not againſt the 
bailiff of the franchiſe z3 and they were adjourned into Bank, and 
there he ſhewed charter, and had the conuſance. Br. Conuſance, 
pl. 43. cites 28 Afl. 13. n 
2. Where a man brings aſſiſe of land, part in a franchiſe, and 
part out, the writ ſhall abate, per Cur. Br. Conuſans, pl. 23. 
cites 38 E. 3. 31. | 
3. Upon failure of right in a franchiſe, and a re/ummons ſued, 
the court of the franchiſe ſhall never afterwards have conuſance 
of that plea, Jenk. 34. pl. 66. cites 11 H 4. 27. Fitzh. Conu- 


ſance, 88, | 
4. Where the ſuperior court is ſciſed of the plea, conuſance is not 


grantable. Jenk. 34. pl. 66. Np 

5. Nor is it grantable of a plea out of the county-court ; for this 
court cannot award a reſummons. Jenk. 34. pl. 66. 

6. If the king grants cognitionem placitorum extra curiam ſuam 10 

N. and his heirs, and dies, there the grant is void, becauſe he did 
not ſay extra curiam ſuam & hered” ſuorum, but there a confirmation 
of the new king will ſerve; but Brooke ſays, quære; for mirum, 
where the grant is void before by the death of the king who grant- 


ed. Br. Conuſance, pl. 63. cites 2 H. 7. 10. 
= 7, Grant 
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7. Grant of conuſance of pleas “ before time of memory ſhall not be 
allowed at this day, if it bas net been allowed before in eyre. Br. 


Conuſance, pl. 65. cites 21 H. 7. 29. | 

8. Aud if it be granted in B. and C. and has been alhawed in B. 

and net in C. it hall not be allowed in C. now, though the 
rant be intire; quod nota. Ibid. | 

9. Though the plaintiff and defendant are bath inhabitants within 
the inferior juriſdiction, yet in all tranſitory actions it is in the 
plaintiff s electian to ſuppoſe or lay it where he will, as well out 
of the juriſdiction as within it. Sid. 103. Hill. 14 & 15 Car. 2. 
B. R. Biſhop of Ely's caſe. 

10. Conuſance is not to be allowed in any caſe, if it appears 
that by all;xving it there would be a failure of juſtice; as when 
they cannot try the cauſs becauſe it is local; but if this do not ap- 
pear at the firſt, the cauſe ſhall be adjourned thither, and upon 
an eroneous and irregular proceeding, a reſummons lieth; per 
Hale Ch. B. Hard. 507. Paſch. 21 Car. 2. in the Exchequer, in 
caſe of Caſtle v. Litchſield. 8 | : 


(N. 4) Allowed. How. And to what Court. 
| And the Effect thereof. - N 


. HE king grants cenuſance 10 A. of pleas ariſing within cer- 
tain bounds; the king grants to B. the like conuſance within 
the fame bounds. C. brings a præcipe quod reddat againſt D. for 
land within thoſe bounds; both A. and B. claim conuſance ; 
the demandant and tenant agree to the conuſance, but the te- 
nant did not join with either of the patentees. This controver- 
ſy between the patentees ſhall not be tried in this caſe, becauſe 
of the delay of the demandant, which ſuch trial would occaſion 
but by all the counſel, the conuſance in this caſe ſhall be granted 
25 Fim u- firſt demanded it, and. the right of the ſaid patentees ſhall 
be tried in anther ation between them. Jenk. 19. pl. 36. cites | 
20 E. 3. Fitzh. Conuſance, 46. | 
2. Upon conuſance granted, the criginal ſhall not be removed 


#112 / the ſuperior court, nor ſhall the record, but only a tranſcript, 


ſo that upon a reſummons, upon a failure of juſtice in the in- 
ferior courts, the ſuperior court may proceed; by all the coun- 
fel. Jenk. 31. pl. 61. cites 26 Aſſ. 24. | 
3. At the niſi prius of tenements in W. the bailiffs of W. ſaid, 
that the king by charter, which they ſhewed, had granted Hat ub 
inqueſt ſbuld be token F land in V. but within the ſame vill, and 
prayed that they ſhould not take the inqueſt contrary to the char- 
ter. Stouff. ſaid, this cught to have been claimed in Bank ; for 
we have no warrants in the writ of niſi prius to go to W. to take 
it, but to N. by which they took the inqueſt. Br. Conuſance, 
pl. 44. cites 29 Aſſ. 13. 
4. In precipe quod reddat, the tenant made attorney, and after 
eonufance of plea is granted, there the attorney ſhall remain of record 
| in 


1 of + Pleas. 599 


in the franchiſe, and ſhall be eſſoined there, and not the tenant ; 
and ſo ſee that the intire record is ſent to the franchiſe, and not 
the original only. Br. Convtance, pl. 64. cites 40 E. 3. II. and 
21 f. accordingly. But contra of {hat 4 which is in the frans 


chiſe, and removed inte Bans. 
5. Note, by all the juſtices, that conuſance of pleas, or other 
thing once allowed, . bind the on till reve: Jed. Br. Conu- 


ſance, pl. 5 4. cites 13 E. 4. 
6. Conuſance may be demanded by attorney; per Curiam. Thedemand 


. ance, pl. ci. cites 9 H. 7. 10. by an attor- 
Br. Conuſance, pl. 5 9 3 


good if he has not a warrart of at;orncy in Latin, for warrant of attorney in Engliſh is not allowable in 
luch caſe. Sid. 103. Hill. 14 & 15 Car. 2. B. R. Biſhop of Ely's caſe. 

And the attorney muſt have his warrant in court, and it is not {ufficient for him to ſay that it is in 
his chamber. Sid. 103. Biſhop of Fly's caſe. 

Conuſance of pleas cangot be pleaded by a defendant, but muſt be demanded by the lord of the fran- 
chiſe, his bailiff, or * Holt Ch. J. 12 Mod. 666. Hill. 13 W. 3. in caſe of Taylor v. 


Reignoids, * [ 600 ] 
7. A charter by which conuſance was demanded bore toſte i in 16 H. 7. 16. 
the time of William the Conqueror, before time of memory, and nd gy 17. 


though it had been a/lowed in C. B. yet becaute it had nat been al- 16 H. 5. 
lowed in eyre, it was diſallowed. Br. Conufance, pl. 51. cites S. P. as to 


9 H. 7. 10. [I 2. a. at the end of pl. 6. the Abbot of Battle's = _ 
* | | . C. B. and 


not in B. Re per Huſſey. 


8. No court can demand conuſance une it be of record, be- 2 2 
cauſe all courts of record are the king's, though another may 2 ee 


have the profits of them. Co. Litt. 117. b. So that although ridem ver- 
the cauſe goes out of the king's courts at Weſtminſter, yet it >, ©" 


_ e 
goes to another of the king's courts, to which he has granted the ©. 


privilege of determining the cauſes ariſing within a limited juriſ- 
diction z but it is below the dignity of the king's courts to part 
with any cauſe to another's court, ſuch as the county-court, &c. 


Gilb. Hiſt. of C. B. 155. and cites 2 Inſt. 140. 


THE END OF THE FIFTH VOLUME, 


E Þ RAT A. 


Page 469, line 22. for againſt the 2d. read againſt the 1 
Ibid. —ult. fer taken miſcontinued but not miſcontinued, 
read taken to be miſcontinued but not diſcon- 
tinued. x: 
482, ——18. fer Mich, 13 W. 2, read Mich. 13 W. z. 
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